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ABUKEHOB A.A.”

HpI/IMI/lpI/lTeJ'leble nmpoueaypsl B rpakaaHCKOM Ipouecce ¢ yd4actTuemM aaBoxKkarta

Annotanusi: B crarhe paccMaTpWBAIOTCS TPABOBBIC AaCIEKThI YYacTHs aJBOKaTa B
MPUMHUPHTEIBHBIX — TpOIEAypax. BBIICIAIOTCS W ONUCHIBAIOTCSA  XapaKTEPHBIC
OCOOCHHOCTH TIPUMCHCHHS TMApPCUTHIIATUBHOW MPOIEAYPHl B TPaKIAaHCKOM IIpoliecce.
Oco0oe BHUMAaHHE YJIEISICTCS CYMIECTBEHHBIM H3MEHEHUSM HOPM MaTepUaIbHOTO |
MPOILIECCYATBHOTO TIpaBa PETYJUPYIOIUANA y4dacTHE aJBOKaTa B NPHUMHPUTEIBHBIX
mporeaypax. Yka3zaHbl TpoOieMbl U O0OOCHOBaHa HEOOXOJIMMOCTh JaJTbHEHIIEro
COBEPIIIEHCTBOBAHUS JICUCTBYIOMIETO 3aKOHOAATEIhCTBA HMHCTHTYTa MPUMHPHUTEIHHBIX
TIPOLEAYD.

KiroueBble cioBa: mapTHCHMNATHBHAS TPOLEAYpa, MHPHOE YPETYIHpPOBAHHE CIIOpa,
aJIBOKAT, MPUMHPHUTEIBHBIC TTPOLICYPHI, TPAKIAHCKUN MTPOIIECC.

Conciliation procedures in civil proceedings involving a lawyer

Annotation: This article discusses the legal aspects of the participation of a lawyer in
conciliation procedures. Characteristic features of the application of a parsitipative
procedure in a civil procedure are identified and described. Special attention is paid to
significant changes in the norms of substantive and procedural law governing the
participation of a lawyer in conciliation procedures. The problems and the need to
further improve the cur-rent legislation of the institution of conciliation procedures are
indicated.

Keywords: Participatory procedure, peaceful settlement of a dispute, lawyer, conciliation
procedures, civil procedure.

[IpaBo Ha cyneOHYIO 3alIUTy W MOJy4YeHHE KBATH(PHUIIMPOBAHHON HOPUIUYECKOM
nomomu, 3akperieHo B cT. 13 Koncturymuu PecnyOomukn Kazaxctan u  cT.18
I'paxxmanckoro mporeccyanbHoro kojaekca Pecryonuku Kaszaxcran ot 31 oxtsaops 2015
roga (Jlanee - I'TIK PK)!. B «Konnenuuu npaBoBoii nomutuku Pecny6nuku Kazaxcran
Ha nepuon ¢ 2010 mo 2020 roma» ytBepkaeHHbIM Yka3zoM Ilpesmmentra PecnyOmuku
Kazaxcran ot 24 asrycrta 2009 roma Ne 858, B kauecTBe OCHOBHBIX HalpaBJICHUU
pa3BUTHS TPABOOXPAHUTEIILHOW U CyJeOHOM cucTeM, a TakXke IPaBO3AIIUTHBIX
WHCTUTYTOB npelycMaTpuBaeTCs HEOOXOIUMOCTh COBEPIIIEHCTBOBAHUS
CHEIUAIN3UPOBAHHBIX WHCTUTYTOB, CBSI3aHHBIX C 3alUTOM MpaB M CBOOOJ TpakIaH.
JlanbHeiiiee pa3BUTHE KOHOMHUKH, YTIIyOJIEHHE PBHIHOYHBIX OTHOIICHHH, IMOSBICHUE
HOBBIX OTpaciied TMpaBa M 3aKOHOAATENbCTBA, YMEHBIIEHHWE AaKTUBHOCTH CYja,
JaNbHEeIee pa3BUTHE MPUHITUIIOB COCTA3ATENHbHOCTA U TUCTIO3UTUBHOCTH, TOSBIICHUE B
CYIOTIPOM3BOJICTBE HOBBIX KATETOPHHA CIOXHBIX B HOPUIUYECKOM OTHOIIECHUH e,
BBI3BAJIO MOTPEOHOCTHh OOIIECTBA B MOJTYYEHHH KBATH(PHUIIUPOBAHHON
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IOPUANYECKOW  TOMOIMM M IOPUIMYECKUX  ycayr B chepe  rpakIaHCKOTO
CYIIOTIPOM3BOJICTBA W B YACTHOCTH, TPUMEHEHHWE MPUMHUPUTEIHHBIX MPOLEIYyp B
CyieOHOM U BHECYJI€OHOM MOPSIJIKE.

Pa3BuTHe u mpuMeHEeHWE NPUMHPUTEIBHBIX MPOIEIyp B CyneOHO pedopme B
PecrryOnuke Kazaxctan OTHOCHTCS K OJTHOMY M3 BKHEHIIMX HAIPaBIICHUH pa3perieHUs
TPaXXIaHCKO-TIPABOBBIX ~ CIIOPOB, KOTOpasi €O CTOPOHBI TOCYJapCTBa  IOJNyYHJIa
3aKOHOJATENIbHYI0, W  HWHCTUTYIMOHAIBHYIO MOAIepkKy. (OCHOBHOE Ha3HAUYCHUC
MPUMHUPUTEILHBIX TIPOICAYp 3aKIIOYAeTCS B TOM, YTO C WX TOMOIIBIO TPOUCXOIUT
OTCEMBAaHUE TEX TPAXTAHCKUX JeJI, KOTOPhIE B JCHCTBHTEIHLHOCTH HE HYXKIAIOTCS B
MOJTHOM CyAeOHOM pa3OupaTenbecTBe. B 3TOM CBsI3M, HAIO0 OTMETHTH, YTO 3a TOCICIHUE
rogpl B Kazaxcrane pasBUTHE NPUMHUPUTEIBHBIX TPOIETYp OBLIO IOCTaBICHO Ha
CUCTEMHYIO OCHOBY. Tak, MOSBHWJIMNCh HOBBIE aJIbTCPHATHBHBIC CIIOCOOBI yperyIHpOBaHHMSI
criopoB (Meauaiusi W TMAPTHCHUIIATHBHAS MPOLEAypa), MOJy4ujio Oojee JIeTaabHOE
3aKOHOJIATEJIBHOE YPETYJIMPOBAHUE TPAJUIMOHHBIC CITOCOOBI KaK MHUPOBOE COTJIAIIICHHUE.
Ha stom ¢one ycmemHo pa3BuBaeTcss W apOWTpak, KOTOPBIA IMOCIE MPHHATHS HOBOTO
I'TIK PK u 3akona Pecniyonuku Kazaxcran ot 8 anpens 2016 roga «O6 apOutpaxe» cran
C/IMHCTBEHHBI HETOCYJAAPCTBCHHBIM FOPUCAUKIIMOHHBIM OpPraHOM, HMMEIONIUH IpaBo
BBIHOCHUTH 00SI3aTCIIBHBIC JIJIsI UCITOJTHEHUS PEIICHUS.

Hecomuenno, Bospactanue ponu APC cBs3aHO B TIEpBYIO ouepenb ¢
MOTPEOHOCTBIO ~ Pa3TPy3KH  CYJIOB,  CHIDKGHHUS  3aTpaT  y4YaCTHHKOB  TIPOIleCca,
MPOIECCYATbHOW SKOHOMHUHU W PsJl JPYTHX HEMAIOBAXKHBIX (akTopoB. B pamkax »THX
BBI30BOB B Ka3aXCTAaHCKOM 3aKOHOJATENIbCTBE TAKKEe HAMETHJIACh 4YeTKas TEHASHIUS -
nepeaadya HEKOTOPBIX KaTeropuil TpakIaHCKUX JeN W3 MOJBEJIOMCTBEHHOCTH CYJOB K
KOMIIETEHIIUU TOCYJIAapCTBEHHBIX W HErOCYJapCTBEHHBIX OpPraHOB pAacIIUpEeHUe WU
BHEPEHHE HOBBIX CIIOCOOOB MPUMHUPUTEIBHBIX MPOLEAYP BO BHECYIEOHOM U CyneOHOM
nopsiake. SIpkuM mpuMepoM CiykaT u3MeHeHus BHeceHHble 21 sHBaps 2019 roma B
3akon PecnyOmuku Kazaxcran ot 14 wurons 1997 roma Ne 155-1 «O nHoTapuate» u
Konexc Pecnybnuku Kazaxcran ot 25 nmekabpst 2017 roma Ne 120-VI «O namorax u
APYTrux 00s3aTeNbHBIX MIaTekax B OromkeT (Hamorossiii kogekc)».

Omunocumenvno Haepysku cyo0og. Tak, IITaTHas YHCICHHOCTh CyJed B
Kazaxcrane cocraBnser 2664 emununpl. M3 Hux 65 — cyneu BepxoBHoro cyma, 456 —
CyIbH OOJIACTHBIX M TPUPABHEHHBIX K HUM CcynoB, 1602 — cyapu pallOHHBIX CYIOB H
541 — cynmpu crenuanIu3upoBaHHbIX cya0B (2143). To ecTh YCIOBHO Ha KaXXIOTO CYIbIO
npuxoautrcs 6905 uyenoBek HaceieHus pecnyOnuku. CTaTUCTHUYECKHE JaHHBIE 3a
MOCIIETHUE TISATh JIET CBUJIETENBCTBYIOT O CTAaOMJIBHO BBICOKOW Harpys3ke TJaBHBIM
o0pa3oM y cyned pallOHHOTO CyJlla, pacCMaTPHUBAIOUIUX Tpa)KaaHCkue nena. Tak, B
CpelHEM CYIbsl PaOHHOTO CyAa Kaxablil AeHb BbIHOCUT 1o 10 pemenuid. Ilo r.Actane
u r. Anmatel - B 4-5 pa3 Oonbiie. «I[loMmumMo 3TOro, cynpu NEepBOW HWHCTAHIMH
paccMaTpuUBalOT B JEHb NOCTYIUICHHSI PA3jIMYHOTO pOJa MaTepHalibl, CBS3aHHBIE C
UCTIOJIHEHUEM  CYJIeOHBIX  aKTOB, KOTOpble B  CTAaTUCTHYECKHX  OTYeTax  He
oTpaxarorcs»l. @DaKTHUECKUM €CIM aHAJIM3UPOBATh CTATUCTHKY M3  OQHIMAIbHBIX
JAHHBIX HA CETOJIHA Harpy3ka Ha Ka3aXCTaHCKOrO CYAbI0 B JBa pa3a OOJbIlIe YeM
poccuiickoro. DTO B CBOI OdYepellb OTpa)kaeTcsi Ha KauyecTBE OTMPABIICHUS
npaBocyaus. [lo MHEHHMIO DKCHEpTOB, «... BBICOKas Harpy3ka BBIHYXIAeT CyJIeH
UCIOJIB30BaTh IabioHHble pemieHus. CyneOHble aKThl BBIHOCSATCS IOJ  KOMHPKY,
MEHSIIOTCSI JIMIIb HMMEHAa YYacCTHHKOB TIpoIiecca M HEKOTOpbIe O0OCTOSTENHCTBA.
HewnsbexHo ymyckarTcs JeTaqd ¥ HMHIUBUIYalbHbIE OCOOCHHOCTH  KaXIOTO

! Kacennos b. HekoTopbie BOIPOCH! COBEPIICHCTBOBAHMS POLECCYabHOr0 3aKkonoaarenscrsa // ZANGER -
2018. - Ne 7 (204). - C.15-17.



nena»! HecOMHEHHO, Harpy3ka Ha Cyledl - 5TO JMIIb HeOONbIIAs YacTh OOIIEi
poOJIeMBbl Ka3aXCTaHCKOW cUCTeMbl mpaBocyaud. s mpoBeneHuto pedopm, KOTopble
HalpaBJICHbl HAa CHW)KCHHE HArpy3Kd Ha Cyled, MpexklIe BCero, CieayeT pa3BUBATH
pecypchl albTEPHATUBHBIX MPOLEAYpP C ydacTHEM MocpeAHuka. B 3Toil ponu Moryt
BBICTYNIaTh W  a/IBOKAThl, KOTOpblE B CHJIy CBOEro MpPaBOBOrO cTaryca H
npodeccuoHanbHOW KOMIETEHIIMM MOTYT 3aHATh 0CO00€ MECTO.

Ha cerognst B Kazaxcrane ropuauyecKyro MOMOIIb U IOPUANYECKHE YCIYTH B cdepe
IPa’KIaHCKOTO CYIONPOU3BOJICTBA, TOMUMO aJBOKAaTOB OKAa3bIBAIOT pa3IMYHbIE 110 CBOEMY
NpaBOBOMYy cTaTycy mpeacraButend. Cpenu HHMX OOJNBIIYI0 4YacTh 3aHUMAIOT, TakK
Ha3bIBa€Mble, IOPUANYECKUE KOHCYJBTAHTHI, MPABOBasi MHCTUTYAIM3alUsl KOTOPBIX, ObLIa
ompezneneHa B HoBoM 3akoHe PK «0O0 amBoKaTCKOM AEATEIHHOCTH M IOPHAWYECKOM
nomorm» ot 5 mroas 2018 roma ([anee - 3akon PK «O0 aaBoKaTckoi AESTEILHOCTH H
FOPUIMYECKOM TIOMOIIH»)2,

CornacHo, cT.75 BBIIICYKa3aHHOTO 3aKoHA «FOpUIMUECKIM KOHCYJIBTAHTOM SIBJISICTCS
¢u3nueckoe JMIO, HMEIOLIEEe BbICIIEE HOPUANYECKOE O0pa3zoBaHME, CTax paboThl MO
IOPUIMYECKOI CHEelMaTbHOCTH HE MEHee JABYX JIET, MpOLIeAIee aTTeCTalulo, SBIoLeecs
YJIEHOM Manathl IOPUANYECKUX KOHCYIBTAHTOB M OKAa3bIBAIOIIEE HOPUANYECKYIO MOMOIIBY.
AJIBOKaTCKyl0 JeSTEIbHOCTh Ka3aXCTAHCKMM 3aKOHOJATeNb, TAaKKe OIpeNeNser, Kak
IOPUANYECKYIO TIOMOIIIb, OKa3bIBaEMYI0 Ha TIPOPECCHOHATBHON OCHOBE 0COOBIM CYOBEKTOM -
a/IBOKaTOM.

Hano ormeTuTh, 4TO B 3aKOHOJATENBCTBE HE MPOBOIUTCS PANIUYUS MEKIY
HOHSTUSMU «IOPUJIMYECKash MOMOUIb» U «IOPUAWYECKAs YCIyra», 4To MOIATBEPKIAETCS
HE COBCEM YETKOW (OPMYIMPOBKOW, MPUMEHSIEMbIMU B pPa3JIMYHBIX HOPMATUBHBIX
IIPAaBOBBIX aKkTax pecnyOnuku. OkazaHUE YCIYT, B TOM UYHWCJE U IOPUIUYECKHUX, SIBISETCS
00BEKTOM TpakJaHCKOTO IMpaBa 3akperieHHoro B cr. 115 I'paxknanckoro xonekca PK. B
3akone PK «O6  ajBokaTckoil  AESATENBHOCTH U IOPUIUYECKOW  ITOMOIIM»
IOpUIUYECKass  IMOMOINb» TPAKTYeTCs, KaK «JeSITeNbHOCTh, HaIpaBJeHHas Ha
obecrieyeHre peanu3alnu 3akperieHHoro myHkToMm 3 cr.13 Kouctutynuu PecnyOnuku
Kazaxcran mpaBa kaxa0ro Ha MOJy4yeHHE KBAIM(DUIIMPOBAHHOW HOPUIUYECKON MMOMOIIIH,
B TOM YHUCJIE€ C HUCIOJIb30BAHHEM CIICIHAIBbHBIX IOPUINYECKUX 3HAHUI M HaBBIKOB, B
MOpSIJIKE, YCTAaHOBJIEHHOM HACTOAIIMM 3aKOHOM M UWHBIMH 3akoHaMu PecmyOnuku
Kazaxcran». Tlonarue «iopuanyeckas yciayra» B BbIIIEYKa3aHHOM 3aKOHE YIOMHHAETCS
JUIIb B KOHTEKCTE (QYHKIMOHAIBHBIX 3aJ]a4 MajlaThl IOPUINYECKUX KOHCYIbTAHTOB (mi.4
ct. 80).

B meopemuueckom naane, WcCCleNOBaHWE Y4YacTHS aJBOKAaTa B TPakJaHCKOM
CYJIOTIPOM3BOJICTBE HE SIBIIIETCS HOBOW TEMOH B MPOIECCYaIbHON HAayKe MOCTCOBETCKHX
ctpan. [lo 00603HaueHHOW TeMaTHUKE Ha CEroJHS HMEIOTCS CEpPhE3HBbIE HCCIEIOBAHUS,
U3JIaHBl psJl MOHOTpaduueckux paboT (B TOM UHCIE W OTPACIEBBIX CIEIUATHCTOB
mpaBa), Y4eOHUKOB M Yy4eOHBIX TOCOOMH, OMYOJMKOBaHbl MHOTOUYUCIICHHBIE CTaTbhH,
JaHbl ~ KOMMEHTapWH, TPOBEJCHBI CICIHAIM3UPOBAHHBIE HaydHble (OpymMBl U
Meponpustusi. Ho BMmecTe, ¢ Tem, BONPOCHl ydyacTHUsl aJBOKATa B MPUMHUPHUTEIbHBIX
Ipoleaypax B 3THUX HCTOYHUKAX HE MOJYYHIJIO JIOJDKHOTO OCBEUIeHHs, Oojiee TOro, Io
HalleMy MHEHHUIO Ha CETOJHS JaHHAas TeMaTHKa HAXOJIUTCS HA HAYaJIbHOW CTaJlH CBOETO
UCCIIEI0OBAHUS.

B Kazaxcrane, KaTaau3aTopoM BCIUIECKAa HAYYHOT'O MHTEpPECa K JAHHOW TEMATUKE U

! A6xanoB JI. B ueM omacHOCTh BhICOKOH Harpysku cymos // https://www.zakon.kz/4963377-v-chem-
opasnost-vysokoy-nagruzki-sudov.html_(nara o6parerus 20.04.2019).

2 3akoH Pecnyomuku Kazaxcran «O0 aJBOKaTCKOM JAEATEIBHOCTH U FOPUIMIECKON momMomu» ot 5 utons 2018
roga Nel76-VI 3PK //MudopmanmonHo-ipaBoBasi cHUcTeMa HOPMATHBHBIX IPAaBOBBIX aKTOB PecnyOmuku
Kazaxcran «Onuiner» - http://adilet.zan.kz/



€ aKTyalIn3alus MOCIYXWIH 3aKOHOAATENIbHbIE aKThl MPUHATHIE 33 MOCIEAHHE rojabl. B
MIPEKHUX TPOLECCYATIbHBIX 3aKOHAX NPUMHUPUTEIBHBIE MPOLEAYPHl COCTOSUIA TOJBKO W3
mupoBoro cornamenus. C npunsatueM HoBoro ['TIK PK, BcrynuBmas B cuny ¢ 1 sHBaps
2016 roga ObUIM BKIIOYSHBI M WHBIC BUABI IPUMHUPEHHsI, O0Jee TOro, MIMEETCsl OTACTbHAS

I'maBa 17 «llpumuputensubie mpouenyps». B 3akone PK «OO6 angBokarckoit
JCSATSIIBHOCTH M IOPUANYECKON TIOMOIIM» TaKXKe €CTh PSAJl HOPM UMEIOIMUX OTHOIIECHUE
K TIPUMHPHUTEILHBIM TPOIEAYPaM.

B omou ceazu, obpamumca k cmamucmuxe. Tak, KBaau(pUUIUPOBAHHYIO
IOPUANYECKYIO TTOMOIIb, KaK KOHCTHUTYIHMOHHYIO TapaHTHIO JOCTYITHOCTH TPaBOCYIHS,
B Kaszaxcrane, mcxons u3 4YuciIeHHOCTH HaceiaeHus 18 muH. 395 TBICSY 4enoBEK
npuxoautcs 4990 anBokaroB (mo cocrosauio Ha 31 gexadps 2018 rox). To ecth, B
cpenneM Ha 3686 rpakgaH TPUXOAUTCS OIWMH aaBokar. Hampumep, B Wtanuum, 3TOT
nokasatenb cocraBiger 260 uyenoBek Ha anBokara, B Iepmanum — 500, B
Benukobpuranuu — 900, Bo ®pannum 1200 rpaxman Ha ommoro amsokaral. Cuemyer
OTMETHUTH, YTO JIMIIEH3MIO Ha 3aHSATHE aJBOKATCKOM IEITEIbHOCTBHIO MMEIOT OKOJIO 12
600 rpaxknan. OHAKO WICHAMH KOJIJICTHH aJIBOKATOB KaK Mbl OTMETHIIM BBIIIE SBJISIOTCS
4990 aaBokaroB unu 37% oT 00IIEero Yucia JUI] MOTYYUBIINX JUIIeH3U0. HecomHeHHO,
3TO YHCJIO aJBOKATOB HEJOCTATOYHO JUIsl OXBaTa KBAaTU(UIIMPOBAHHOW FOPUIUYCCKOU
IIOMOIILI0 Bcero Hacenenns KaszaxcraHa, B OCOOEHHOCTH CEJILCKOIO, TII€ CBOIO
JESATCIBHOCTh OcylIecTBIsA0T 560 amBokaTtoB, ¢ yderom Toro, 4ro 40% HaceiacHUS
pecnyOIMKU IPOKUBAET UMEHHO B CEJIbCKOW MECTHOCTH.

B 2018 roagy amBokaTamu ObLTa OKa3aHa IOPUIMYECKAs] MOMOIIb B Pa3TUYHBIX
cyeOHBIX MHCTAaHIMAX 52 263 ThIC. rpaxkaaHam?,

Takum oOpa3oM, CTaTUCTUKA CBUJETEILCTBYET, YTO TNIPEICTABUTEIHCTBO B
TPaKJIaHCKOM CY/IOMPOM3BOJICTBE C Y4YacTHE aIBOKATOB COCTABJISACT JIUIIb HEOOJBITYIO
YacTh T€X TPaAXKIAHCKHUX JIeJl, KOTOPBhIE pPAcCCMATPUBAIOTCS W pa3penialoTcs B Cylax
Pa3TUYHBIX WHCTAHITUSAX.

AJIBOKaT HajAeleH MHOrooOpa3HeIMH (GYHKIIMSIMHU Ha BCEX JTamax M CTaIusax
TPaXJIAHCKOTO  CYIOMpPOM3BOACTBA. HOBOe 3aKkOHOAATENBCTBO 00 aaBOKaType W
IOPUINYECKON TTOMOIIM TI03BOJISIET Y4YacTBOBAaTh aJBOKATy B KAdeCTBE IMPEICTABHTEIIS
IpU MPOBEJCHUN MEAHMAINH, B pa30MpaTesIbCTBE el B apOUTpake W MapTUCUIIATHUBHOM
IPOIIETYPHI.

Cdepoit IPUMCHCHHUS MapTUCUTIATUBHON MIPOIIE TYPhI SIBJITFOTCSI
IPaXIaHCKO-TIPABOBBIC CIIOPHI, BO3HUKAIONIUEC M3 TPAKIAHCKUX, TPYAOBBIX, CEMEHHBIX U
MHBIX TIPABOOTHOIICHUH ¢ ydacTHeM (Gu3n4eckux u (MIH) IOPUIMYECKUX JIMI, 3a
HCKITIOYCHUEM ITyOJIMYHO-TIPABOBBIX CIIOPOB, €CIIM HWHOE HE YCTAHOBJICHO 3aKOHAMH.
[TapTucunaTuBHas mporeypa HE MPUMEHICTCS K BBINIE yKa3aHHBIM CIIOpaM, B Ciydae,
€CIIM TaKWe CIOphI 3aTPardBarOT WM MOTYT 3aTPOHYTh HMHTEPECHl TPEThUX JIMI, HE
YYaCTBYIOIIMX B  TAPTUCUIIATUBHOW  MpOIEAype, ¢ JHI, TPH3HAHHBIX CYIAOM
HeJleecrIoCOOHBIMU JINO0 OrPaHUUYEHHO JIeECTIOCOOHBIMILC,

B oromume or Memuanmuyd W MHPOBOTO COTJIAIICHHS, YPETyJIUpOBaHHE CIopa B
MOpSIJIKE TAPTUCHUTIATHBHOM TPOICIYyphl MPOBOAMTCA 03 y4dacThs CyJIbH IIyTeM
MPOBEJICHUSI TIEPETOBOPOB MEXKTYy CTOPOHAMH IIPH COJACHCTBHH YPETYJIHUPOBAHHUIO CITOpa

! Pecniy6mukanckas kosnerus agsokatos PK //http://advokatura.kz/
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anBokatamu oOemx cTopoH. CTOpOHaMHM TAPTHCHUTIATUBHOM MPOIETYPHl MOTYT OBITH Kak
¢dbusndeckre, Tak U opuaudeckue aura. OCHOBaHUEM ISl MPOBEICHUS TTApTUCUITATHBHON
MPOLICAYPHI SBJISICTCS JOTOBOP MOPYYCHUS] CTOPOH (KaK MUCBMEHHOE COTJIAIICHHE KaXIIOM
U3 CTOPOH), 3aKJIFOYACMBIi C aIBOKATOM B IENISIX OKAa3aHUs FOPUANYCCKON MOMOIIH, B TOM
qucie, ~ YperyJIMpOBaHWsI  Clopa B paMKax  NPUMHPUTEIBHBIX  TPOLEAYP,
MIPEYCMOTPEHHBIX TPaKIaHCKO-TIPOIIECCYATLHBIM 3aKOHOIATEILCTBOM. DTO 03HAYACT, UTO
CTOPOHBI B 00s3aTEIILHOM TOPSIKE JOJDKHBI OBITH MPEICTABICHBI aJIBOKATaAMH, TOT/Ia KaK
B MUPOBOM COTJIAIICHUH W MEJHAIMN y4JacTHE aJIBOKATOB HE 00sM3aTeNbHO. Tak ke Kak B
MEMAITUK, CTOPOHBI MOTYT 3asBUTh XOAAaTAaHCTBO 00 yperyJIMpOBaHUM CIIOpa B TIOPSIIKE
MApTUCUITATUBHON TIPOIIEAYPHI 10 yIAJICHUs Cyla B COBEIIATEIILHYIO KOMHATY B TICPBOW,
aneJUISIIMOHHOM WIIH KaCCAITMOHHOW WHCTAHITUSX.

JlpyruM TperMyIIecTBOM JaHHOTO aJbTEPHATUBHOTO BHJIA YPETYJIMPOBAHHUS CIIOpa
nepesl IPYruMH B TOM, YTO aJBOKATHI OKAa3bIBAIOT KBAIM(UIIMPOBAHHYIO FOPHIUYCCKYIO
MOMOIIh CTOPOHAM, KaK B TIOMCKaxX MPUEMIIEMOrO BapHaHTa, TaK W B IJIaHE COOIOACHUS
3aKOHHOCTH HETIOCPEJICTBEHHO TIPM COCTaBJICHWM CaMOTO TEKCTa COTJIallieHus 00
yperyiaupoBanuu. Eciaum B mpoleaype Memualii  COTVIAIICHWE MOXKET OBbITh HE
YTBEPXKJICHO CYJOM IO NMPHYMHE TOTO, YTO TEKCT M €ro COJACp)KaHUE HE COOTBETCTBYET
JCHCTBYIOIIEMY 3aKOHOAATEIbCTBY, TO B IAPTUCHIIATMBHON TMpOIEIype aJIBOKATHI
00s13aHbI OyJyT Y4YUTHIBATH BCE IPABOBBIC IMOCICACTBHUS JJII CBOETO JIOBEPHUTENS, YTO
3HAYUTENFHO OOJIETYUT €ro WCIIOJIHCHWE B JalbHEHIIeM, cienmaer Ooyiee TOCTYITHBIM
MPaBOCyAWE JUIS TPaXKJaH, CHU3UT HEIOBOJIBCTBO CPEIAM T'PaXKIAAH IO MOBOTY CYJICOHBIX
TSKO, a TAKKe pasrpy3ut paboTy cymosl.

XoIaTaiicTBO CTOPOH 00 yperyJIMpoOBaHHU CIOpa B TOPSAKE MapTHUCHITATUBHOM
TPOIIETyPhI MOKET OBITh 3asBJICHO B CyJ€ KaCCAllMOHHOW WHCTAHIIMU, B CIy4ae €CJIH ITO
He TpeOyeT JOTOJHHUTEIBHBIX MPOIECCYAIbHBIX JEHCTBUH M  TPUOCTAHOBIICHUS
paccMoTpenus nena. OJHOBPEMEHHO C XOJAaTallCTBOM B CyJle KacCallMOHHOW MWHCTaHIUH
CTOPOHBI JIOJDKHBI TPEICTaBUTh COTJIAIICHHE OO0 YPETyJIMpPOBAHMU CIIOpa B TOPSIKE
NapTUCUIIATUBHOMN TPOIICTYPHI.

«llapmucunamuenas npoyedypa npo8oOUMCcsi 8 HECKOIbKO 3MAN08:

1). BbiaBMXKEHHE CTOPOHAMHM IpOIecca MPEII0KEHUI 10 PEIICHUIO BO3HHUKIICH
poOIeMbI. DTH MPEATOKEHIS MOTYT BBIIBUTATHCS KOKJIOW CTOPOHOHW B HHIUBUAYAIEHOM
TIOPSIJIKE WJIH COBMECTHO.

2). IlpopaboTka ambTEpHATHBHOTO pelieHUs TnpoOiembl. Ha sToM artame
BBIJIBUTAIOTCSl Pa3IMYHbIC BAPUAHTHI BBIXOJA M3 CJIOXKHBIICHUCS CHUTYaIlMH, KOTOPBIC
yCTPOSIT OJHY W BTOpPYIO cTOopoHy. OOCyXIamTcs TNpeuMyllecTBa M HEIOCTaTKU
Ka)JIOTO BapuaHTa, BO3MOXKHOCTD WX MCITOJTHEHHSI.

3). Beibop pemienus. Ha 3ToM ypoBHE BBIOMpaeTcs HamOosee IOIXOAIINN s
JBYX CTOPOH BapHaHT peIIeHHUS MpoOJieMbl. Eciu pemieHue NpUHATO, TO 3aKIHOYaeTCs
IHCEMEHHOE COTJIAICHUE C YKa3aHHEM BHIODAHHOIO BapHaHTa»?,

CTOpOoHBI MAPTUCUNIATUBHON MPOIEAYphl TOJB3YIOTCS PABHBIMH IpPAaBaMU MIPH
BBIOOpE aJIBOKATOB, CBOCH MO3UIIMU B HEHM, CMOCO0AaX M CPEICTBAaX €€ OTCTauBaHUA, MPU
noiydeHun UWHQOpMAaIMy, B OIEHKE TNPHEMIIEMOCTH YCJIOBHM COTJAIIeHUs 00
YPEryJIMPOBAHUHU CIIOPA U MIPH 3TOM, HECYT paBHbIE O0S3aHHOCTH.

[Ipu yuactuu B meperoBopax MpoBEACHUS MApTUCUIIATUBHOW MPOIEAYpPhl aBOKAT

! Paumcosa B.A. TlaprucunatuBsas mnpouenypa // [DnmexkTpomHbli pecypc] — Pexuma mocryna:
https://online.zakon.kz/Document/?doc_id=33009633#p0s=3;-71 (mata oOpamenus 20 anpens 2019
roja).

2 HypymoBa b. B mopsaxe maptucunaTuBHON mpouenypsl // [Dnextporusliii pecypc] — Pesxuma moctyna:
https://www.zakon.kz/4824172-v-porjadke-partisipativnojj-procedury.html (mata oOpa-menus 20 anpens
2019 roga).



JOJIKEH OBITh HE3aBHUCHUM OT CTOPOH, TOCYAAPCTBEHHBIX OPraHOB, MHBIX HOPHUIUYECKHUX,
JOJKHOCTHBIX U (PU3NUECKUX JIUI]. AJBOKAT CAMOCTOSITEJICH B BBIOOPE CPEJICTB U METOJIOB
MEPEroBOPOB, JIOMYCTUMOCTh KOTOpBIX ompeneneHo B 3akoHe PK «O0 anBokaTckoi
NEATeNIbHOCTH H  ropuandeckoil mnomomm», «Komekce mpodeccuonHanbHoil 3ITHUKH
aZIBOKATOB». AJBOKaT JOJDKEH MPOBOAUTH NEPETOBOPHI B paMKax MapTUCUIIATUBHON
mpoleaypsl B HHTEpecax cBoero jgoBeputens. llpu Hamuuum OOCTOSTEIHCTB,
MPEMATCTBYIONIUX aJBOKATy B TPOBEJACHHH TIEPETOBOPOB, OH JOJKEH YBEIOMHUTH 00
3TOM CBoero aoBeputens. He momyckaeTcsi BMeIIaTeNbCTBO B JICSITEIHHOCTH aJBOKATa
MIpU MPOBEJCHUU TIEPETOBOPOB B paMKaX MAPTHUCUIIATHBHOMN MPOIIEAYPHI.

[Ipu mpoBeaeHNMM NAPTUCUIIATHBHOM MPOIEAYPHl aaBOKAThl 00s3aHBI B XOJE
MapTUCUIIATUBHON MPOLEAYyphl TMPOBOAUTH BCTPEUM KaK CO BCEMH CTOPOHAMU
OJIHOBPEMEHHO, TaK M C KaXKJOW M3 CTOPOH B OTACIBHOCTU W MPEIOCTABIATH UM
YCTHBIE W THUCHBMEHHBIC PEKOMEHIAIIMU U JI0KAa3aTeIhCTBAa MO ypPEryJIWPOBAHUIO CIIOPA;
MIpU TIPOBEJCHUU TEPEro-BOPOB B paMKax MapTUCUIIATUBHON MPOIEAYpHI JIEHCTBOBATh
TOJIBKO C COTJIacusi CBOETO JOBEPUTENs, KaKk CTOPOHBI B CIOpe; 10 Hayaua
MapTUCUIIATUBHON TPOIEAYPhl Pa3bsICHUTH JOBEPUTENIO €€  IIelH, IPaBOBBIE
MOCJICICTBUS 3aKIIOUEHUS MHPOBOTO COIJIAIICHHS, a Tak)Ke UX MpaBa U 00sI3aHHOCTH.

«CTOpOHBI B EPEroBOpax B paMKaxX MapTUCUIATUBHON MPOIEAYphI BIIPaBe:

1) 1o6poBOHLHO BEIOUPATH aIBOKATOB IS y4acTHs B HEM IO CBOEMY

YCMOTPEHHUIO; 2) 0TKa3aThCs OT aJIBOKATa, y4aCTBYIOIIETO B MPOIETYPE;

3) B 11000 MOMEHT TEPErOBOPOB MAPTHUCHUIIATHUBHON MPOIEIyphl OTKA3aThCSA OT
y4acTusl B HEW;

4) yyacTBOBaTh B TPOBEJICHUM NAPTHCUIIATHBHON MPOLEAYPhl JUYHO WM
yepe3 MpEeJICTaBUTENEH, TMOJHOMOYMS KOTOPbIX OCHOBAaHbBl Ha JOBEPEHHOCTH,
0o(QOpPMIICHHOM B YCTaHOBJICHHOM 3aKOHOM MOPSIJIKE;

5) npuM HEUCTONHEHWHM WM HEHAJJIC)KAIIEM HCIOJIHECHHH COTJIAlleHus 00
ypEeryJIupoBaHUM CHOpa B MOPSIIKE MAapTUCUIIATUBHOM MpOLEayphl OOpaTUTHCS B CYI, B
IIPOU3BOJICTBE KOTOPOr0 HAXOIWUJIOCh [E10, B CBSI3M C KOTOPBIM OCYHIECTBIISIIACH
NapTUCUIIATUBHASI NPOLEAYypa, C 3aABJICHUEM O MPUHYIUTEIBHOM HCIOJIHEHUU B
TMOpsAZIKE, YCTAaHOBJIEHHOM 3aKOHOJATeNbcTBOM Pecnybmuku Kazaxcram»?,

Jlis mpoBeneHUs] MapTUCHUIATHBHBIX IMEPETOBOPOB CTOPOHBI BHIOMPAIOT OJHOTO
WIM HECKOJIBKUX a/JBOKaTOB. Koyulerum agBoKaTOB MOTYT PEKOMEHIOBATh KaHIUIATYPY
ajBokaTa (aJBOKAaTOB), €CIM CTOPOHBI HANpaBUJIM B YKa3aHHYIO OpTraHU3AIUIo
COOTBETCTBYIOIIIEE OOpaIleHHeE.

Cpoku mnpoBeneHHUs NAPTUCUIIATUBHOM MPOLEAYpPhl OMNPENESIOTCS B3aWMHBIM
COrjlacCeéM CTOPOH C Yy4eTOM TpeOOBaHMI CPOKOB PACCMOTPEHMsSI TPAKIAHCKUX I B
paMKax Tpa)KJaHCKOrO CyIONpPOM3BOJACTBA. EciM mNapTUcUNAaTHBHAs Mpoueaypa C
y4acTHEM aJIBOKATOB OCYILIECTBIIETCS BHE PaMOK TIPakJAaHCKOIO IIPOliecca, CTOPOHBI
W HX aJIBOKaThl YCTAaHABJIMBAIOT BPEMs 3aBEPILICHUS MEPETOBOPOB MO JOTOBOPEHHOCTH
CTOPOH cIopa.

«Pacxo/ipl, CBsI3aHHBIE C IPOBEICHUEM NMAPTUCUIIATUBHBIX MPOLEAYP, BKIIOYAIOT:

1) Bo3HarpaxkaeHue (roHopap) aJBoKara,

2) pacxojpl, TOHECEHHBIC aJBOKATOM B CBS3W C MPOBEJACHHEM IapTHCUIIATUBHOU
MpoLeaAypbl, B TOM YHCIE pacxoJbl Ha OIUIATY Mpoe3la K MECTy PacCMOTPEHHS
MIPOBEJICHUSI TIEPETOBOPOB 0 YPETrYJIUPOBAHUIO CIIOPA, TPOKMBAHUE U TUTAHUE,

3) pacxoabl Ha OIUIATy 3aKJIFOYCHHUH CIICIUATKMCTOB, DKCIEPTOB, OICHIIMKOB, TO €CTh
MOHECEHHBIE CTOPOHOM B MeNsX cOopa wuHpOpMaNUM IS TApPTHCHUIIATUBHBIX

! Paumcosa B.A. Tlaprucunatupsas mnpouenypa // [DnekTponmbii pecypc] — Pexuma moctyma:
https://online.zakon.kz/Document/?doc_id=33009633#p0s=3;-71 (mata oOpamenus 20 anpens 2019
roja).



1EepPeroBopoB»’. ABOKATHl MPOBOJAT MAPTHCHIATHUBHYKO MPOUEAYPY KaK Ha ILIATHOM,
TaKk U Ha OecriaTHOM ocHoBe. B ciywae, eciau cTopoHa B MEperoBopax MMEET MpaBO Ha
OKa3aHHE IOPUIMUYECKOM TOMOIIM 3a CYET CPEJACTB TapaHTHUPOBAHHOW TOCYAapCTBOM
IOpUIMYECKOW TMOMOIIM, aJBOKaT o00sd3aH  oQOpMUTH  HaaJeXKalmuM  00pa3om
COOTBETCTBYIOIIUE JOKYMEHTHl B cooTBeTcTBUU ¢ 3akoHoM PK «O06 anBokaTckoi
NESTETLHOCTH U IOPUIUYECKON MOMOIINM» MJis TOCIEAYIONIEro BO3MEIICHHUS PacXo0J0B
M3 COOTBETCTBYIOIIEro OrokeTa. PasmMep omaThl IOPUAMYECKON MOMOIIH, OKa3bIBAEMOM
aJBOKaTOM, U BO3MEIICHUS PACXOJOB, CBSI3aHHBIX C 3alUTON W MPEICTABUTEIHCTBOM,
ycTtaHaBnuBaetrcsi  I[IpaBuTenbcTBOM PK2. PazmMep  BO3HarpaxiaeHHs  aABOKATOB
OTpeIesieTCA MO JIOTOBOPY CO CTOPOHOM J0 Haydasjia MapTUCUIIATUBHOMN MPOILIEAYPHI.
«IleperoBopsl B MapTUCUNIATUBHOM MPOIEAYpPE MPEKPAIIAIOTCS B CIydasiX:

1) noanucaHds CTOPOHAMH COTJIAIICHHS 00 yperyJupoBaHUH CIopa - CO JHS
MIOJITUCAHUS TAKOTO COTJIAIICHNS,

2)  YCTaHOBJICHHS  aJBOKATOM  OOCTOSITENILCTB,  HMCKIIOYAIOIIHX  BO3MOXKHOCTD
paspelieHus cropa myTeM MeperoBOpoB B MaPTUCUIIATUBHON MPOIETYPE;

3) MNHCbMEHHOrO0 OTKa3a CTOPOH OT MapTUCHUIATHBHOW TPOLEIYpPhl B CBSI3U C
HEBO3MOXXHOCTBIO Pa3peIICHHs CIopa IMyTeM MEePEeroBOPOB - CO JHS OOpaIleHHs B CYI C
3asBJICHUEM O Ha3HAYEHUU K CIIYIIAHUIO JIeJia TI0 CYIIECTBY;

4) MUCbMEHHOTO OTKa3a OJHOW M3 CTOPOH OT MPOJIODKCHHUS MapTUCHIIATUBHON IPOLIEAYPHI
CO JIHSI HaMpaBJICHHUS aJJBOKATOM CTOPOHBI MUCHbMEHHOT'O OTKa3a JIPYTroi CTOPOHE;

5) WcTeyeHMs CpOKa INPOBEAEHUS MAPTHCHIATHUBHON mnpoueaypb»®. ITonoKUTenIbHBIM

pe3yJIbTaTOM TMPOBEJACHUS JAHHOTO BHJAAa MPUMUPEHUS OYACT SBISITHCS MUCHMEHHOE

corjiamieHde 00 yperyJMpoBaHUM CIOpa B paMKax MapTUCUIIATUBHOM MPOIEAYpHI,

JOCTUTHYTO€ CTOPOHAMHM B pe3yJIbTare INEPEroBOPOB C YYACTHUEM aJIBOKATOB CTOPOH,

0e3 ywacTusi cyapu. B ciyyae 3akiiioueHUss MUCBMEHHOI'O COTJIAllIEHUs, OHO OyIeT

YTBEP)KIAThCSl OMNpEeNieHHeM CyAa, TO €CTh CyIeOHbIM aKTOM, KOTOpbI OyaeT

BBIHECEH CYJbEH MOCIE 3aBEpLICHUS NPOLEIYypbl MEXJy CTOPOHAMHU C YYaCTHEM HX

aJIBOKaTOB®.

«CTOpOHBI MAPTUCUIIATUBHON MPOLIEAYypbl OYIyT 00S3aHbl UCTIOJIHATH COTJIAllleHHE
00 yperyJIMpoBaHUU CIIOpa B MOPSAJKE U B CPOKH, MPEAYCMOTPEHHBIE STUM COTJIALICHUEM,
TaKk Kak OHO OyneT yTBepXkaeHo cyaoM. I[laptucumaruBHas mnpoueaypa Oyxaer
IIPOBOJIUTHCS O COTNIACOBAHHOMY CTOPOHAME»?,

«Cornamenre 00 yperyJaMpoBaHHU CIOpa B paMKax MapTUCUIIATUBHOW MPOLEIYPHI,
3aKJIFOUEHHOE JI0 PACCMOTPEHHUS TPAXKIAHCKOTO JIeNa B Cy/ie, MPEACTaBISIET CO00M CAETKY,
HaIlpaBJICHHYIO Ha YCTAaHOBJICHHWE, U3MEHEHHE WJIM MPEKPAIICHHE TPaKJAHCKUX IpaB U

! Hypymosa B. B nopsaxe maprucunatuBHON mpouenypsl // [DnexTporHsii pecypc] — Pexuma pocryma:
https://www.zakon.kz/4824172-v-porjadke-partisipativnojj-procedury.html (mata o6pa-menus 20 anpens
2019 roma).
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NPEICTaBUTENECTBOM, a Takke IPOBEICHHEM NPUMUPUTENBHBIX — npouenyp» //MHdopmanmoHHo-
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roja).
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2019 roga).



o0si3aHHOCTEH CTOpOH. B ciyyae HEUCHONHEHUS WIM HEHAAJIEKALEro HCIOIHEHUS
TAKOI0  COIJIAIIEHUs CTOpOHA  MNApPTHUCUMNATHBHBIX  IEPErOBOPOB,  HApyLIMBLIAS
COTJIAIIEHHE, HECET OTBETCTBEHHOCTD B MOPSIKE, IPENYCMOTPEHHOM 3aKOHAMU»L,

Co BpeMeHH TMpuUHATUS HOBOro ['pakgaHCKOro mpoLeccyalbHOIO —KoAeKca
Pecny6nuku Kazaxcran mpomio 6onee Tpex jier. OHAKO TOBOPUTH O TOM, YTO JaHHBIM
MHCTUTYT IPUMEHSIETCS] OJHOLIEHHO U HIMPOKO B TPaKJAHCKOM CYIOMPOU3BOJICTBE, MbI
He MoxeM. Ceroanst [uisi OOJIBIIMHCTBA Ka3aXCTAHCKHX IOPUCTOB-NPOQECCHOHATIOB U
PAIOBBIX TpakJaH NapTHUCUIIATHBHAsI MPOIEAYypa BCE €IIE OCTAETCS MaJlOM3BECTHBIM
TIOHATHEM.

AHanu3 NpUYMH «HU3KOTO CIPOCa» HUCHOJB30BAHMS B TPAXKIAHCKOM IIpoLecce
MapTUCUMATUBHOW  MpoLeaypbl  BO  MHOTOM  OOBSCHSETCS  HEJAOCTAaTOYHOM
MH(}OPMALIMOHHO-PAa3bICHUTENBHON paboThl ¢ rpaxkaaHamu o npeumyiiectsax APC, o6
UX IMpaBe Ha oOpaleHue 3a COJICHCTBUEM B YPETyJIUPOBAHUU CIIOPA K a/IBOKATY U Jp.

Ta6amna Nel
YperyJaupoBaHusi criopa B MOpsiiKe NapTHCHNIATHBHOM npoueayps! (3a 2016-2018 rr.)

Buabl rpaskIaHcKoro |[PaccMoTpeHHe rpaIaHCKHX JieJ1 CyJAaMu MepBoii

Cy/JI0IPOU3BOICTBA MHCTAHIUHU 2016 r. 2017 r. 2018 r.
TpynoBbie criopsl 8 31 27
Crnopbl, BO3HMKAIOLMe M3 OpayHO-ceMeiiHbIX
OTHOLIEHMIT 149 276 182
Cropsl 10 BOMpOcaM HACIEACTBEHHOTO IpaBa

13 20 22
Criopsl 0 mpaBe COOCTBEHHOCTH Ha HUMYIIIECTBO
20 15 32

Cropbl, BO3HHUKAIOIIME M3 SKHIHIIHBIX
MPaBOOTHOIICHHI 22 48 18
Cropsl, BBITEKAIOIINE W3 3EMENTbHBIX
MPaBOOTHOIICHHIA 17 10 17
Crnopbl, cBA3aHHbIE C 3aKJIIOYEHHEM,

JleJ1a HICKOBOIO U3MEHEHHEM, PACTOp;KeHHEeM [0roBopa (CIeJIKH)

NPOHU3BOICTBA U HCNOJHEHHEeM JOTOBOPHBIX 00513aTeJbCTB 251 277 157
Cnopbl, CBSI3aHHBIE C HAapYLICHHEM 3aKOHOAATENbCTBA
B cepe TrocymapCTBEHHBIX 3aKYIIOK 4 5 1
O BO3MeEIICHUH Bpea 11 26 12
Criopsl 0 BO3MeEIIEHHH yIepOa 24 47 39
O 3amuTe mpaB MOTPEOUTENS - - 1
Mckn o 3ammTe 4YecTH, JOCTOMHCTBA M ACIOBOM
pemyTanuu 2 4 5

! Apunosa A.Jl. TlaprucunatuBHas mponeaypa 1 http://spectr.com.kz/category/vko/

partisipativnaya-protsedura.html (nara oopamenus 22 anpens 2019 rona).



CHOpLI, CBsA3aHHBIC C I/IHTCJ’IJ’IGKTY&J’ILHOfI
CcOOCTBEHHOCTBIO - - 1

06 00s13aHuM, MOHYXKICHHU (MCTIONTHEHHS, TPEOOBaHNS,
TPE/INIACAHHS)

(0] B3bICKAHUH MponecCcyaibHbIX U3ICPIKCK

KoprniopaTtusHble criopsl - 2 -

IIpoune nckoBble aea - 11 14
Hroro: 525 777 531

IMpousBoxcTBO mno  nenaM 00  oclapuBaHUU
pemieHuit u  jeiictBuid (0e3neHCTBUS)  OpPraHoB
rOCyZlapCTBEHHON BJIACTH, MECTHOTO
CaMOYIIPaBIIeHUs, OOLIECTBEHHBIX OOBEINHEHUH,
OpraHu3alui, JIOTKHOCTHBIX JIUIL u
TOCYJapCTBEHHBIX CIY)KaIIUX

Jlena ocoboro
HCKOBOI0
MPON3BOACTBA

Uroro: 2 6 8

OO0 ycraHOBIEeHHH (AKTOB, WMEIOLIHUX
IOPHANYECKOE 3HAYCHUE

Jlena ocodoro
Npou3BOACTEA O GaHKpOTCTBE 1 - -

Hroro: 6 - -

BCEI'O I'PAXK- HTOro: 533 783 539

ﬁgﬂcm’lx OBIHI UTOT 3A TP TOJIA 1855

CraTuCcTUKa TOKa3bIBACT JIMIIh HE3HAYUTEIBHBIM IMPOIEHT CYAEOHBIX TIPakIaHCKUX
CIIOPOB  YpPEryJIMPOBAaHHBIX B TMOPSAJKE MAPTUCUNATUBHOW MPOLEAYPHl C y4acCTUEM
anBokaToB. Tak, 3a TpM roja OHa COCTaBHIIa BCEro JuInb 1855 rpaxmanckux men (Tabmwma
Nel). Tem He MeHee, C y4eTOM M3JIOKEHHOTO, IIOJAaraeM, 4YTO IIPELyCMOTPEHHBIM
rpaXJaHCKUM  TPOIECCYabHBIM  3aKOHOJATEIbCTBOM  aJIbTEPHATUBHBIE CIIOCOOBI
paspemieHrss CIOpPOB HWMeeT OOJbIION TOoTeHIHan s obOecrnedeHUs AGPEKTUBHOM
Cy/neOHOM 3aIUThl KOHCTUTYIIMOHHBIX MPaB M 3aKOHHBIX MHTEPECOB KaK (DU3WUYECKHX, TaK
Y IOPUINYECKUX JIUII.

Kak mnoxkazana mnpaBonmpuMEHHUTEIbHAs TMPAKTHUKA, IIO0CJIE€ BBEJACHUS B JICUCTBUE
HOBBIX 3aKOHOB BO3HHKJIA HEOOXOJAMMOCTh B HAy4YHOM OOOCHOBAaHMHM W TPAKTHUYECKHX
pEKOMEHJAIMU 110 BBIOOPY CIMOCOOOB W MEXaHM3MOB TPOBEICHHUS IPUMHPHUTEIHHBIX
poueayp.

Hampumep, kacatenbHo Meauanuu M apOuTpaxka. B cooTBercTBuUU co cratbein 45
3akona PK «OO0 ajnBokaTCKOW JEATEIIBHOCTH W FOPHIMYECKOM TIOMOIIM» aJIBOKATHI,
OKa3bIBasi HOPUJIMYECKYIO MOMOIIb, YYAaCTBYIOT B Kauy€CTBE NPEJACTABUTENSA KJIUEHTA NPHU
MPOBEJICHUH MeEIUalluk, B pa3OupaTeabCTBE Jen B apOWTpake W HMHBIX OpraHax
paspenieHus cropoB. B 3ToM ciydae BONPOCOB OOBIYHO HE BO3HHKAaeT. B To ke Bpems
JUCKYCCUOHHBIM SIBJIIETCS BOIIPOC: MOXKET JM aJBOKAaT CcaM MPOBOJUTH MPOLEAYPY

Craructuueckue naaHHble BepxoBHoro cyna PecmyOmukm Kazaxcran //  http://sud.gov.kz/rus_ (nara
obpamenust 22.04.2019).



menuanuu? 3akon Pecny6mukm Kasaxcran or 28 smBaps 2011 roma «O memmanmum»l,

IIPSIMOTO OTBETA HA JTOT BONPOC K COXKAJIEHHUIO HE naeT. Tak, B CT.9 yKa3aHHOro 3akoHa
NepeyuncieHbl TpeOOBaHMs

K Ipo(ecCHOHAIBbHOMY U HENpo(ecCHOHATBbHOMY MEAMATOPY, KOTOPHIM aJBOKAaT B
MOJIHOM Mepe COOTBETCTBYET. B mepeune nuil, KOTOpble HE MOTYT OBITh MEAMATOPAMH,
MPUBEICHHOM B J3TOM CTaThe, aJBOKATHl OTCYTCTBYHIOT. [lamee, B cr. 22 3akoHa «O
MEIUalu», MPSMO 3aKPEIJIEHO YTO MNPO(ECCHOHAIbHBIE MEIUATOPbhl OCYIIECTBIISIOT
MeMalliI0 Kak Ha MJIATHOW, TaK U Ha OECIUIaTHOW OCHOBE. B 3Toi cBs3M, MaHHAs HOpMa
He corjacyercs co cr.33 3akona PK «OO0 anBokaTckoil AesITENbHOCTH M IOPUIUYECKON
MIOMOIIM», COTJIACHO KOTOPOMY aJBOKaTy 3alpelIaeTcsi COCTOATh Ha TOCYAapCTBEHHOM
ciyx0e W 3aHUMAThCs MPEANPUHUMATEIBCKOM JI€ATE€IbHOCTHIO, 3aHUMaTh HHYIO
OIJIAYMBAEMYIO JOJKHOCTh, KPOME Cy4yaeB BXOXkJAeHUS B coctaB Bricmero CynebHoro
Coera PecnyOnmukum KazaxctaH W HaOmoAaTeIbHOTO COBETa  KOMMEPYECKOU
OopraHu3anuy, u30paHus WM Ha3HAYE€HHUs apOUTPOM COOTBETCTBYIOUIETO apOuTpaxka
JUISL  pa3pelieHusl CIopa, a TaKXKe 3aHATUA MPenoJaBaTelIbCKOW, HAyYHOU WU
TBOPUECKOM  JleATelabHOCThIO. HecoOmtogeHne JaHHOTO OrpaHUYeHUs — SBISIETCS
OCHOBAaHHMEM [UIsl TPHUOCTAHOBJICHUSI JEHUCTBMS JIMLIEH3MM Ha 3aHATHE aJBOKATCKOM
JIeSITENIbHOCTBIO HAa ONpEJENIeHHbI mnepuona ykazaHHblXx B cT.43 3akona PK «O6
aJIBOKATCKOM JIEATEIbHOCTHA U FOPUANYECKOU TOMOIIN.

B mnpaktuke mnpoBeAeHMs] MAPTUCUNIATUBHBIX MpPOILENYp, €CTh U pAld HpodieM
MPOLIETyPHOTO M OPTraHU3ALMOHHOTO XapaKTepa, KOTOpbIe HAa MPAKTHKE CTAJIKUBAIOTCS
CTOpPOHBI W aJBOKaThl. Hampumep, mnpuBicueHHs CrelMaincTa (dKCIepTa) B XOje
IIPOBEACHUS CTOpPOHaMH NapTUCUIIATUBHOMN MIPOLIEAYPBI, YTBEPXKIACHUE
NapTUCUIIATUBHOTO COIVIAIIEHUS CYAOM IO 3asBJICHUI0 CTOPOH MCIOJHUTEIBHOTO
IPOU3BOJACTBA, CTUMYJIMPOBAHUS AaJBOKATOB MPU JOCTHKEHHUHM COTJIACUA MEXAY
CTOPOHAaMH IIyTEM NPUMEHEHUS Pa3JIMUHBbIX IPUMHUPUTEIBHBIX IPOLEAYP U T.[.
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ABYWEHKO /. b.
I'paxxnancko-npaBoBble NOCJIeACTBUS HEYTBEPKIEHHOI0 MUPOBOI0 COTJIALIEHUS:
MOCTAHOBKA MPO0JIeMbI

Annortanus: B Hacrosieil ctaThbe paccMaTpuBaeTcsl MpoOieMaThKa IpaskIaHCKO-TIPABOBBIX
NOCNEACTBUI  HEYTBEPKICHHBIX CyJIOM  MHUPOBBIX  corjamenuif. OOOCHOBBIBaeTCS
JIOIYCTUMOCTb TIPAaBOBOM MOJIENH, B paMKaX KOTOPOH B MHUPOBOE COTJIAIIEHUE BKIIOYAETCS
OCHOBHOE YyclOBUE (TpakJaHCKO-TIpaBOBasi clieika) H (QakyibTaTuBHOE (YCIOBHUE O
MpeKpaiieHnu cyaeoHoro cropa). Jis 3Toii mpaBoBOil MOJIEIHN paccMaTpPUBAIOTCS OTAEIbHBIC
BOIPOCHI, CBSI3aHHBIE C KOHKPETHBHIMU OCHOBAHMSIMH JJI OTKa3a B YTBEP)KIEHUU MHUPOBOTO
COTJIaIICHUSI.

KitoueBbie croBa: MUPOBOE COTJAllleHHe, 0TKa3 B YTBEPKJACHUHU MUPOBOTO COTJIAIIICHHUS.

Civil law consequences of an unapproved settlement agreement: problem
statement

This article deals with the problems of civil consequences of settlement agreements not
approved by the court. The author substantiates the admissibility of the legal model, in which
the settlement agreement includes the basic condition (civil transaction) and optional (the

" ABVIIEHKO JIMHUTPUII BOPUCOBUUY, mnpodeccop kadeapsl TpaJaHCKOrO MpoHecca YpalbCKOro
rocyaapCTBECHHOI0 OpUANICCKOI0 YHUBCPCUTCTA, JOKTOP IOPUANYCCKHUX HAYK.

Abushenko Dmitry B., Professor at the Civil Process Department of Ural State Law University, Doctor of
Laws.
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condition of termination of the dispute). For this legal model, separate issues related to
specific grounds for refusal to approve a settlement agreement are considered.
Key words: settlement agreement, refusal to approve settlement agreement.

B poccuiickoit mpaBoBo# TOKTprHE (HaKTUUECKHU OOIIECTPU3HAHHBIM SIBJISIETCS MHEHHE
O TOM, YTO HEYTBEP)KIEHHOE CyJIOM MHUPOBOE COIJIALlIEHUE MPEACTaBIsET COOOH, MO CyTH,
HE3aKJIFOUEHHBIN JOTOBOpP WJIM, €CIIM CMOTPETh Ha MpoOJeMy HECKOJBKO MIMpe, (akT, He
BIIEKYIIMH 3a COOOM KaKMX-IMOO MaTepHalbHO-NPABOBHIX IOCIEACTBUI’. VIMEHHO 3TOT
MpeBaAUPYOMUA NoAX0J 3akpemieH U B 1. 15.3.8 Konnenuwum emmHoro I'paxkmanckoro
IpolecCyanbHOro Kojgekca Poccuiickoit denepanuu?: «Takike HEOOXOIUMO OIPENEIUTh, YTO
HEYTBEPKICHHOE Cy/I0M MUPOBOE COTJIAIIEHUE HE TIOPOKIAECT MPABOBBIX MMOCIEICTBUI».

Bnopouem, B HEKOTOphIX paboTax BCE K€ MOXXHO OTBICKATh WHBIC CYXKJICHUS.
Hanpumep, C.B. MouceeB ykasbiBaeT ciuenymwomiee: «lIpu cOOTBETCTBMM MUPOBOTO
COTJIAIIICHUS] TIPEIBIBISIEMBIM K HEMY TPEOOBaHUSAM apOUTPaKHBIA CyJ 00si3aH YTBEPIUTh
ero. IlpencraBnsiercs, B CUIIy U3JI0KEHHOTO BBIIIE, TOJIBKO IMOCIE YTBEPKACHUS MHUPOBOTO
COTJIAIIICHUSI ApOUTPAXKHBIM CYJIOM MOKHO TOBOPUTH O 3aKJIIOYEHHWH M CYIECTBOBAHUU
Cyle0HOro MHpOBOTo cornamenus»>. U manee aBrop mo0Gasisier: «OTCyTCTBHE JTHOGOTO M3
YKa3aHHBIX B TEKCT€ MOMEHTOB JIMIIAET MUPOBOE COIJIALIIEHUE CTaTyca CyJeOHOr0, MO3BOJISIS
KBaIM(HUIMPOBATh €r0 JIMIIL KaK JOrOBOP MaTEpHAIILHOTO IIpaBa»”.

A.I'.  KapametoB, KOMMEHTHUPYsSI TpakJIaHCKO-TIpABOBbIE HOPMBI O  CJIEJKax,
BBICKA3bIBACT CJEAYIOUIYI0 MbICHb: «Eciam e IomycTUTh, YTO MHUPOBOE COTIJallleHue,
MOJIMMCAaHHOE CTOPOHAMHU CyAeOHOTo cropa, 0 YTBEP)KIEHHUS CYAOM XOTS M HE BCTYIaeT B
NOJIHYI0 CWJIYy M HE T[OpOXKJAaeT COOTBETCTBYIOIIMX TIPa)XJIaHCKO-TIPABOBBIX U
IPOLECCYaNbHBIX MPABOBBIX MOCIEACTBHUIl, HO BCE K€ CBA3BIBAET CTOPOHBI TAaKUM 00pa3oM,
YTO HY OJIHA U3 HUX HE MOKET BOCIPEIISITCTBOBATh YTBEPKIACHUIO TAKOTO COTJIAIIEHUS CYJ0M
(WM KaKk MUHUMYM CTOPOHBI NMPUHUMAIOT Ha ceOs 00sA3aTeNbCTBAa 3TOrO HE JENAaTh), MBI
BUJIUM IIPEABAPUTEIBHOE MIPABOBOE, CBA3ZBIBAIOIIECE JIEHCTBUE €II€ HE YTBEPKACHHOIO CYJOM
corjamieHus. B TakoMm ciydae OTKpBIBAe€TCs NPOCTOP Ui MPHU3HAHUS HEYTBEP>KICHHOIO
MHUPOBOTO COIJIAlIEHUsI 0cO00 OpraHu3allMOHHOM CIENKOM, KoTopas MpeoOpa3yercs B
MOJTHOIIEHHOE MHPOBOE COTJIAIIEHHE CO BCeM OYKETOM XapaKTepHBIX MJIsi HEro MpaBOBBIX
TIOCIIEICTBUM TIOCIIE YTBEPKACHHS CYTOM».

Wrak, moctaBuM camblii OOIIMI BOMPOC: MOKHO JIM B MPUHIHUIE JOMYCTUTh, YTOOBI
HEYTBEPKICHHOE MHUPOBOE COIVIAIICHHE IMOPOXKAAIO BO3HUKHOBEHHE HEKHUX MaTepHaIbHO-
MIPaBOBBIX MOCIJIEICTBUIL?

! Cwm., manpumep, I'pock JI. MupoBoe cornamenie B HCIOTHATENHHOM HPOM3BOACTBE: CHOPHAS CHTYAIIHS.
Poccuiickas roctuius.-2002.- Ne5 // CIIC «Koncynprantl Imrocy; laBeiaenko J[.JI. MupoBoe cornamieHrne Kak
CPEACTBO BHECYAEOHOrO YpPEryJlupoBaHMsS YacTHOIPABOBBIX CIOPOB (10 mpaBy Poccuum M HEKOTOPBIX
3apyOexHbIX cTpaH): Juc. ... kana. opul. Hayk. M., 2004. C. 174; Poxkoa M.A., EnmuceeB H.I'., CkBop1oB
0O.10. [loroBopHOe mpaBo: cOrJamIeHus] O MOJACYAHOCTH, MEKAYHAPOAHOH MOACYAHOCTH, MPUMHPUTEIBHOM
mporeaype, apoutpakHoe (Tpereiickoe) m MupoBoe cornameHus / Ilog obm. pen. M.A. PoxkoBoil. M.:
Cratyrt, 2008 // CIIC «Koncynsrantllmtocy.

2 Onobpena pemienrneM KomuTera MO rpaskJIaHCKOMY, YTOJNOBHOMY, apOMTPakKHOMY M HpPOLECCYalbHOMY
3akoHozAaTensCcTBY I'ocynapcrsennoit lymbr @enepansaoro Cobpanns Poccuiickoit @enepanun ot 8 nexadps
2014 1. Ne 124(1).

® Mowucees C.B. [IpuHIUI JUCTIO3UTHBHOCTH apOUTPaXKHOro mporecca: Jluc. ... Kan. 1opua. Hayk. M., 2001.
-C. 126.
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I'maBHBIN, Kak HaM MpPEACTABISETCS, apryMEHT IPOTUB COCTOUT B TOM, YTO CaMO
MaTepHaIbHO-TIPABOBOE COACPKAHUE MHUPOBOTO COIVIAIIEHUS HMIUIMLUATHO CBSI3aHO C
3aBeplieHueM cyaeOHoro cropa. MHaue roBopsi, CTOPOHBI COBEPIIAIOT CHEIKY, KOTOpas
HaXOJUTCSl BHYTPH MUPOBOTO COIJIALIEHUS, UCKIIOYUTENIBHO JUIIb TOTOMY, YTO KaKIas U3
HUX B KauecTBe Onmxalied mNpaBOBOM €M pPacCMAaTPUBAET OKOHUYAHHME KOHKPETHOM
CylleOHOM mpoueaypsl (3aMETHM: TaKO€ OKOHYAHHME, KOTOPOE BIJIEYET HEBO3MOXKHOCTD
MOBTOPHOTO TpPEABABICHUS TOXKIECTBEHHOro wucka). M ecam orbpocutrh 3Ty 1enp u
MIPEAIOJIOKHUTh, YTO MaTepUaIbHO-NPAaBOBOM 3((EKT BOZHUKAET HE3aBUCUMO, aBTOHOMHO OT
Hee, TO ATO, KOHEYHO, UCKA3UT CO/CpKaHUE CaMOM JOTrOBOPEHHOCTH.

Ho 3pmecp Torma MOXHO BO3pa3uTh: a IIOYEMY, COOCTBEHHO, HE JIOMYCTUTh
BApUATUBHOCTH NMpPaBOBbIX ciieHapueB? [lomaraem, MOXXHO OOCY’XIaTh BE€ MPUHLMIIHAIBLHO
pasHble KOHCTPYKIMH, KOTOpble MOTIJIM Obl MCIOJIB30BATh CIOPSAIINE CTOPOHBI, 3aKI0vast
MHPOBOE COTJIallleHHE:

- TiepBasi MPEIOoJIaraeT, YTo 3aBEPILICHUE CIIOpa SBISETCS JUIsl CTOPOH CYIIECTBEHHBIM
yCJI0BHUEM, 0€3 KOTOPOTO HE OBIJI0 ObI 3aKJIF0YEHO MHUPOBOE COTJIAIICHHUE,

- BTOpAsi, HAIIPOTUB, UCXOAUT U3 OOPaTHOIO — CTOPOHBI «IIPEMAPUPOBATINY» CIIOPHOE
MaTepHalbHOE MPABOOTHOILIEHHWE, [JOMOJHUB TaKyl JIOTOBOPEHHOCTh YCIOBHUEM O
MpeKpalleHud CcyAeOHOTO CIopa, OJHAKO CcaMO IMpeKpalleHue CcyAeOHON Mpolexypbl
SBJISIIOCH /ISl CTOPOH CBO€0OPA3HBIM «JJOBECKOMY, HEKUM (PaKyJIbTaTUBHBIM YCIIOBUEM.

[lonaTHO, YTO BTOpas KOHCTPYKIMS BpSAJ JH MOXET HMETh IIHPOKOE
pacnpocTpaHeHue (Bce K€ MMEHHO pa3peuieHue KOH(IMKTHOW CyJIeOHOM CcHUTyalud B
MOJIABJISIONIEM OOJIBIIMHCTBE CIydyaeB IOJATAJIKMBAET CHOPSIINE CTOPOHBI K IOMCKY
komnpomucca). Ho MOXHO JM MO KakMM-TO NPUHLHUIUAIBHBIM COOOPaKEHUSIM COBCEM
UCKJIFOUUTh TaKyO KOHCTPYKIIHIO?

[Tonpobyem pazoOpatbest Gosnee AeranbHO. HauHeM ¢ TOro, 4ro HUYTO HE MeIIaeT
CTOPOHAM 3aKJIIOYUTh OOBIYHOE COIVIAllIEHHWEe, KOTOpOEe TaK WM HHaye OyAeT KacaTbCs
CIIOPHOTO MpaBOOTHOIIEHHs. Hampumep, CTOpPOHBI yXe Mociieé BO3HUKHOBEHHUS CYJIEOHOIO
CIIOpa MOTYT HCIIOJB30BaTh AOBOJBHO IMPOCTON MPABOBOM MHCTPYMEHT — JOMOJHUTEIBHOE
COTJIallleHue K JIOTOBOPY, KOTOPHIM OyayT HM3MEHEHbl CpPOKM HCIIOJIHEHUS JEHEKHOTO
oOsi3arenbcTBa. Kak Takoe corjaiieHue TOBIMAET Ha PACCMOTPEHHE Jefla IO HCKY,
BBITEKAIOUIEMY U3 JIEHE)KHOTO 00s3aTesibeTBa? OTBET OYEBHUACH: CYH JOJDKEH OMPEIENIUTD,
Kakoe 0053aTeNbCTBO CBSI3bIBAET CTOPOHBI MMEHHO Ha MOMEHT DPa3pelleHusi Cropa, U ecliu
OyZeT yCTaHOBJICHO, YTO BCIEACTBUE JOCTUTHYTOM JTOTOBOPEHHOCTH 00S3aTENIbCTBO Je-I0pe
CYILIECTBYET, HO YTPATHIIO 3pPEJIOCTh, TO B YJIOBJIETBOPEHUH MCKA JOKHO OBITh OTKa3aHO.

3aueM e TOrjJa CTOPOHBI MPUOETAIOT K HCIOIb30BAHUIO KOHCTPYKIIMHM HMEHHO
MUpOBOro cornameHus? J[ias yero BooOlle HyXeH Kakou-Tubo MpoIeccyanbHO-IPAaBOBOM
WHCTPYMEHTAapUi, €CIM HCTEll W OTBETYMK, MO CYTH, IJIaBHOM IEJIbI0 BUIAT HMEHHO
M3MEHeHHe (IIpeKpalleHre) CIOPHOTo MPABOOTHOIICHUS? 3/1ECh MBI BBIJCIUIN Obl HECKOJIBKO
MIPUYMH.

Bo-niepBbIx, BOBMOXHBI CiIydad, KOTJIJa CTOPOHBI HE YBEPEHBI B TOM, YTO CYyJl YTBEPJIUT
MIPEIJIOKEHHOE MU MHUPOBOE COIJIAILIEHHE, OJHAKO cama JOCTUTHYTasl JOIrOBOPEHHOCTh MX
MPUHIUIIKAIIBHO ycTpauBaeTr. Hanmpumep, ucren U OTBETYMK, HOBUPYS CIIOPHOE JIEHEKHOE
00513aTENIbCTBO, COBEPIIAIOT CHEJNKY B OTHOIIEHHH HUMYIIECTBA, KOTOPOE NPUHAIICKUT
WHOMY CcyObekTy. JlelcTByrolee pOCCHIiCKOe TMpoIlecCyalbHOE 3aKOHOJATEIhCTBO HE
MO3BOJISET CyAy YTBEPAMTH Takoe MHpoBoe coramenuel. Ho ¢ Touku 3peHus
UMBWIMCTUYECKOTO MHCTPYMEHTApUsl MPENATCTBUN HET — JaXkKe €CJIM JOKHHUK (OTBETYUK)
B3sUT Ha ce0si 00s3aTeNbCTBO TEpenaTh WHIMBHyaIbHO-ONPEACIEHHYIO BElllb, KOTOpas Ha
MOMEHT COBEpIICHHS CJICJIKH HE SBIISETCS €ro COOCTBEHHOCTHIO, 3TO HE IMOPOYHUT Camy

1 Cm. 4. 6 c1. 141 AIIK PO, 4. 2 c1. 39 T'TIK PO.



CHENKY (AJI1 HATJIIIHOCTU MPEICTaBUM MaKCUMAIbHO PEATUCTHUHYIO CUTYAIUIO — JIOJDKHUK,
SIBJISTIOLLIAMCST MATEPUHCKON KOMITAaHHUEH, T0OPOCOBECTHO MOJIaraeT, YyTo IS Mepeaadd Belln
KPEJIUTOPY CMOXKET BBIKYIUTh €€ Yy COOCTBEHHHKA, KOTOPBIM BBICTYMAET MO OTHOIIEHUIO K
JOJKHUKY KOMIIaHUEH JouepHel).

N dro xe pemarb B 3TOM CUTyallUd HCTIy M OTBETUYMKY? MOXKHO, KOHEYHO,
OTPAaHUYMUTHCS KIACCUYECKOW HOBAalMEW, MPEACTAaBUTh CYAY AOKa3aTEIbCTBA COBEPLICHUS
TaKOW CICJIKH W OXXKHJAaTh BBIHECEHUS CyJEOHOTrO pEIIeHHs 00 OTKa3e B YJIOBIECTBOPEHUU
JEeHEXKHOTO TpeOboBaHus. Ho 3To 3aBeIOMO HEBBITOIHBIN clieHapuit ams uctia. Eciou on xoTs
Obl TUIOTETUYECKH JIOMYCKAaeT BO3MOXKHOCTH YTBEPXKACHHUS MHPOBOTO COTJIAIICHUS, TO
COBEpPIICHHO HEpPa3yMHO IpeHeOperatb TaKuM MpOolecCyadbHbIM HHCTPYMEHTOM. 371€Ch U
MPEUMYIIECTBO B YacTH OTHAJCHUS HEOOXOAMUMOCTH TMPEIbSIBIATh HOBBIM WCK, €CIHU
WHIMBUIyaJIbHO-ONpE/eICHHAasT BEellb He OyJeT mepedaHa (BCTYIHUBILEE B 3aKOHHYIO CHITY
ompeniesieHue 00 YTBEPXKICHUM MHUPOBOTO COTJAIICHUS TMO3BOJISIET Cpa3dy OOpaTUThCS K
MepaM TMPUHYAUTEIHHOTO HWCIIOIHEHUs), a KPOME TOTO, B MHPOBOM COTJIAIIEHUH MOKHO
cpa3y ke pa3pelnTh B3aUMOYCTPAUBAIOIINM 00pa30oM U BOIPOC O CYJAEOHBIX pacxodax (Tpu
OTKa3€ B YJOBJICTBOPEHHUH MCKA O B3BICKAHHUH 10 JICHS)KHOMY TPEOOBAHHUIO UCTEI] CTAHOBUTCS
MPOWTpaBIICH CTOPOHOW U TOTOMY OyneT o00si3aH BO3MECTUTh CYICOHBIC PacXOJIbI
MPOIIECCYyaIbHOMY OTIIIOHEHTY ).

Bo-BTOpBIX, CTOPOHBI MOTYT MCKPEHHE MOJIaraTh, 4TO CyJ YTBEPIAUT MPEII0KEHHOE
MMH MHPOBOE COIJIANICHWE, HO CcaMoO o00s3aTeIbCTBO, BBHITEKAIOIIEE W3 JOCTUTHYTOU
JIOTOBOPEHHOCTH, JOJKHO HA4YaTh UCTIOJHATHCS HEMEJICHHO (UM, BO BCSIKOM cllydae, paHee
TOTO, KaK BONPOC O JICTUTUMAIIMM MHPOBOTO COTJalleHus OyaeT paccMoTpeH cynom). K
npuMepy, CHEIKa, COCTABJSAIONIAs COJEPKAHUE MHUPOBOIO  COIJIAIIEHUS, KacaeTcs
MIPOU3BOJICTBA C HEMPEPBIBHBIM IUKJIOM. O0€ CTOpPOHBI 3aMHTEPECOBAHBI B TOM, YTOOBI €€
WCIIOJTHEHUE HayaJoCh MMEHHO B COTJIacOBaHHbIE cpoku. Ho ouepenHoe cynebHoe 3acenanue
COCTOUTCS, JOMYCTUM, d4epe3 Mecsall. B 3Toil curyanum WHTEpec OO0EuX CTOPOH BIIOJTHE
MOHSATEH — TJIABHOM IEJIbI0 JIJI1 HUX BBICTYyHAaeT KOHCTPYHUPOBAHUE HOBOTO 00s3aTeNbCTBA U
ero (akTHyeckoe UCIIOJHEHHE, a TMPEeKpalleHne CyJaeOHOro cropa, HaIlpoTHB,
(dakynpTaTHBHO. bosee Toro, gaxke eciiu CyJ 1Mo KaKuM-Iu00 MPUYUHAM, O KOTOPBIX CTOPOHBI
JaXe W He TMpearnosaraid, OTKaXKeTCs YTBEpPKIaTb MHPOBOE COIVIAIIEHUE, IEHHOCTh
JOCTUTHYTON JOTOBOPEHHOCTH HEM3MEPUMO BBIIIE BO3MOXHBIX CYJICOHBIX pPacxojoB, a
MOTOMY TIPEXKAEC BCETO MCTEIl CO3HATEIBHO JOMYCKAET PUCK HEYTBEPKACHUSA U BBITCKAIOIIUE
W3 3TOT'O ITOCJIC/ICTBHSI.

B-TpeThux, cojaepkaHue IOCTUTHYTOM B MHUPOBOM COIVIAIIEHUHM JOTOBOPEHHOCTH
MOXET HOCHUTH TIpPeoOpa30oBaTENbHBIA WM KOHCTATUPYIONIUN XapakTep, KOTOPBIA He
MpeArnojiaracT MOCIEAYIONEero A0OpPOBOJBHOTO WM NPHHYJIWTEIBHOTO  HCIIOJTHCHUS.
Hanpumep, npeabsBiieH UCK O paCTOP>KEHUH JIOTOBOPA, @ CTOPOHBI B UTOI'€ JIOTOBOPHUIIUCH B
MHPOBOM COIJIAIIIEHUH O PACTOPKEHUHU JOTOBOpa C OMNPEACIICHHON KajeHaapHoW natel. M
OIAThL JK€ KakK JUIi MCTIIA, TaKk M JUII OTBETUYMKA Ba)kKHEe, 4YTOOBI CBS3BLIBAIOIIEE HX
MPaBOOTHOIIICHUE MPEKPATUIIOCh B CTPOr0 OMNPEACIICHHbIH MOMEHT (a HE C MOMEHTa
BCTYIUICHHS B 3aKOHHYIO CHIIy CYA€OHOTO peleHusi o pactopxkenun’). Jla, aydire eciu 5To
OyJeT 3aUKCUPOBAHO B YTBEPKJICHHOM CYJIOM MHPOBOM COTJIAIIEHWH, HO JaXKe €CIIH TI0
KaKMM-TO TMPUYMHAM HTOr0 HE MNPOU3OMAET, TO JOCTUTHYTas JOTOBOPEHHOCTH JIOJIKHA
coxpaHuTbcs. M B 3TOH cHTyalluM HCTEIl CHOBA T'OTOB B35Th Ha ce0s BO3MOJKHBIE PHUCKHU
MPOJIOJKEHHS CYIEOHOTO pa30upaTensCTBa.

Wrak, ecm UMEIOTCSI pa3yMHBIE JIOBOBI K TOMY, YTOOBI JJOITYCTUTh 3aKIIFOUEHUE TaKUX
MHUPOBBIX COTJIAIIEHUH, B KOTOPBIX TPAXKIAHCKO-TIPAaBOBONH A(P(HEKT CHETKM BO3HHKACT

1Cwm. 4. 3 ct. 453 TK PO.



HE3aBUCHUMO OT YTBEPXKJEHHUS CaMOI0 MHPOBOTO COIVIAIEHUS CYAOM, TO Jajee CIEeNyeT
0o0paTUTHCS K BOIIPOCaM Cyry0o IOpHINKO-TEXHUYECKUM:

- Kak, COOCTBEHHO, OTIPAHMYUTH «KJIACCHYECKHE» MHPOBbIE COrjamieHus (Te, B
KOTOPBIX 3aBEPUICHUE CIIOPA ABJISETCA AJI CTOPOH CYIIECTBEHHBIM yCIIOBHEM, 0€3 KOTOPOTO
He ObUIO OBl 3aKJIIOYEHO MHUPOBOE COIVIAIIEHWE) OT MHUPOBBIX COTJAIIEHUH, B KOTOPBIX
COCTaBIIAIOIIAs UX COJIEP/KAHUE CAENIKAa aBTOHOMHA OT CyJIeOHOM JeruTuManuu?

- UMEeT JIM KaKoe-TO IPAaBOBOE 3HAYEHUE OCHOBAHME, IMOCIY)KUBIIEE MPUUYUHON
BBIHECEHUS OlpeseNieHus 00 OoTKa3ze B YTBEPKICHUM MHUpOBOro coriameHuss? Ecnu ga, To
Kakol TpaBoBOM 3(PPEeKT [TOMKHO OKa3blBaTh CyAeOHOE OIpeAesieHue Ha CHEJKY,
COCTaBJISIIOILYIO COAEPKAHNE MUPOBOT'O COTJIAIICHUS?

OTBeT Ha NEpBBIM BONPOC KpalHE BAaXXEH B NPAKTUYECKOM IulaHe. PaHee Mbl yxke
OTMETUJIM, YTO CHUTyallMs, KOIJa CJeJKa, COCTaBJsAoNIas COJIepKaHue MHUPOBOTO
COTJIAllIEHUs, IO BOJIE CIHOPSAIIMX CTOPOH CTaHOBUTCA HHIUGGdepeHTHAa K CcyaeOHOM
JETUTUMALIUHY, B O0IIEH Macce 3aKII04aeMbIX MUPOBBIX COTJIAIIEHHUH J0KHA OBITH IOBOJIHHO
peaka. Kpome Toro, aBTOHOMHOE CyIlI€CTBOBaHUE 00s3aTEIbCTBA — BOMPEKH TOMY, YTO OHO
«TOMENIEHO» BHYTPb JOKYMEHTa, IOMMEHOBAHHOTO KaK MUPOBOE COTJIAIIEHHE, — HE JTOJIKHO
CTAHOBUTHCS HEOKUJAHHBIM CIOPIPU3OM JUISl CaMUX MPOLECCYyalIbHBIX OIIMOHEHTOB.
[TosTomy misi kBanuuUKaUU aBTOHOMHOCTH CHEIKM HEOOXOIUM JOCTaTOYHO MPOCTOH U
MOHATHBIA ~WHCTPYMEHTAPHUH, KOTOPBIA HWCKIIOYan OBl HESCHOCTH B  TOJKOBaHHUH
COOTBETCTBYIOLIETO JOTOBOPHOTO YCJIOBHsS. MBI mojaraeM, 4To TaKOBBIM CIIEyeT CUUTATh
MpsIMOE YKa3aHWE B TEKCT€ MHUPOBOIO COTJIAIIEHHUS Ha TO, YTO TMpaBa U OOS3aHHOCTH,
COCTaBJIAIOIINME COJEpKAHHME COIIALICHMs, BO3ZHUKAIOT HE3aBUCHUMO OT YTBEP)KICHUS
MHUPOBOro corjameHusi cygoM. COOTBETCTBEHHO OTCYTCTBHE TAaKOrO YKa3aHUs JOJKHO
MHTEPIPETUPOBATECS KaK HCIOJb30BAHME CTOPOHAMM KOHCTPYKLHU «KJIACCHUYECKOT0»
MHPOBOTO COTJIaIlIEHUsI.

Teneps oOpaTuMcst KO BTOPOMY BOIPOCY. 371€Chb BO3HUKAET JIOCTaTOYHO HEOOBIYHAs
IpaBoBasi CUTyalusi: HEOOXOAUMO PA3PELIMTH BOMPOC O ACHCTBUTEIBHOCTH BO3HUKIIETO U3
MHPOBOTO COTJIALIEHUsI 00s3aTelabCTBA B YCIOBHSX, KOTAA CyJ YXKe Jajl OTPULATENbHYIO
OLIEHKY C HO3ULMN JeMCTBYIOLIETO IpoIecCyallbHOTO 3aKOHOJaTEbCTBA,
IpeayCMaTPUBAIOLIETO CIIEHUAIBHYIO IPOLETypy YTBEPKACHUS MUPOBOTO COTJIAIlIEHUS.

Poccuiickoe 3aKOHOAATENbCTBO YCTaHABIMBACT JBA OCHOBaHUS JUId OTKa3a B
YTBEpXKJIEHUM MHPOBOrO corjameHus. Bo-mepBelx, cyJq He YTBEpKIaeT MHUPOBOE
COIJIAIIeHHE, €CJIM OHO HapylIaeT MpaBa U 3aKOHHBIE MHTEPECHI JPYIHX JIUL, U, BO-BTOPBIX,
€CIIM OHO MPOTUBOPEYMT 3aKOHY™ .,

Bbimie Mbl  yXe TNpuBeIM INpUMEp C HHAWBHUIYaJbHO-ONpPEAEICHHON BeIIblo,
HaxXo/AIIeiicsl HA MOMEHT YTBEp KJIEHUSI MUPOBOT'O COIVIAIIEHUS B COOCTBEHHOCTH TPETHETO
muna. OJTHAKO MOXHO JIM C(OPMYIHPOBAaTh HEKHE OOIIKE MOAX0/bl, KOTOPbIE OBl BBICTYIIHIIN
OCHOBOW JJIsl IOPUAWYECKH MPABWIBHOW KBaTM(HUKALMU JOTOBOPEHHOCTH, TaK WM HHAYe
3aTparuBarolieil mpaBa WM OO0S3aHHOCTH CYOBEKTa, KOTOPBIA HE SIBISETCS CTOPOHOW B
CHEJIKE, COCTABJISIIOIIEN COAEpKaHUE HEYTBEPKICHHOIO MHMPOBOro corjiamieHua? B camom
OJM3KOM PACCMOTPEHHM 3ajada KaKeTCs MPEelesIbHO MPOCTOM — TpakIaHCKO-TIPaBOBOM
3¢ eKT AOIKEH BO3HMKATh JUIS BCEX CJHENIOK, KOTOPbIE C TOYKM 3PEHHUS ACHCTBYIOIIETO
rpakJIaHCKOT0 3aKOHOJATEIbCTBA HE SBISIOTCS MOPOYHBIMU. MIHaue roBopsi, «TeCTUPOBAHUE)
CEIIKH, KOTOPOE MPOBOAMUTCS CYAOM IIPH YTBEPKIEHUU MUPOBOIO COTJIALIEHMS, YUYUTHIBACT
cneuuuky cyaeOHON mpoueaypsl (Hampumep, HCIOTHUMOCTh CyNeOHOTO akTa, ero
00111€0053aT€ILHOCTE), B TO BpeMsl Kak K «OOBIYHON» CleiKe TpeOOBaHMUS MEHEE CTPOTH, a
MOTOMY TOCIEAHAS JOJDKHA MOPOXKJIATh MO3UTHUBHBIN MaTepHalbHO-TIPABOBOM 3(PdekT 6e3

1 Yacts 6 cr. 141 AIIK PO, u. 2 ct. 39 T'TIK P®.



OTJISIIKM Ha creuuuyecKkue OCHOBAaHMS, MNPSMO HE IMOMMEHOBAaHHBIE B T'PaKIaHCKOM
3aKOHOJIaTEIbCTBE.

Onnako Tako#l (B 1[€JIOM BEpHBIN, Ha HAII B3IJISI) MOJIXOJ HYXKJAeTCS B HEKOTOPOM
yTouHeHUH. Jlaneko He Bcerja MUPOBOE COTJIANICHHE OTPAHWYUBACTCS JIHIIb KIACCUYECKOU
TPaKIaHCKO-TPaBOBOM cuenkoi. [Ipeanonoxum, TOMUMO CACIKH B HEM COACPIKUTCSA TAKKE
KOHCTAaTalMsl KaKoro-iubo MmaTepuaibHO-NPaBOBOrO (¢akra (MPUHAIJIEKHOCTh BEIIM Ha
MpaBe COOCTBEHHOCTH UCTILY WM OTBETUUKY, 3aKIIFOYEHHOCTh KOHKPETHOTO JOTOBOpA H T.I1.).
DTO yCIOBHE BXOAUT B OOIIYI0 JOTOBOPEHHOCTh, 0€3 HEro CTOPOHBI HE MOMAMUCAINA OBl
MUpOBOE corjamieHue. Eciu cyJ OTKa3blBaeT B YTBEPKIACHUH MHPOBOTO COTJIAIICHUS
MMEHHO B CBSI3M C TE€M, YTO KOHCTaTallus MaTepUaIbHO-TIPAaBOBOTO (DakTa 3aTparmBaeT
CyOBEKTUBHOE TIPABO MHOTO CYOBEKTa, TO BCTAET BOMPOC: a KakoBa cyanbba caenku? Ee Beapb
Cyl ToJ COMHEHHE He cTaBHT. [lomaraem, 4To mpu OTBETE Ha ITOT BOMPOC HEOOXOIAUMO
YUYUTBIBaTh clenytomiee. Jla, CTOpOHBI MpSIMO MPEIyCMOTPENH, YTO CHETKAa TOBJICYET
BO3HUKHOBEHHE 0053aTEJIbCTBA HE3aBHUCHUMO OT €€ yTBepxkaeHus cyaoMm. Ho nedexTHOCTh
3a()UKCUPOBAHHOTO B MHUPOBOM COTJIAIIICHUU MPHU3HAHUS KOJEOJIEeT OOIIYI0 TOTOBOPEHHOCTD.
N3bsatue (MM KOPPEKTUPOBKA) JIFOOOTO YCJIOBHUS U3 OOIIEH JOTOBOPEHHOCTH, TO CYTH,
03HA4YaeT UTHOPUPOBAHKE JOCTUTHYTOTO KOMIIPOMHUCCA, YIIIEMJIEHHE HHTEpeca TOH CTOPOHHI,
K BBITOJIE KOTOPOM ObUIO crenaHo mpuszHaHue. [lo 3Toil mpuymMHE ISl 3TOTO CHEIHaTbHOTO
cilyyasi He00XOJMMO UCXOJUTh U3 TOTO, YTO CHACJIKA, COCTABJISIONIAs COJIEP)KaHUE MHUPOBOTO
COTJIAIICHUS, HE TIOPO/IUJIa TO3UTUBHBIN MaTEepUaATbHO-TIPABOBOM d(PGeKT.

Eme Gonee ClOXKHBIMU BUIATCA CIydad, KOTJa B MUPOBBIX COTJIAIICHUSIX HAPAIY C
IpaXXIaHCKO-TIPABOBOI CAETKOM ColepiKaTcs yCJIOBUS, 00SI3bIBAIOIINE KaKyl0-THOO CTOPOHY
COBEPIIUTH MpoLecCyalibHbIE AeHCTBUS (JINOO BO3/AEPKATHCS OT HUX). 37€Ch Mbl HE CTaBUM
3aauy OOCYIUTh AETAIbHO, KaKHe W3 MPOLECCYalbHbIX JACUCTBUM MOTYT OBITH IPEIMETOM
MHUPOBOTO COIJIAlIEHHUs, a Kakhe HeT. OAHako XK€ OYEeBUIHO, YTO BIIOJHE JOIYCTHUMBI
CUTyallud, KOTJa CTOPOHBI COTIJacoBaJidi HEOOXOAMMOCTh COBEpUICHHS KaKoro-in0o
IPOLECCYaIbHOTO JEWUCTBUS, a CyJA, paccMmaTpuBasi BOHNpOC 00 YTBEPKIACHHUH MHUPOBOTO
COrJIallleHUsl, OTKa3aJl HMMEHHO B CBA3M C HEIONYCTUMOCTBIO YacCTHOIPABOBOM
JOTOBOPEHHOCTH B OTHOILIEHMHM TAaKOro IpoueccyaibHoro aeicrsusa. C OJHOM CTOPOHBI,
nporeccyanbHoe JeicTBue (Oe3eiicTBUE) He SIBISETCS OOBEKTOM TPaKAAHCKUX TMpaB U
BpoJie ObI HE JOJKHO OKa3bIBaTh BIUSHUS HA UMYIIIECTBEHHYIO c(hepy YacTHBIX CyObeKTOB. C
IpyTrol ke, Jaxe eciu 3TO a0COJIIOTHO HHMKAaK HE CBSI3aHO C HMMYIIECTBEHHOH cdepoii
(HammpuMep, 00s3aTENILCTBO HE TMO/aBaTh ANEIUIAIUOHHYIO )Kalo0y MO APYyromMy cyaeGHOMY
JIeNy), BCE PaBHO KaK MUHHUMYM JUIsl OJJHOM M3 CTOPOH OHO MMEET CYLIECTBEHHOE 3HAYECHUE.
[TosToMy naxe ecnu cyj OTKa3zajl B YTBEPKACHUM MHUPOBOIO COTJIAIIEHMS, COCIIABIIMCh, K
mpUMepy, Ha HHUYTOXKHOCTh OTKa3za OT CyAeOHOro oO0XalloBaHWs, BCE PaBHO CIEIYyeT
HCXOJUTh W3 TOrO, YTO UTOrOBas JOTOBOPEHHOCTh OKa3ajach MCKakeHa. B 3Toil cuTyanuu
MIPU3HABATh 3a CHEJIKOM, COCTABJISIOIIECH COAEpXKAaHWE MUPOBOTO COIJIAIICHUS, MO3UTUBHBII
MaTepHabHO-TIPaBOBOM AP (HEKT Toxke ObLTO ObI KATETOPUUECKU HEBEPHO.

Hakonern, oOpatuMcs K ciy4asiM, KOTJa CyJ OTKazal B YTBEPKIEHUU MHPOBOTO
COrJIallIEeHUs] UMEHHO B CBSI3U C NOpOKamMu camou caenku. CuTyanusi ¢ HUYTOKHOCTBHIO
CHENKU BBITTISIUT Bpoe Obl TpelenbHO SCHOW — Takas KBajdu(pUKAUig B TPHUHIIUIC
UCKITIOYAET BO3MOXKHOCTh aBTOHOMHOTO IPABOBOTO «OBITHS» clenku (ObU10 ObI BechbMa
HEJIOTUYHO, €ClIi O CTOPOHBI MOTJIM OOXOIUTh UMIIEPATUBHBIE HOPMBI, YCTaHABIMBAIOIIUC
OCHOBAHHUSI HHUYTOXHOCTH CHEJIOK, TOCPEACTBOM OTOBOPKM O JEHCTBUM MHPOBOIO
COINIALIEHHS] HE3aBMCHMMO OT €ro yTBepxkaeHus cynoml). Ho MoxHO nu  cuenaTsb

! Bnpouem, BumuMo, 37ech TpeOyercss Gonee OOCTOSTENBHBIA AHANTM3 C Y4ETOM HEKOTOPHIX HOPM
CPAKJIAHCKOTO 3aKOHOJATENbCTBA, TAK WM HHAYe, MO CYTH, JOMYCKAIONMIMX KOHBAJIUAALMIO HUYTOXHOU
CENKHU (MMEIOTCS B BUIY MONOKeHUs 1. 5 ct. 166 m . 2 cr. 431.1 'K P®D).



AQHAJIOTMYHBIA BBIBOJl, €CIIM TE€ OCHOBaHHUS, KOTOPBHIC YyKa3aHbBl B OTKa3HOM CYJIEOHOM
OTIPENIEICHNH, C TOYKH 3PEHHS TPaXTAHCKOTO 3aKOHOAATEIhCTBA CBHUICTEIHCTBYIOT HE O
HUYTOXKHOCTH, a JIUIIL 00 ocriopuMocTu craenku? Mmeer au kakoe-mubo 3Ha4YeHue 371eCh TO,
M0 Ybel MHUIIMATHBE CYJ BBISBHII TIOPOKHU CIENKU? MOTYT JIM K TaKOH CHIEIKE MPUMEHSTHCS
MeXxaHu3Mbl KoHBanmuanuu? ClieqyeT JIM yYUTHIBaTh yXe (PaKTUYECKH MPOU3BEICHHOE (10
cyneOHoil mpoBepku) wucnoidHeHue? Kakyo poap urpaer A00pOCOBECTHOCTH JIHOO
HeT0OpocoBeCTHOCTH cTOpoH? Tlonaraem, rccienoBanne MPoOOIEMaTHKH OCITIOPUMBIX CIIEIOK,
COCTaBJISIIOIINX COJACP)KaHUE HEYTBEP)KACHHOTO MHPOBOTO COTJIANICHHS, JOJDKHO CTaTh
MPEIMETOM OTICIBHONW HAy4YHOH pabOTBl — 37eCh BPs JIM OBLIO ObI MPABHIBHBIM CIIEIIOC
MIEPEHECEHHE MOIX0/Ia, B OOIIEM H LEJIOM MPUEMIIEMOTO TSI HUYTOXXHBIX CHETIOK.
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The procedure for settling individual labor disputes out of court through the use
of mediation procedures

Abstract: The article discusses the merits of the mediative way of resolving labor disputes: the
search for a compromise, the minimization of reputational costs, relatively small material
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costs.
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CrocoObl peryaupoBaHUsl YEIOBEUECKHMX OTHOIICHWM MOCTOSHHO MEHSUIUCh B XOJ€
ABOJIIOIIMM YE€JIOBEUECTBA U Pa3BUTHUS KyJbTypbl. B mepBoObBITHOM 0011eCTBE KOH(MIUKTHI
pelainch ¢ MOMOIIBIO (PU3MUECKON CHUIIBI, MPU PabOBIAETbUeCKOM M (PEOIaTbHOM CTPOE
NP MOMOIIM CHJIbl HACIEIyeMOW BJIACTH, a B KANUTAIMCTUYECKOM IO CPEACTBAM CHJIbI
BJIaCTU UMYIIUX. VI3MEHEHHE TMOJUTUYECKON U IKOHOMHUYECKONM OOCTAaHOBKH, a TaKkKe
MOBBIIIIEHUE KYJIbTYPhl CIIOCOOHO TMOMEHSATH MEHTAJIUTET YEJIOBEKa, U paHee MPUMEHSIEMBI
CpeACTBa 3allUThl CBOMX MHTEPECOB CTAHOBATCS HenpuemieMbiMH. (CleaoBaTelbHO,
MOSIBIIAFOTCS. ~ HOBBIE  METOABl W CIOCOOBI  PEryJIUpOBaHUS  KOH(JIUKTOB  TPHU
B3aMMOOTHOIIICHUSIX JIIOACH, Takhe Kak pa3pelieHHe Ccropa MO CPEeACTBaM CyJIeOHOTo
JIEIONIPOU3BO/ICTBA, TEPETOBOPOB M MeAuaruu. JlaHHble CrOCOOBI TO3BOJISIOT YUYUTHIBATh
WHTEPECHI KaKOU CTOPOHBI.

[Ipumupenre Kkak OJMH UX CcMNOCOOOB pa3pelieHrus KOH(DIUKTOB U CIOpPOB C
MPUBJICYEHUEM TPETHEI CTOPOHBI CTAJI MPUMEHSITHCS MO CPEJICTBAM IIPUBJICUCHUS] B KAUECTBE
TPEThEN CTOPOHBI KPELUOB M BOXkACH. JKpelbl BBHICTYNAIU MOCPEIHUKAMH B TMEPEroBOpax,
OCTaHABIWBAJIA BOWHBI, paspeniaid KOH(IUKTHI, MPU ATOM BBICTYNAIU U CYAbSIMU TIPH
pa3pelieHruu ClopoB.

B EBporie B cpegHue Beka TaKyro poJib BBIMOJIHsIIA IEPKOBb, TaK KAK aBTOPUTET U CUJIa
Ha JJAHHOM OTpPE3KE BPEMEHHU HUrpaja HEOCHOPUMYIO poib. [0 cux mop LEpPKOBb UIPaET
BaKHYIO POJIb, M 3aHUMAET 3HAYMMOE MECTO, BO MHOTHX KYJIbTypax perras KOH(IUKTHI, KaK B
CeMEeMHBIX CIOpax, TaK ¥ B KpUMHMHAJIBHBIX CIIydasx’.

[IpapoauTeneM cerogHAIIHENR MOACIM MEIUAIIMU TMPUMEHSIEMOW BO MHOTHX CTpaHax
cTajla aMepuKaHckas Mozenb nocpenunuectsa. B CIIA menuanus nosiBuiiach rnocie Bropoit
MupoBoOii BOWHBI, TOCJIE HAXJIBIHYBIIETO IMOTOKAa 3MUrpaHTOB. HO ceromHsmHuid MOMEHT
mequaiis B CIIA HacuuThiBaeT Oosee ABAAIATH TPOIEAYP YpPeryJIUpPOBaHUS CIOPOB H
KOH(IUKTOB.

B cratee 45 Konctutyuun P® ckazaHo, 4TO KaXkAblii UMEET MPaBO 3aIlMINATh CBOU
nmpaBa U cBOOOIBI BCEMH CIIOCOOAMH, HE 3alpelleHHBIMU 3aKOHaMH. J[aHHOE yTBEpiKICHHE
KacaeTcs W TPYAOBBIX IpaB U CBOOO, yeM roBoputcs B TpymoBoM konaekce PD (manee TK
P®). Kaxnapiii yemoBek MMeeT MpaBO 3allMINATh CBOM TPYAOBBIC MpaBa M CBOOOABI BCEMH
criocobaMu, HE 3alperieHHBIMU 3aKOHOM. IlepedeHb crocoOOB 3alUTHl TPYIAOBBIX IPaB H
cBoOOn 3akperieHHbIH B TpymoBom Komekce P® He sBiseTcs HCUEpIBIBAIOIIAM W K
OCHOBHBIM M3 HHUX OTHOCSTCS:

- camo3aInuTa paboTHUKaMHU TPYJIOBBIX IMPaB;

- 3aIIMTa TPYAOBBIX IIPAaB M 3aKOHHBIX MHTEPECOB PaOOTHUKOB Mpo(heCcCHOHATLHBIMU
COI03aMH;

- TOCYJapCTBEHHBIM  KOHTpONb  (Ham30p) 3a  COOJIOJIGHHEM  TPYJIOBOTO
3aKOHOJIaTENIbCTBA U MHBIX HOPMATUBHBIX MPABOBBIX aKTOB, COJIEPKAIIUX HOPMBI TPYIOBOIO
TpaBa;

-cyie6Has 3a1uTa’.

B 3akonomarensctBe Poccuiickoii ®Depepanmyu  MOXKHO — BCTPETUTh  pa3HbIE
OTIpeJIeNICHNs, OTPAKAIONINE CIIOPHBIE CUTYAIlMd MEXAYy paOOTHUKOM M paboTomaTeiieM K
KOTOPBIM OTHOCSITCSI «Pa3HOTIIACUS, KKOHPIHUKTY, «TPYIAOBON CIIOPY.

! Kmummn, A. A. TpynoBoe mpaBo 3apyOexHbIX cTpaH. I'epmanus : yueb. mocobue s GakajaBpuaTa U
Maructpatypsl / A. A. Knmummn, A. A. llyraes. -Ka3zanb : M3patensctBo Aprekc, 2019. - 188 c.

2 ®emun, B. B. TpynoBble CHOpbI: Teopus M NpPakTHKA @ yued.-MpakT. mocobue s GakamaBpuata u
Maructparypsl / B. B. ®emun. - Mocksa: MznatensctBo FOpaiit, 2015. - 527 c.



3HAYUMBIMH OOCTOSITENIbCTBAMH, KOTOPBIE ONPEIEISIIOT U OTJINYAIOT «TPYA0BOM CIIOpP»
ABJISIFOTCSL TIPEIMET JaHHOTO TPYAOBOTO CIOpa, CYOBEKTHBIM COCTAaB JAHHOTO cropa u
HaJM4uue oOpalieHus ¢ 3asBJICHUEM O CIIOPE B COOTBETCTBYIOIIME OPraHbl PEIIAIONINN CIIOPHI
MeX1y paOOTHHUKOM M pabOTOaTENEM.

CymiecTByeT Ba BHJIa CIIOPOB B TPYJIOBOM MpPaBe — 3TO MHIMBUIYaJIbHBIN TPYIOBON
CIIOp U KOJJIEKTUBHBIN TPYJIOBOM CIIOP.

NHnuBuayaneHBI  TPYJOBOM CHOpP  ONPENENAETCS KaK  HEYperyJupOBaHHBIE
pazHoryIacusi MeXxay paOOTHHKOM M paboToaareneM, padoTofaTelieM M JIMIOM, paHee
COCTOSIBIIUM B TPYAOBBIX OTHOIIEHHUAX C JaHHBIM paboTojareieM, a TakKe JHUIOM,
U3bABUBUINM >KEJIAaHUE 3aKIIIOUUTh TPYJIOBOM JIOrOBOp ¢ paboTojaTeNeM, B cllydae OTKasza
paboTonaTens OT 3aKIIOYEHUs TAaKOTO JIOTOBOpa MO BOIPOCAaM MPUMEHEHUS HOPM TPYI0BOTO
3aKOHOJATENbCTBA U Ip. KOJUIEKTUBHBIN TPYIOBOM CIOP 3TO CIOpP, BO3HUKAKOLIUN MEXKIY
paboTHukamMu u  paboTojaTeseM IO BOMNpOcaM NPUMEHEHHS HOPM  TPYIOBOTO
3aKOHOAATENbCTBA, KOJUIEKTUBHOTO JOIOBOPA, COTJIAIIEHHH, JIOKaIbHBIX HOPMAaTHUBHBIX aKTOB
U TIp.

NHnuBuayansHble TPYAOBBIE CHOPHI MOTYT TpPaHC(HOPMUPOBATHCS B KOJUICKTHBHBIC,
HampuMep, mociie oOpalleHHus] HECKOJbKHX pPabOTHUKOB B MPOQCOI03 3a 3allUTON CBOUX
TPYIOBBIX MpaB TaK U KOJUIEKTHUBHBIE TPYJOBBIE CIOpPHI MOCJIE COBMECTHOIO OOpalleHHs
MOTYT pelIaTbCcsi B MHAUBUAYAJIbHOM MOPAJKE B 3aBUCUMOCTH OT CUTyallud U TpeOOBaHMIA
KOHKpETHO 0OpaTuBIIerocs paboTHUKA.

NuauBuayanbHble TPYAOBBIE CIOPHI BO3HHMKAIOT TOJBKO IO BOMPOCAM IPUMEHEHMS
HOPM TPYJZIOBOT'O IIpaBa U UMEIOT OINPEACIICHHBIN NOPANIOK pa3pemeHus yepe3 Komuccuro no
TPYyIOBbIM criopam win cya (ctaThsa 381 TK PD).

KomnnexkTuBHble TpyIOBBIE CIOPHI MOTYT BO3HUKAaTh II0 BONPOCAM YCTAHOBJICHMS
HOBBIX WJIM M3MEHEHHUs CYIIECTBYIOIIMX YCIOBUW TpyJa U MOTYT TpaHC(HOPMHpPOBATHCS B
WHIUBUIyaJIbHBIM TPYJOBOM crop. B 3aBUCMMOCTHM OT KOHKPETHOIO Ciy4das MOpsI0K
paspemienus Oynmer pasHbiii (ctatbst 398 TK P®). Otka3 oT BBINOJHEHHUS YCIOBUI
KOJUIEKTUBHBIX JIOTOBOPOB M COIJIAIIEHUM SBJISIETCS OCHOBAHHMEM MJi1 BO3HUKHOBEHHUS
KOJUIEKTUBHBIX TPYJIOBBIX CIIOPOB.

B 3akonoparensctBe P® TpynoBOW CHOp HE SBISETCS NPAaBOBOM CUTYaILUEH,
Kacarollencsi TeX OTHOUICHUH, KOTOpbIe BXOAAT B OOJACTh MHTEPECOB «ITyOIMYHBIX 1€,
€CJIM TOJIbKO JTaHHBIN CIIOp HE HOCUT JUCKPUMHHAIMOHHBIN XapakTep.

[Tocne npunsitus denepanpHoro 3akoHa Nel93-D3 «O06 anbTepHATHBHON MpOIEAype
YPETYJIHPOBAHMS CIOPOB C YydacTHEM MOCpeAHHKa (mpoleaype MeAHaluu)» y CTOPOH
TPYJOBBIX MPABOOTHOIICHWI TOSBWICSA HOBBIM, aJbTEPHATUBHBIM CHOCOO perieHus
BO3HHUKIIIETO TPYIOBOTO KOH(IIMKTA WU CIIOPA.

Taxxe OBUIM BHECEHBI HM3MEHEHUS B TIOPSAJOK PACCMOTPEHUSI CYIbSIMU JIe]
KacarolIuxcsi TPYIOBBIX CIOPOB M HAa CErOJHSAIIHUA MOMEHT BBEACHO IMPABWIO [0
OTJIOKEHUIO PELIEHUs CyAbsIMH TPYAOBOIO clopa cpokoM Ha 60 1qHEil A NnpoBeneHHUs
npoueaypsl Menuanuu. Ha cyneit BO3noKeHBI OOS3aHHOCTH IO Pa3bsICHEHHUIO CTOPOHAM
TOHATHUM U LEJIEW MPOBEICHUS TAHHOW MPOLETYPHI.

[Ipouenypa menuanuu B TPYJOBOM criope 0003HAYaeT yperyJIupoBaHHE TPYIOBOTO
pasHoIJIacusi IMyTeM IPHUBJICYCHHS IMOCPEAHMKA, HA OCHOBE OOOIOJHOTO COTJIacHs CTOPOH
TPYZOBBIX IPABOOTHOIIEHUH, C II€JbI0 MPUHATUS pPEIIeHUs YJIOBIETBOpSIONEro oobe
CTOpOHBI. Tpy/IOBBIE OTHOLIEHHS 3TO B OTHOIICHUSI MEXIY paOOTHHUKOM M paboTojaTeneM U
B JAaHHOM BONPOCE MPHUHATOE PEUICHHE IO CPEACTBAM MIPOIEIyphl MEAUAIMU MOXKET OBbITH
OoJiee BBITOJTHO U UMETH OOJIbIIIE MPEUMYILECTB, YeM IPU BRIHECEHUH CYI€OHOTO PEICHHUS.

[Tocpennuk npu penieHud TPYyAOBOIO CIOpa OKAa3bIBAET COJEHCTBUE MPU BBIICHEHUU
pearbHBIX MHTEPECOB CTOPOH, TAKXKE MPEJOCTEPEraeT y4aCTHUKOB TPYAOBOTO KOH(MIMKTA O
BO3MOXHBIX IOCJIEACTBUAX IIPU PELIEHUU CIIOpa Yepe3 Cy/I.



Bo3HukaeT BONpoC HACKOJBKO IOCPEIHUK (MEOUATOp) HYKEH NpH pa3pelieHUH
JAHHOT'O CIOpa, BEAb MO CYTH JBE JIEECIIOCOOHBIE CTOPOHBI BCETJa MOTYT JIOTOBOPUTHCS
Mexay coboil. Ho kak mnoka3plBaeT MHOTOYMCIEHHAas MPAKTHKa JOCTATOYHO CIIOKHO
CrJIaUTh BO3HUKIIMN KOH(IUMKT O€3 MOoCpeAHHMKAa, M €ClIM Obl 3TO OBLIO BO3MOXKHO, TO
CTOpPOHBI HE OOPATUIIUCH OBI B CY/.

[IeperoBopsl OT mpoueaypbl MEIWALMKM OTJIMYAET TO, YTO CTOPOHBI Pa3rOBApUBAIOT
B/IBOeM 0e3 TpeTheil HeWTpaibHOM cTOpoHbl. I[Ipu meperoBopax, KOTOpbIE NPAKTHUECKU
BCETJla BOCIPUHUMAIOTCS, KaK IIOBOJ BBICKA3aTh JIONOJIHUTENIBHBIE ITPETEH3UH, CTOPOHBI
MOpON yCyryOJslOT M TaK HAKAJMBIIMECS OTHOIIEHHS M HE MOTYT HPUHTH K o00lemy
pemenno. Y Tpy1oBoil KOHQIMKT MOXKET MPEBPATUTHCA BO B3aWMHBIE MPETEH3UH, JTHYHBIE
o0uapl, MeCTb MO cpeAcTBaM oOOpallleHus B CyAbl, NPOKypaTypy, IpOBEPSIONINE HU
KOHTPOJIMPYIOIE OPTaHbl, a TAK)KE€ NHCIIEKIIMOHHBIE OPTaHbI.

Meauarop Kak MOCPEIHUK W CTOpOHA HEWTpanbHash OOBEKTUBHO CMOTPHUT Ha
CUTYyalMIO CJIOKHBIIYIOCS B TPYJAOBOM CIIOPE M MOXKET MPEJIOKUTH MPABWIBHOE PEIICHUE
WM TOJTOJIKHYTh CTOPOHBI K MPUHATHUIO TJAHHOTO pellieHus. MeauaTop He UMEET B pelIeHUH
KOH(JIMKTa COOCTBEHHOTO HMHTEpPECa W HE BBICTYMAET MPEJICTaBUTEIEM OJHOM W3 CTOPOH.
[IpodeccronanbHbli MeIUaTOp 3aWHTEPECOBAH B JIOCTHXKEHUU JIOTOBOPEHHOCTH MEKIY
CTOPOHAMHM O B3aHMMOBBITOJIHBIX YCJIOBUSX U MPEKPAIIEeHUH TPYJOBOTO KOH(IIUKTA.

B 3akoHOIaTENnBCTBE OMPENETSAIOTCS ONPENEICHHBIE TapaHTHUH, KOTOPHIE MO3BOJISIOT
cienaTh Mpoleaypy Meauanuu Haumbosee 3PQPEeKTUBHOM MpU JOCTUKEHHHM KOHCEHCYyca, B
OTJIMYHE OT IEPETOBOPOB U CYJEOHBIX pa30MpaTeNbCTB.

JleiicTByeT NIPUHLIAII PAaBHOIIPABUS, IIPU KOTOPOM OIIPENEIAETCS, YTO CTOPOHBI PAaBHBI,
CTOPOHBI OOIIAIOTCS HA paBHBIX KaK IapTHEpbl, HE CMOTPs Ha TO, YTO B TPYJOBBIX
OTHOULICHMSX 3TO HAYAJIBHUK U ITOAYMHEHHBIN. J[aHHAs rapaHTys O4€Hb 3HA4MMa M IIOMOIaeT
CTOpPOHaM NPUXOAUTH K 0ojee BBITOJHOMY PELIEHHIO [UIs 00X CTOPOH, a Tak ke Ooiee
KaueCTBEHHO BECTH MPOIIECC MEPEroBopoBL.

Taxoke npuHIUN KOH(QUACHIUAIBHOCTH OJIarONpPHUATHO CKa3blBAETCSA Ha MPOBEICHUU
IIEpEeroBopoB, IJe 00€ CTOPOHBI HE CKpbIBas, CMOIYT BBICKA3aTh Jpyr Jpyry Bce
00CTOSATENbCTBA, KOTOPBIE NPUBEIH K KOHPIUKTY, OTKPBITO COOOIIUTH O CBOUX TPEOOBAHUIX
U 000CHOBaTh JaHHble MpockObl. IleperoBopel He 3ampemiaroT BecTH (pUKcanuio
JIOKa3aTeNbCTB, U IIPH PELIEHUH CIOpa 4Yepe3 CyJ CTOPOHA IPOBOJAMBIIAS 3aIUCh MOXKET
IIPEOCTABUTD €€ B KA4ECTBE J0KA3aTENbCTBAZ,

B 3akoHomarenbcTBe PQ® 3aKpeIuIeHO MOJOKEHHWE O TOM, UYTO €CIM B CYy.I
IIPENOCTABIISIETCS TOKA3aTEIbCTBO, MOJIYYEHHOE IIPU MEPEroBopax B MPOLELype MeIualuy,
TO CY/IOM OHO HE MOXET OBITh IPUHSATO.

Menunanus co3fana Juis TOro 4ToObl CTOPOHBI CMOTJIM J€MCTBUTEIBHO JOTOBOPUTHCS,
a He yCyryoJsiTh KOH(JIMKT U COOMpaTh J0KA3aTEeJbCTBA B IMPOLECCE MPOBEACHUS TaHHOMN
IIPOLIE Y PBI.

B Poccunm meamanmsi B oTiiMuMe, Hampumep OT BenukoOpuTaHUM HE SBISETCA
00s13aTeNIbHO MpoLeaypOi, B 00513aHHOCTh CYIbH BXOAUT MPEUIOKUTH CTOPOHAM 3aKITIOUUTh
COIIAllIEHUE O IPOBEAECHUU MpPOLEAYypbl MEIUAalMM W pPa3bsCHUTH €€ Mopsaok. Taxke
WHUIMATABA JAHHOTO TPEUVIOKEHUS MOXeT ObITh BbICKa3zaHa JIIOOOH U3 CTOpPOH
CaMOCTOSITENBHO, TaK U C IOMOIIBIO IIPUBJICYEHHSI IOCPEIHUKA, T.€. MEAUATOPA.

K MemmaTtopy B pPOCCHHCKOM 3aKOHOJATEIBCTBE HE MNPEABIBISIETCS KECTKHX
TpeOOBaHMIA, OCHOBHBIM SIBJIIETCS TO, YTO JIMIIA, 3aHUMAIOIINECS JaHHOW JEATEeIHHOCTHIO Ha

! T'ycos K.H., Tonkynosa B.H. Tpynosoe npaso Poccun: Yue6.-M: TK Ben6u, U3a-so Ilpocnekr, 2013.-496
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npogecCHoHaIBHON OCHOBE, JTOJDKHBI MIPOUTH creluaibHoe o0yuenne. Menuanust B Poccuu
3apoauiach e€uie J0 MPUHATUS COOTBETCTBYIOIIETO 3aKOHAa, M MHOTHE JEHCTBYIOIIME
MEINaTOPbl CAMOCTOSITEIBHO HAauyMHAIM padoTaTh B JAaHHOM cdepe, myTeM NpUOOPETEHHUS
poeccuoHaNbHOIO OMbITa U, 00y4asich Ha CBOMX OmMOKax. Peannu Ha cerogHsAIIHUI JeHb
TaKOBBI, UTO 0€3 3aKOHOJATEIILHOTO 3aKPEIUICHHS JaHHOU JESATEIbHOCTH JaHHBIM MPaBOBOM
MHCTUTYT HE CMOKET MPUMEHSTHCS U Pa3BUBATHCS B ITOJIHOM O0bEME.

Menauatop umeeT cBoi OCOOEHHBIN CTaTyc, HE MOKET ObITb MOCPEAHUKOM, CTOPOHBI
CIopa, HE MOYKET IPUBJIEKAThCS B KAUECTBE CBUJETEINS MPHU PELIEHUU BOIPOCA MO JTaHHOMY
Jelly, Takke OH HE HMEeT IpaBa OKa3blBaTb OJHOW W3 CTOPOH IOPUIUYECKYIO WIH
KOHCYJIbTaTUBHYIO ITOMOILIb.

B ocHoBHyI0 3ajauy MenumaTopa He BXOJUT Pa3pelIUTh CHOP, MEIUATOpP BBICTYIAET
JUIIb MOMOILIHUKOM B MEPETOBOPAaX M IOMOIaeT CTOPOHAM JOTOBOPHUTHCS O pelleHuH. B
OOJBIIMHCTBE CIIy4aeB MEIUMATOp BOCHPUHUMAETCS KaK IOPUCT, KOTOPBIA JOJDKEH
KOHCYJIbTUPOBATh CTOPOHBI M0 IOPUAMYECKUM BOMNPOCAM U JaBaTh KOHCYJIBTALIMH, HO B €TO
00s13aHHOCTH 3TO HE BXOJUT, YTO JOCTATOYHO CJI0)KHO BOCIPUHUMAETCS CTOPOHAMHU.
Meauatop moMoraer J0roBapuBaTbCsi, HO €CIIM CTOPOHAM HE YAalloCh MPUUTH K oOemy
PELICHHUIO M OJJHAa UX CTOPOH HamepeHa MoAaTh JOKYMEHTHI B CyJ M MPOJOJIKUTH CyaeOHOe
pa3zbupaTenbCTBO, MEIMATOP HE MOXET 3TOMY MpEMsTCTBOBaTh. Takke eciliu B Mpolecce
MEPEeroBOPOB MEAUATOP MOHUMAET, YTO CTOPOHBI HE MOTYT JOTOBOPUTHCS OH MpeKpaliaer
MpOLEYpY MEIMAIMU U3-3a HELIeJIeCO00pa3HOCTH ee JalIbHEeHUIero mpoBeIeHUSI.

CymiecTByeT HECKOJBKO MPUMEPOB TPYJOBBIX CIOPOB, K KOTOPHIM BO3MOXHO
IPUMEHEHHE Ipouenypsl Meauanui. K OCHOBHBIM M3 HU3 OTHOCSTCS TPYJIOBbIE OTHOLIEHUS,
IIOCTPOEHHBIE HAa HapylLIeHWH IpaB paboTHuka. Hampumep, Bblgaua 3apabOTHOM IIaThl «B
KOHBEpTE» WIN MPUBJIEUEHUE K padoTe MUTPAHTOB, HE UMEIOIUX pa3pelleHus Ha padoty. B
OJaronpusiTHOM pa3pelleHUH TaKUX CIIOpPOB IIyTeM IIE€PEeroBOPOB 3aHMHTEPECOBAaHbBl B
OJMHAKOBOM Mepe 00e CTOpPOHBI M pELICHHE uepe3 CyJ JaHHOIO Jejla MOXKET IOBJIEeYb
3HA4YMTEIbHbIE YOBITKM M mTpadpl. Tak Kak Ha Takue 3asBJICHUS MOMHMMO CyJa MOTYT
OTPEarupoBarh U JAPYTUE FOCYAapPCTBEHHBIE CITYKOBIL,

JIro60i1 ciop u cyneOHoe pa3OMpaTesbcTBO HEOJArONPUATHO BIMSAIOT HA PEIyTalHIo
KOMIIAaHUM U COTPYAHHMKA M  PAclIpOCTpaHEHHE KOH(PHUIECHIMAIbHOW HHpOpManuu
HEIPUEMJIEMO NIl CTOPOH, KOTOPbIE NPUHHMMAIOT PEUIEHUE JOTOBOPUTHCS IO CPEACTBAM
IpOLEAYPBl MEIUALUH.

IIpouenypa Meauanmuu 53TO IIPaBOBOM MHCTUTYT, KOTOPBIA HE  IOJIB3YETCs
MOMYJIAPHOCTh Yy CTOPOH, OCOOCHHO y pabOTHHUKOB, WU MHOIHE paboTodaTeNd BKJIIOYAIOT
MIOJIOKEHHsI O JIaHHOM NpOLEeNype B JIOKAJbHbIE HOPMATUBHBIE aKThI, JJSA JAJIbHEUILIEro
IIPUMEHEHMUS] TIPM BO3HMKHOBEHUM CIIOpPOB. Takke B [aHHOM JIOKJIBHOM JIOKyMEHTE
OrOBapHBaETCs MOPAIOK OIJIAThI yCIyT MEAUATOpa.

Menuanus 3TO CIOKHBIH IPaBOBOM MHCTUTYT M paboToAaTesb JOJKEH Pa3bsICHUTH
pabOTHHKY €ro npasa, pacckas3aTh O MPOIeype MEAUALUU U MOSICHUTD, B KAKUX MOMEHTA €
MO>KHO BOCIIOJIb30BaThCS.

Pa3Butne menmanuu B Poccun B Bonmpocax pelieHus TpyAOBBIX CIIOPOB, IPUMEHSETCS
JOCTaTOYHO YacTO, MEAMATUBHBIM MOAXOA B PEIICHUH TPYAOBBIX CIIOPOB CIIOCOOCTBYET
BBISIBJICHUIO HE TOJIBKO MO3UIMU CTOPOH, HO U UHTEPECHI CTOPOH.

N3 1oJI0KUTENBHBIX MOMEHTOB IIPH DPa3pelIEHUU TPYAOBBIX CIOPOB C IOMOUIBIO
MEJHMali MOYXHO BBIIEJINUTH TO, YTO 3HAYUTEIBHO COKPAIIAKOTCSA PACXO0Jbl HA IMPOLEITypbl
YperyiaupoBaHus KOH(QIMKTOB B TPYAOBOM KOJIeKTHBE. CHOPBI pa3pemaroTcsi J0CTaTOYHO
OBICTPO, YTO HE 3aTparvBaeT MPOU3BOACTBEHHBIC U MHbIE HHTEPECHl KOMIaHuU. Taxke 04eHb

! Tpynosoe mpaso. IIpakTukym : ydue6. mocobue s akagemudeckoro Gakamaspuara / C. FO. Tonopuna [u
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Ba)XHO, YTO NPU PEUICHUU TPYAOBOTO CIOpAa IO CPEACTBAM MPOUEAYyPbl MEIUALNU
MOJIOKUTETIFHO BJIMSIET HA pEmyTaluio O0euX CTOPOH, TaK KaK JTAHHOMY KOH(IMKTY HeE
npugaeTcs: 001IecTBeHHAs UHPOPMHUPOBAHHOCTb.

Bonbmias yacte KOH(IUKTOB BO B3aMMOOTHOIICHHUSX pabOTHHMKAa W paboTodaTels
MOXET BO3HUKHYTh Ha T[IOYBE JIMYHBIX HENPUSI3HCHHBIX OTHOIICHUM WU MEIualus Mpu
pPELICHUU TPYIOBBIX CHOPOB MOMOTAeT HE pa3pelInTh JAHHBIA CIIOP, a YPETYJIUPOBATH €TO0.
Menmnamusa B Poccuiickoii deaepanuy MOMOXKET BBIBECTH CTPAaHy HA COBEPIICHHO JAPYIrou
KaueCTBEHHBIN YpPOBEHb pPEIICHUS] TPYAOBBIX CIOPOB, MOMOYh B OopbOe ¢ MpPaBOBBHIM
HUTHUJIM3MOM U U3MEHUTH NMPABOCO3HAHUE PAOOTAIOIIUX TPaXKIaH.
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IIpumeHeHHe NPUMHUPHUTEIbHBIX MPOUEAYP 1O AeaaM 0 fupdpamanumn

AHHOTaIMs: B CTaThe PACCMATPUBAETCS BOIPOC O MIPUMEHEHUH IPUMHUPHUTENBHBIX MTPOLEAYP TIPU
paccMOTPEHUH CyIaMU JIEJ, CBSI3aHHBIX C 3aIlIMTOM YECTU U JOCTOMHCTBA IPaXK/1aH, a TAKKE
JIEJIOBOM peITyTalliy TPaXI1aH U IpUANYECKUX JIll. OTMeUaeTcs], YTO B HACTOALIEE BPEMSI
HECMOTPsI Ha 3HAUYUTENIbHBINA MTPABOBOM MOTEHIINAJ IaHHBIX MIPOLIEAYpP OHU KpailHe Majio
MIPUMEHSIIOTCSL Ha TIPAKTHKE, YTO CBSI3aHO C PSAAOM OOBEKTUBHBIX U CYOBEKTUBHBIX MPUYHH.
KiroueBbie croBa: mpuMHpHUTEIbHBIE TIPOLIEAYPBI, MEUAIUS, Cybl, muddamarus, crop,
3aKOHOJATEIbHOE PEryJIUPOBAHUE.

Application of conciliation proceedings in defamation cases

" AOAHACBEB CEPT'EM ®EJIOPOBUY, 10KTOp IOpHIMUYECKHX HAYK, Ipodeccop, 3aBeyomuii kadeapoit
apoutpaxkHoro mnpouecca DPI'BOY BO «CaparoBckasi TrocyaapcTBEHHas IOpHIMYECKas aKaaeMHs»,
3aBenyrommii cekropom CaparoBckoro ¢unmana MuctuTyTa rocynapcrsa u npasa PAH. Afanasyev Sergey
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Annotation: the article deals with the issue of the application of conciliation procedures when
courts are considering cases related to the protection of the honor and dignity of citizens, and
the business reputation of citizens and legal entities. It is noted that at present, despite the
considerable legal potential of these procedures, they are used very little in practice, which is
due to a number of objective and subjective reasons.

Key words: conciliation procedures, mediation, courts, defamation, dispute, legislative
regulation.

Ha ceromusimiauii JeHb BaXKHBIM KPUTEPHEM BBIOOpa KOHTpareHTa B MPEIIPUHAMATEIHLCKON
JeSITETIHHOCTH  SIBJSIETCSL JIJIOBasl peryTalys opraHu3anvu. Hamuume Oe3ympedHoil aenoBoi
peryTaluy CTAHOBUTCS O€3yCIOBHBIM MPEUMYILIECTBOM IPU 3aKIIIOYEHUH C/IENIOK, PUBJICYEHUN
WHBECTHUIIMH, TOUCKE KIMEHTOB, YTO OOYyCIaBIMBaeT HEOOXOAUMOCTb €€ 3alllUThl TIpU
CTOJIKHOBEHHH C HEJIOOPOCOBECTHBIM MOBEICHUEM KOHKYPEHTOB, 3aMHTEPECOBAHHBIX OMOPOYUTH
JIETIOBYIO PEIyTaLHIO.

C pazButeM WH()OPMAIMOHHBIX TEXHOJOTWM OpraHU3alMsIM YacTO NPUXOIUTCS pellaTh
mpobseMy 3aiuThl oT auddamanyu, T.e. pacIpoCTPaHEeHUs Topoyalield nHpopMaIu, KOTopas
YILIEMJISIET MpaBa M 3aKOHHbIE UHTEPEChl U HE COOTBETCTBYET AeHcTBUTENbHOCTH. nddamanms
MPUYUHSIET KOMIAHUSIM HEY00CTBa, MPEMATCTBYSI MX YIKOHOMHUYECKOMY Pa3BUTHIO, T.K. JIUIIACT
MOTEHIMAIBHBIX KJIMEHTOB, CO3[aBasi MpPEACTaBICHHE O KOMIIAHUSAX KaK O HEeI00pPOCOBECTHBIX
KOHTpareHtax. 3ammra oT auddamMaiuy, BOCCTAHOBJICHHE HApPYIICHHBIX TMPaB M 3aKOHHBIX
MHTEPECOB J1I00OPOCOBECTHBIX YYaCTHUKOB JEIOBOr0 000pOTa, MOCTPAAABIIMX OT HEE, B CBS3U C
3TUM MMEET 0COOYI0 aKTyaIbHOCTb.

Opmuum U3 3pPEKTUBHBIX CIOCOOOB 3aIUTHI AEJIOBOM pemyTaluy SBJSIOTCS MPUMUAPUTENHHBIE
IpoLEAypbl MOCPEACTBOM KOTOPBIX CTOPOHBI CAMOCTOSITEJIbHO MOTYT pa3peliuTh BO3HHKILIUE
pa3HoOrIacusi, COXpaHUTh JIEIOBbIE OTHOIICHUS U M30ekaTh MyOoauyHOCTH. B HacTosIiee Bpems,
palMoOHATBHOE MCIIONhb30BaHUE AJIbTEPHATUBHBIX MEXAHU3MOB Pa3pelIeHHUs Criopa 00eCreunBaeT
JIOCTHKEHUE TIPUEMIIEMOrO pe3ysibTaTa M COXpPAaHEHHE JICNIOBBIX OTHOIICHUM  MEXIy
KOH(DIMKTYIOMUMHU CTOPOHAMH.

Cormacno cr. 138 AIIK P® yperynupoBarb CHOp BO3MOXKHO 3aKJIFOUEHHEM MHUPOBOTO
corjamieHus, 700 UCIONb3ys WHbIE TMPUMUPUTENBHBIE TPOLEAYPhl CPEeId  KOTOPBIX
pacIpocTpaHeHbl IEPErOBOPHI U MEIUAITHSL.

K npeumyiiectBam meperoBopoB Mpu paspemieHud Jen o auddaMani MOXHO OTHECTH
HKOHOMHIO CPEICTB, T.K. HE TPeOYIOTCsl 3aTpaThl Ha apOMTPOB M WHBIX JIMI[, MPOCTOTY,
KOHCTPYKTHBHOCTb TIPU BEJICHUU CIIOpA.

[TonoxuTenbHPIMA MOMEHTAMH B TIPOLIEAYPE MEAUAINH SBIISIETCS:

— OTCYTCTBUE CyJIeOHOTO pa3pelieHusi BO3HUKIIIETO CIopa;

— HHUKTO HE MOXET OBITh MPHUHYXIEH K JIEUCTBUSAM (B TOM YHCIIE MMEETCS MPaBO BHIXOJA U3
TIPOIIEYPhI Ha JIF0OOM dTare);

— OIEPaTUBHOCTh M KOH(PHICHIMAILHOCTh, YTO BAXHO JUII KOHTPAreHTOB BO H30EKaHUE
JOTIOJTHUTENbHBIX PEMYyTAI[MOHHBIX ITOTEPh;

— cB000/1a BRIOOpA KaHUIATYPBI TOCPEIHUKA.

Tem He MeHee, cornacHo cratvctuke BepxosHoro cyna P®, 3a 2011-2017 rr. npumMupurenbHble
MIPOIIEYPhI C YIaCTHEM MEIMAaTOPOB UCTIONB30BAHCh KpaiiHe pesko (0,008% nen cymamu oOmeit
ropucukin 1 0,002% men apouTpaXkHbIMU Cyiamu)’,

! BerOBHBIﬁ cya B3AJICA 3a MNPUMHUPUTCIIbHBIC npoucaypsbl:
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[Ipumenenne TPUMUPHUTEIBHBIX TPOLEAYP MPU  3alIUTE JIEJIOBOM  pemyTaluu
IOPUIMYECKUX JIUIl UMEET CBOM OCOOEHHOCTH, CBSI3aHHBIE C MPABOBBIM IMOJIOKEHUEM JIaHHOTO
cyObekTa rpaxkiaHckoro npasa. Eciu oOpaTuThest K 3aKOHOAATENBHOM 0a3e, TO MOYKHO 3aMETHUTbh,
YTO HA CETOOHSAIIHMM JIEHb HET JOCTaTOYHO YETKOW TNPAaBOBOM  perVIaMEHTaluU
paccMaTpUBacMOro MHCTUTYTA. JTO CBSI3aHO C OTCYTCTBHEM JIETAJBHOTO TMOHSATHUS JIEJIOBOM
penyTalyuyd OPUAAYECKOrO JIMIA, YTO BIMSIET HAa BO3MOYKHOCTH ITPABWIJIBHOIO pa3pelCHUS
CyJlaMy JITaHHOM Kareropuu nei. Jlath IOpUAMYECKA BEPHOE OIPEACTCHUE MOHITHIO JIEIOBOM
pernyTayy IOPUANYECKUX JIUIl JOBOJILHO MPOOJIEMAaTHYHO BBHUAY OTCYTCTBHSI B POCCHHCKOM
3aKOHOJIATENIHLCTBE 00OOIIAIOIETO MOHATHS JEJI0BOM pemyTaiuu. B Hayke Takke HET €IWHOTrO
MO/IX0/1a K TOHMMAHHIO TEPMHUHA «JIEJIOBAs PEMyTaIUs).

Hekoropble HMBWIMCTBI, CBS3BIBAIOT JCJOBYIO PEMYTalMI0, NPEXKIE BCEro, C JCIOBBIMHU
KauecTBamMu Juna. Hanpumep, A. DOpaeneBckuil mojJ AETOBOM penmyTauuedl MOHUMAET
COIIPOBOXK/IAIOIIEECS TTOJIOKUTEIFHON OIIEHKOM OOIIECTBa OTpa)KCHUE JEJIOBBIX Ka4eCTB JIMIIA B
OOIIECTBEHHOM CO3HAHMM..

Jlpyrue yueHble mpeajiararoT pacuIiupuTh MOHATHE, BKIIOUMB MPOPECCUOHATFHYIO U CITYKEOHYIO
oueHky. b.A. Paiiz0epr cunTaer, 4yTO JenoBas pemyTalus — 3TO KaueCTBEHHAas OLIEHKa (PUpPMBI,
NpeanpusTusi, OW3HECMEHa CO CTOPOHBI CMEXKHUKOB, KOHTPAreHTOB, MOTpPEOUTENEH,
MIPEICTaBIICHUS TTAPTHEPOB O prpMe, OIAroNPHUSITCTBYIOIINE €€ IEATSIILHOCTH U YUYUTHIBAEMbIC B
YCIIOBUSAX XO3SMCTBOBAHHS,

B cBs3u ¢ aTtEM mpezcTaBisiercss HEOOXOAUMBIM OINPENCIUTh TMOHSTHE JIETOBOM pemyTaluu
FOPUIMYECKUX JIUIL ¥ TPOAHATIM3UPOBATH €€ MPABOBYIO MPUPOTY.

JUia onpeneneHusl ENOBOM penyTalud HOPUIMYECKOro JIMIAa M PacKpbITUS €€ CYUIHOCTH,
npezcTaBisieTcs 0ojiee MPaBUIILHBIM PACCMOTPETh TAHHYIO MPABOBYIO KATETOPUIO Yepe3 MpU3My
MOHSTHS HEMaTEepUAILHOTO 0J1ara, KOTOpPOE BBICTYIAET B KaYECTBE POJIOBOTO MO OTHOLIECHUIO K
JIEJI0OBOM peIyTaluu.

[Tnenym BepxoBrnoro Cyna P® B n. 1 IloctanoBnenus ot 24 mapta 2005 1. Ne 3 «O cyneOHOI
NPaKTUKE IO JIeJaM O 3allUTe YeCTH M JOCTOMHCTBA I'Pa)/aH, a TAKXKE JEJIOBOM pEeIyTaluu
TpaXkJlaH U IOPUIUYECKUX JIMI» OTMEYAET, YTO JIEJIOBasl peIyTalusl IOPUINIECKUX JIUIL] SBIISETCS
OJTHUM W3 YCJIOBUHM WX YCIIEIIHON AEATENbHOCTH, TOTAA KaK MpaBO IPaKIAaH HA 3allUTy CBOEH
JICJIOBOH pEITyTalMy SBJISETCS MX KOHCTUTYLMOHHBIM IIPaBoM®. MOXHO CHEIaTh BBIBOJ, YTO
BepxoBubiii Cyn PO He cunTaeTr AENIOBYIO PEMyTalMI0 IOPUIMYECKOrO JIMIA HEMATEpHUAIbHBIM
67aroM B KOHTEKCTE JICHCTBYIOIIETO IPaskKAaHCKOTO 3aKOHO/IATEILCTBRA.

Jlist Toro, 4TOOBI pa3o0paThcs B BONMPOCE OTHECEHHS JIEIOBOM pemyTaliu I0pUAMYECKOro JIUIA K
HEMaTepualIbHbIM OJ1ara CTOUT BBISICHHTB, YTO e IMPECTaBIsIeT co00i HeMaTepHaabHOe OJaro.
BONBIIMHCTBO  yYEHBIX-IIMBWJIMCTOB MPHUIEPKUBAIOTCS TMPAKTUYECKH €IMHOro MoAxoja K
OlpeNeNIeHNI0 TOHATUST HemarepuanbHbix Onar. Tak T.B. Tpodumoa um A.Il. Ceprees
paccMaTpuBaeT HeMaTepHalbHOE OJaro Kak «HE WMEIOIIUN HMYIIECTBEHHOTO COJIep KaHus,
HEOTUYKIAEMBII U HETEPENABAEMBII HHBIM CIIOCOOOM O0BEKT IPAsKIaHCKOTO IIpaBa»”.

Cremyer OTMETUTh, YTO Ha JIETAJLHOM YPOBHE ONpE/CICHUs] HEeMaTepHalIbHOTO Onara He
cymectByeT. Kpome Toro, I'paxkmanckuit kojaexke PO (mamee — 'K P®D) 3akperiseT HEMOIHbBIN
MepPeYeHb OOBEKTOB, KOTOPHIE MOTYT OBITh OTHECEHBI K HeMaTepHalbHbIM Oyiaram. JlaHHBIH
po0esT OTHOCUTCS K JIEIOBOM penyTaluu opuandeckux uil. [loarBepkaeHnemM 3ToMy sIBIISIETCS

! Spnenesckuit A. M. Jlupdamanus. — M., Hopma. — 2002. — C. 32.

2 Paii36epr B.A., Jlosockuii JLIII., Crapony6uesa E.5. CoBpeMeHHbI 3kOHOMHYECKHii cI0Baph. — M., —
2007. - C. 21.

® Ioctanosnenue Inenyma Bepxosroro Cyaa P or 24 mapta 2005 1. Ne 3 «O cyie6HOi MpakTHKe 110 JenaM o
3aIlIMTe YeCTH M JIOCTOMHCTBA I'PaXKIaH, a TAKKe JEOBOM peryTaluy rpaxaad u ropuaundeckux jmy // CIIC
«Koncynprantl Imrocy.

4 Ceprees A. I1., Toncroit 0. K. I'paxnanckoe npapo: yue6uuk. T.1. — 6-e u3n. — M.: Ben6u, — 2003. — C.
273.



orcyrctBue B 'K PD HOpMBI, IPSIMO OTHOCAILEH JEIOBYIO PEMYTALUIO IOPUAMYECKOTO JHIA K
yrciy HeMaTepuanbHbIX Onar. 'K PO BooOI1Ie HE COMEPKUT MOI0KEHUH, TTOCBAIICHHBIX 3aI[UTEe
HEMAaTepUalIbHBIX OJar IOpUAMYECKUX JHL. B Hacrosinee Bpems O J€JIOBOM pemyTalyu
3akoHoAarenb TOBOpUT B CT. 150 I'K P®, ogHako ee kak mpaBOBYHO KaTETOPHIO HE PACKPHIBAET.
[Ipuyem, OykBanbHOE npouTeHre HOpMbI cT. 150 'K PD npuBoauT K yTBEp)KIEHUIO O TOM, YTO
JIETIOBasi peryTalysl sIBJISETCd HeMaTepHalbHbIM OJIaroM, MPUHAJIEKAIINM TOJIBKO TPaXKIaHUHY.
B nanHOI1 cTaThe HUYErO HE TOBOPUTCS O FOPUAMYECKOM JIALIE.

JImb u. 11 ct. 152 I'K P® yka3pBaeT Ha BO3MOKHOCTb IPUMEHEHHS NIPABUJI JAHHON CTaTbH O
3alIUTE JIEJOBOM penyTaluu TPaKJAHWHA COOTBETCTBEHHO K 3alUTE JIEJOBOM penmyTaluu
opuandeckux Jmi. CienoBareNbHO, 3aKOHOJATENb BCE K€ MTPUPABHUBACT ACJIOBYIO PEITyTALIUIO
FOPUINYECKOTO JINLA K IETI0BOM PEMyTalliy IPaKIaHNHA.

Heo0xomumo otmeTutsh, uro B cootBeTcTBUM €O cT. 150 'K PD Bce HemarepuanbHbie Onara
HEOTUYXX/IaeMbl M HEINepeJaBacMbl JPYIMM JuiaMm. Ecim MCXOOuTh W3 TOro, 4YTO AEIOBas
pemyTalys FOpUANYECKOTO JIMIA SBISIETCS HemaTrepuaibHbIM OraroM B cmbicie cT. 150 T'K PO,
TO €M TaKKe IOJKHBI ObITh TIPUCYIIY YKA3aHHBIC BBIIIE IPU3HAKH.

OpnHako, aHaM3Upys ACHUCTBYIOIIEE 3aKOHOATENBCTBO, MOXKHO YTBEPKIaTh O TOM, YTO JEJI0BOI
penyTalyu PUAXIECKOro JIMIa MPUCYIIH CBOM 0coOeHHOCTH. Bo-niepBhiX, B u.3 c1. 1027 'K PO
[0 JIOTOBOPY KOMMEPUYECKOM KOHLECCHM IPEIyCMaTpUBAETCSl MCIIOJIB30BAaHUE KOMILIEKCA
WCKITIOUUTENBHBIX TpaB, B TOM YHCJE JEJOBOM pemyTalud M KOMMEPUYECKOIro OIlbITa
npaBooOnamarenass B  ONpPEAEICHHOM o0ObeMe MPUMEHUTEIbHO K  OIpelesieHHOn cdepe
MPEANPUHUMATEIBCKON JESITEIIbHOCTH.

Bo-BTopebix, B coorBercTBUM O cT. 1042 ['K P® 1o noroBopy mpocToro TOBapHILECTBA JIEI0BAs
peryTaiusi MOXKeT ObITh BHECEHA TOBApHILEM B KayecTBE BKJIaga B oOliee Jeno Hapsay ¢
JIEHbI'aMU ¥ MHBIM UMYIIIECTBOM U IOJUIEKUT B 3TOM CIIydae JICHEeXKHOM orieHke. Takum oOpaszom,
B cT. 1027 I'K P® 3akoHOmaTesib CTaBUT JEIOBYHO PEIYTALMIO IPAKTUYECKA BPOBEHb C
00BEKTaMU HCKIIIOUUTENBHBIX TpaB, a B cT. 1042 T'K P® — wnapaBHe ¢ TakuMm OOBEKTOM
Ipa)kIaHCKOTO ITPaBa KaK UMYILECTBO.

NMytiecTBEHHBIN XapakTep AEI0BOM PEIyTalud IOPUIMYECKOrO JIMLA MPOSBISETCA B TOM, YTO
JaHHOE OJIar0 MOXET OBITh OIIEHEHO B JICHE)KHOM BBIPAKEHUH, a TAKKE IMEPEaHO APYromy
cyOBekTy, uTo nmpotuBopedut HopMe CT. 150 'K PD. OnHako npudnciaeHne IeI0BOM permyTaiuy
IOPUMYECKOTO JIMI[a K MMYIIECTBY, KaK OOBEKTY TpaXTaHCKUX IIpaB, MpEAINoJiaracT ee
CBOOOHOE OTUY>KJICHUE JIPYTUM JIMIIAM, YTO CJIOKHO PEaM30BaTh HAa MPAKTHUKE.

Takum oOpazom, enoBasi pemyTalys PUANIECKOro JIUIA SIBIISIETCS BCE K€ HeMaTepHabHBIM
O6maroM ¢ TPUCYHIMMHU CHENU(UYECKUMH, TPUHAUICKANIMMUA TOJBKO €H NpU3HAKaMH,
OTJMYAIOUIMMH €€  OT  JIpyTHX  IPEeIyCMOTPEHHBIX  JICHCTBYIOIIUM  TIPa)KIaHCKUM
3aKOHO/IATENIbCTBOM ~ HeMmarepuanbHbix Omar. [losTromy ee Hemb3si TpUpaBHUBATh K
HeMaTepuallbHbIM Onaram, o KOTopbix roBopHuT cT. 150 'K P®, uHaue BO3HMKAET KOJUTU3MS
3aKOHO/IATENCTBA. B CBSI3M ¢ 3TUM HEOOXOAMMO YUUTHIBATH OCOOEHHOCTH JTAHHOTO MHCTHUTYTa
MIPY UCTIONIb30BAHUH MTPUMHUPHUTEIBHBIX MPOIIEAypax Mo Jienam o quddamariim.

[Tomumo 3TOTO ClEMyeT MMETh BBUIY, UYTO B CIOpPaX MEXIY XO3SHCTBYIOIIMMHU CyObBEKTaMH
yBEIIMUEHHE KOJMYECTBA CYNEOHBIX Jel MPUBOAUT K CHIDKCHUIO CTOUMOCTH <(JICJIOBOM
peryTaiumy Kak HEMaTepUallbHOrO AaKTHBA, YTO CKa3blBaeTcs B TOM 4HCJIE Ha BBIOOpE
3apyOeKHBIX KOMIIAHMWA pOCCHUCKH mpeanpusThid. [Ipy KOHKypeHIun Mexay (GupmMaMyd OHU
BBIOEPYT KOMITAHHIO, KOTOpAsi HE SBIISIETCS — KKBEPYJISTHTOMY.

Jlpyroii BaxHOW mpoOIEMOil OCTaercss NPaBOBOM HUTWIM3M Kak TIJIaBHAs MpHYMHA
HEBOCTPEOOBAHHOCTH  TMPHUMHUPUTEIBLHBIX — TporeAyp.  llpencraBnsiercsi, 49ro — pa3BUTHE
ATFTEPHATUBHBIX ~TIPOLICAYP YPEryJUpOBaHUS CHOpPOB B cdepe MpeanprHHAMATEIhCTBA
(TIeperoBOpoOB, MEIHAINY,), HApsAy C Ipyrumu (hakTopamu (TOBBIIICHUE UHTEIUIEKTYaTbHOTO U
00pa30BaTeILHOTO YPOBHS MPEANPUHAMATENEH, CO3/IaHKe YCIIOBUM ISl BeIeHHs OM3Heca | T.JI.),
OyzeT crocoOCTBOBATH MPOIIECCY MPUOOIIIEHHS XO3SIMCTBYIONUX CYOBEKTOB K TIPaBUJIaM BEACHUS



Ou3Heca MO 3amajHbIM MOJENSM, B TOM YHCJIE HCIOJNB30BAHHS MPHUMHUPUTEIBHBIX TPOLEIYP
pasperieHus cropa.
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C.C. BOPOJUH"
A.A. HOBOCEJIOBA

IIpo0JieMbl 10Cy1€0HOT0 yperyJiupoBaHHUs CIIOPOB, CBSI3AHHBIX €
OCYIIIeCTBJIEHHEM OT/AeJbHbIX BU0B HEUMYIIECTBEHHBIX MPaB

Annotanusi: B crathe  QopMUpYIOTCA  TEOpPETHMYECKHME OCHOBBI — aHaju3a
npo0OsieM 10Cy1e0HOTO YPEeryJIHUpOBaHUs CIIOPOB B IEISAX YACHEHHUS UX CYIIHOCTH
U cojJiepxaHus, chopMyaupoBaHbl OCHOBHBIE MOAXOAbI K OIMpPEACIICHUIO JTaHHOTO
MOHSITHS Ha PUMEPE CMBICIIOBOTO CO/ICPKAHUS MPaBa rpakJaH Ha TUIIHUHY.
KiroueBbie cJoBa: dbenepanbHOE 3aKOHOAATENBCTBO, nocyneoHoe
YPETYJIMPOBAHUE CIOPOB, YPOBEHb IIyMa, HApPYIIEHWE THUIIUHBI M IOKOS,
KUINIITHOE 3aKOHOJATENbCTBO.

Problems of pre-trial settlement of disputes,
related to the implementation of certain types of non-property rights

Annotation: The article forms the theoretical foundations of the analysis of
problems of pre-trial settlement of disputes in order to clarify their nature and
content, formulated the main approaches to the definition of this concept by the
example of the semantic content of citizens' right to silence

Keywords: federal law, pre-trial settlement of disputes, noise, disturbance peace and
quiet, housing legislation.
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U CBOOOJBI BBICIHICH IEHHOCTHIO. lIpu3HaHuWe, COONIOJEHHME W 3amuTa TpaB H
cBO0O/T YeJIOBEKA U TPakIaHWHA - 00sI3aHHOCTh TrocyaapcTBa» (CT.2).

«OrpaHvueHus TMpaB YEJIOBEKa JIOMYCKAETCS TOJIBKO Ha OCHOBaHUHU
deneparbHOTO 3aKOHA W TOJIBKO B TOH MeEpe, B KaKOW 3TO HEOOXOIUMO B IEISAX
3alIUThl OCHOB KOHCTUTYLUHOHHOTO CTpOS, HPaBCTBEHHOCTH, 3/I0POBbsS, NpPaB M
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3aKOHHBIX HHTEpPECOB JPYrux Juil, obOecrneueHus OOOpPOHBI CTpaHbl H
0€30MacHOCTH TOCyAapcTBa (4. 3 ¢T. 55)»1.

[IpaBa u cBOOOIBI YEIOBEKAa M TPAKIAHUHA SIBISIIOTCA HENOCPEICTBEHHO
JNEUCTBYIOIMMU, OIPEAEISIOT CMBICH, COAEP)KaHWE M NPUMEHEHHE 3aKOHOB U
00€eCIeunBatOTCS IPABOCYIUEM.

Hassannsie HopMmbl KoHcTuTynuu P®, cienyeT noHUMaTh, Kak ONpeIeSICHHbINA
KpUTEPH, TO3BOJISIIOIINI ONPENeANTh KOHCTUTYIIMOHHOCTh HOPM, COJEpPKAIIUXCS
B OTPACIE€BOM 3aKOHOATEIbCTBE.

Tak, B . 2 ct. 2 'K PO npegycMoTpeHO, 4TO «HEOTUYKJaeMmble IpaBa U
CcBOOO/IBI YENIOBEKAa W JpYrue HeMaTepuaidbHble OJlara 3allUIIaloTCS TPaKIaHCKUM
3aKOHOJIATEIbCTBOM, €CJIM WMHOE HE BBITEKAET U3 CYHIECTBA 3TUX OTHOILICHMII.
Vkazannble Onara (B ct. 151 'K P® oHu Ha3BaHbl IMYHBIMU HEMMYILECTBEHHBIMU
npaBaMM) TPaXJAaHCKUM  3aKOHOJATEIbCTBOM HE  ONpPENENsioTcs U He
YCTAHABIMBAIOTCS, a TOJBKO 3aIlMIIAIOTCS, B CBA3M C YE€M B COBPEMEHHBIX
YCIOBUSAX pa3BUTUSL OOIECTBEHHBIX OTHOIICHUN TOBBIIIAETCS BHUMAHUE HE
TOJILKO K mpoOieme 3¢h(eKTUBHOCTU MpUMEHEHHUST (POPM U CIOCOOOB UX CyNeOHOI
3allUThl, HO U JOCYACOHOrO0 ypEeryJupoBaHUSI  CIIOPOB,  CBSI3aHHBIX C
OCYIIECTBICHHUEM  pA3JIMYHBIX  HEUMYIIECTBEHHBIX  NpaB,  (HOpMUpPYIOTCS
pa3nuYHbIe MOAXOAbl B COBEPIICHCTBOBAHWUHU JOCYJAEOHBIX MPOIEAYpP C YUYETOM
IPaKTUKK TIPUMEHEHHsI 3aKOHOJATeNbCTBA Poccuiickoii denepanyu?,

[IpaBuipHOE paspeleHue JaHHOIO BONPOCA YPETYJIUPOBAHHUS CIOPOB,
CBSI3aHHBIX C OCYIIECTBJICHUEM JIIOOBIX HEUMYIIECTBEHHBIX IpaB, IO3BOJIUT
o0ecneunT MX HaIJISXKAIlyl0 OXpaHy M 3alluTy B JOCYACOHOM MOpSAKE, YTO B
UTOTe, TIOBJEYET 3a COOOM U CHIDKEHHE Harpy3ku Ha cyned Poccuiickoit
denepanun’,

Ha wnam B3rmmsin, pocyneOHOe yperyiaupoBaHUE CIIOPOB sBIsETCS Oolee
3(pheKTUBHBIM.

Bo-nepBeIX, yperyaupoBaHME cCIOpa OCHOBAaHO HAa  IPUMHUPEHHH,
COIJIACOBAHMUHU, COTPYIHUYECTBE, a 3HAUUT MO3BOJISIET B OOJBIIEH Mepe yUUTHIBATH
MHTEPECHI CTOPOH NPH 3aBEPILIEHUN KOH(IIHUKTA.

Bo-BTOpbIX,  MO3BOJIIET  BBIABUTH W COOTBETCTBEHHO  YCTPaHUTh
IPOTHBOPEYHS, TOPOAUBIINE KOHPIUKT?,

Heo0GxoaumMo OTMETUTH, YTO CHEIHAJIbHOTO HOPMAaTHUBHOTO MPAaBOBOTO aKTa,
NOJIPOOHO PETYIHUPYIOIIEr0o TOT WM MHOM JOCYNeOHBIN MOPSAIOK ypEeryIHpOBaHUs
CIIOPOB, CBA3aHHBIX C OCYIIECTBICHUEM HEHMYILIECTBEHHBIX IPAaB, OTCYTCTBYET.
HckimroueHHeM B JAHHOM BONPOCE SBJISIETCS BO3MOXHOCTH  HMCIIOJIb30BAHMS
aNbTEPHATUBHOM MpPOLIEAYPhl YPETYIMPOBAHMS CIIOPOB C Y4YacTUEM B KayecTBE
NOCpPEeIHUKAa HE3aBUCHUMOIO JIMIAa - Meauaropa (Tpoueaypbl  MeIHalium),

! Koncturymus Poccuiickoit @enepanun 12 nexadbps 1993 roga // Poccwmiickas razera. 1993.

2 Cm.: Auapees B.K. CylnecTBO HemaTepMaibHBIX 6Iar M uX 3amuTa. «KypHanm poccuiickoro mpapa,
2014, Ne 3.

¥ Cwm.: Becmanos 10.®. JlocyneGHble Mpoleayphl YperymuposaHus cropo. Ilyreoaurtens 1o cyaeGHOi
MpaKTHKe: HaydyHO-TIpakTHueckoe nocodue. Mocksa: Ilpocnexr, 2018. 144 c. — 4 c.

* Cm.: HopocenoBa A.A., Tonmauesa O.B. K Bompocy O COOTHONIEHMM HOHATHMH «pa3pelieHue» u
«ypEerylnupoBaHUE» MEXIYHApOJHBIX KOMMEpUECKHX cropoB. COBpEMEHHOE COCTOSHHE W TEHJICHINU
pasButusi Poccuiickoro wactHoro mpasa: Marepuansl 3aouHoit koHdpepeHunn (10 mexabpst 2007 roma) —
PUL bamI'V. 2008. C. 215.



cornacHo nonoxeHuam D3 or 27.07.2010 roma Ne 193 «O06 anpTepHATHBHOM
NPOIEAYPEe YPEryJIMPOBaHUS CIIOPOB C YYacTHEM IOCpeaHuKka (mporeaype
MeIUaIin).

B kayecTBe mpumepa, MOKHO NMPUBECTH NOCYNEOHBIN MOPSIOK pa3pelieHuit
CIIOPOB, CBS3aHHBIX C HAPYIICHUEM CYOBEKTHBHOTO NpaBa TpaXkJIaH HAa TUITUHY.

JlanHas mpoOiieMa, B MOCIAEAHEE BpEeMsl, BCE Yallle CTaia SBISATHCS MPEIMETOM
00CYK/IEHUS Ha CTPAHULIAX HAYYHOU JIMTEPATyphI .

B cuimy 00BbEKTUBHBIX MPOIECCOB YpOAHM3AIIMN HACEICHUS M YBEIUYCHUS 30H
C TOBBINICHHBIM aKyCTHYCCKUM 3arps3HCHHUEM, KUTCIIH KPYITHBIX METAIlOJIMCOB BCE
Yaiie WCHBITHIBAIOT JAUCKOM(OPT OT TIOBBIMICHHBIX IITYMOBBIX BO3JCHCTBHA,
0COOCHHO B HOYHOE BpeMsI, KOTOPhIC MOTYT BBI3bIBATh CEPbE3HBIC 3a00JICBAHUS H,
KaK CJICJICTBUE, 3HAYUTEIILHO BIIMSTH Ha TIPOJOJKUTEIIBHOCTD JKU3HH.

[TockonbKy, Ha beneparbHOM ypOBHE OTCYTCTBYET ¢ TMHBIN
HOPMATHUBHBIA TIPABOBOW aKT «O THUIIMHE», OTBETCTBEHHOCTh 3a HapyIICHUE
TUIIMHBI W TIOKOS TPaXJIaH B OOJBIIMHCTBE CIIy4acB pEIIAeTCsS Ha YypOBHE
PETHOHAJIBLHOTO  3aKOHOJATEIbCTBA, OTPAaHUYMBAIONICE BPEIHOEC  IIYMOBOE
BO3JICHCTBUE Ha 3J0pOBbE TpaKJaH, HAPYIIAKIIEe HX IOKOH W THUIIUHY.
Hanpumep, 3akon Mockosckoit obmactu ot 07.03.2014 N 16/2014-O3 «O6
o0ecIieYeHUN TUIIIMHBI U TIOKOS TpaXKJIaH Ha TePPUTOPUM MOCKOBCKOH 00JacTH»,
3akon PecnyOnmuku Tatapctan «O COOMIOMEHUM TMOKOSI Tpa)KJaaH M THUIIWHBI B
HouHOe BpeMs» oT 12.01.2010 Ne 3-3PT u T.1.

OCHOBHBIM HOPMAaTUBHBIM TPABOBBIM aKTOM (e[epaibHOTO YpPOBHS, Ha
JTAHHBIH MOMEHT, MOXKHO cuutath denepanbhpiii 3akoH oT 30 mapra 1999 r. N
52-®3 «0O  caHUTApPHO-AMUJIEMHUOJIOTUYECKOM  OJIaromoIydyud  HACEJICHUS»,
YCTAHABIMBAIOIIUM, UYTO <« KWJIbIE TOMEIICHUS MO YPOBHIO IIIyMa JIOJKHBI
COOTBETCTBOBATh CAHUTAPHO-IMUJIEMHUOIOTUYECKAM  TPeOOBaHMSIM B IIEJSIX
obecrnieueHus: 0e30mMacHBIX M OE3BPEIHBIX YCIOBHUH MPOKUBAHUS HE3aBUCUMO OT UX
cpoka» (cT. 23)2,

I[Tomumo HazBanHoro ®3 Ha Ttepputopun PO geiictByror «CH
2.2.4/2.1.8.562-96.2.2.4 dwusuueckue (HAKTOPHl MPOU3BOJACTBEHHON  CpEIBI.
2.1.8. ®usuueckue GakTOpel OKpyXkaromeid mnpupogHoit cpenbl. Illym Ha
pabounx MecTax, B TIOMEIICHHSIX JKHWIBIX, OOIIECTBEHHBIX 3JaHUH U Ha
TEPPUTOPUU KUIION 3acTpoiku. CaHUTapHBIE HOPMBI»,

yTB.llocTaHOBIEHHEM ['ockomcansnuanan3zopa PO
or 31.10.1996 Ne 36 ompeaensiomye WCTOYHUKHA ITUTEIBHOTO
IITyMOBOTO BO3JICHCTBUS HA TPaK/IaH.

Kpome Toro, cyOBeKTHBHOE TIpaBO TpaXKJaH Ha THUIIMHY PETyJIUpyeTCs
KwmamaeiM kosekcom Poccuiickoit ®@enepanmm ot 29 nmexabps 2004 r. N 188-
®3  mpemycMaTpUBAIOIIUM, YTO  «IOJB30BAaHUE  KWIBIMH  MOMEHICHUSMH
OCYIIECTBIISIETCS C YYETOM COOJIIOJICHUS MPaB M 3aKOHHBIX HHTEPECOB MPOKUBAIOIITNX

! Cm.: BeukoB A. CBobona mpeanpHHUMATENhCTBA He H3Mepsercss B jenubenax! OTBETCTBEH-HOCTh 3a
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B OTOM OKWUJIOM TIOMENIEHWHM TpaxaaH, coceaeil, TpeOoBaHMN MOXKapHOI
0€e30MacHOCTH, CAHUTAPHO-TUTHMEHUYECKHX, HKOJIOTMYECKUX W HMHBIX TpeOOBaHUM
3aKOHOJATENbCTBA, a TAaKKE€ B COOTBETCTBUM C TMpaBUJaMU  [OJIb30BaHUS
KWIBIMA TIOMEIEHUSMH, TBEP>KIECHHBIMU yHOJHOMOUYEeHHbIM [IpaButensctBoM PO
(bemepanbHBIM OPraHOM UCIIOJIHUTENBHON BaacThy (4. 4 c1. 17).

Cornacio 4. 4 cr. 30 KK P® CcOOCTBEHHHMK XWJIOrO MOMEIIECHUS O0s3aH
MOJAEPKUBATh €r0 B HAAJIEKAIIEM COCTOSHUU, HE JOIMYyCKas 0ecX03iiCTBEHHOTO
oOpalleHusi ¢ HUM, COONIOAAaTh MpaBa M 3aKOHHBIE MHTEPECHl cOceieH, MmpaBuiia
TI0JI530BaHUS KHJIBIMH ITOMEICHUAMU,

Bo wucnonnenune mnomoxenuid XK P®, IlocranoBnenuem IIpaBurtenbctBa
Poccuiickoit denepanuun ot 21 suBaps 2006 r. N 25 yrBepxkaensr I[IpaBuna
NOJIb30BAaHUS  KWIBIMH  TOMEILIEHUSAMH,  OOSI3bIBAIOLIME  OCYILECTBIATH
NOJIb30BAHUE KWJIBIM TOMEIIEHUEM C YYeTOM COOJIOJEHUs TMpaB U 3aKOHHBIX
MHTEPECOB, MPOKUBAIOIINX B )KUJIOM MOMEIICHUH TPAXKAaH U cocenent (1.6).

[IpuBeeHHBIE HOPMBI CBHUJETEIBCTBYIOT O TOM, YTO MOJb30BAHUE >KHUJIBIM
OMEIIEHUEM, OCYIIECTBISIEMOE TPaKJAaHUHOM, HE JOHKHO HapyllaTh MpaB |
3aKOHHBIX HMHTEPECOB JPYrUX TpaxkJaH, B YaCTHOCTU CYOBEKTMBHOIO IpaBa Ha
TUIITUHY.

B cnydae nHapymieHus «mpaBa TpaXiaH Ha TUIIMHY», CYOBEKTbl JTHUYHBIX
HEUMYIIECTBEHHBIX OTHOIIEHUH MOTYT UCIOJIb30BaTh PA3JIHYHBIE CIIOCOOBI
yperyaupoBaHus  BO3HUKIIUX  pa3HOIJIACHM,  HampuMmep, OOpaTUTBhCS  C
NUCHMEHHBIM 3aBJICHHEM C YKa3aHUEM [MPEeMIOKEeHUH 00 yperyaupoBaHUH
CIIOPHBIX BONPOCOB WIIM C TpeOoBaHMEM 00 YCTpaHEHHH HAPYIICHUM, U T.1I.

Mexay TeM MNOpeACTaBISIETCA, YTO HE BCsAKasg JAOKYMEHTalbHas IMEpenucKa
MOXET OTHOCUTCS K JO0CYAeOHOMY TOPSAKY YPETryJIHpOBaHUSA OIPEIEICHHOTO
cropa.

[lo Hamemy MHEHUIO, TaKOM OCOOECHHOCTHIO B MPUBEICHHOM IMpuMepe, OyaeT
HEOOXOIUMOCTh JIOKYMEHTAJIBHOTO TMOJATBEPKACHHUS H3JI0KEHHBIX B OOpalieHuu
(dakTOB HapylleHUs MpaBa Ha THUILIHWHY, HAIpUMEp, MPOTOKOJIAMH 3aMepa YpOBHS
mymMa u (MIM) 3aKIIOYCHHUSIMH OKCIEPTOB, CBUIACTECIBCKUM IOKA3aHUSAMHU,
MaTepruajaMu aIMUHUCTPATHBHBIX TMPOBEPOK H T.M. (CM.. ATCIDISIIMOHHOE
onpenenenue Anraiickoro kpaesoro cyaa ot 14.01.2014 no geny N 33-142/2014)3,

[IpencraBnsieTcs, 4to JocyleOHas 3al[uTa MOXXET pacCMaTpUBaTbCs Kak
camo3aluTa HapyIIeHHBIX CYObEKTUBHBIX MPAaB.

NubiMH cllOBamMHU, ¢ MOMEHTA HapylIEHUs, HalpuMep, CYObEKTUBHOTO IpaBa
HAa THUIIMHY, J000€ 3aWHTEPECOBAHHOE JIMI0O CTAaHOBUTCS oOJaaarenem
MaTepHabHOTO TMpaBa oOpamieHuss ¢ TpeOoBaHWEM 00 YCTpaHEHWUW JIFOOBIX
HapYIIEHUH CBOMX CYOBEKTHBHBIX MpPaB W B pPaMKax CaMO3AIUTHI TPUMEHHTH
J100bIE MPOLETYPhI 1OCYAEOHOT0 MOPsAIKa pa3pelieHus! CIIOPOB.

Takum oOpazom, ¢opMa U crnocoObl A0CYACOHOTO YperyaupoBaHUsSl CIIOpPOB,
CBA3aHHBIX C OCYIIECTBIECHHWEM U 3alMTOd HEMMYLIECTBEHHBIX IIpaB, OyaeT
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3aBUCETh OT XapakTepa JMUYHONO HEHMYIIECTBEHHOIO  IPaBOOTHOLIEHUS,
cyliecTBa HEMAaTepHalbHONO OJjlara M Croco0a BOCCTAHOBJIEHMS HAapYyILIEHHOTO
npasa.

BYTAKOBA H. A.”

CornacuresbHasi NpoueaAypa: aJIbTEPHATHBHOE YperyJJMpoBaHue CIIOPOB
(«<ADR»)(moHsiTHE ¥ CYIIIHOCTD)

Annorauust: Llenplo HacTosimed cTaThU SIBUIJICSA KPaTKU 0030p MaTpHULbl COTJIACUTENbHBIX
nporeayp. AnbTepHaTHBHOE pasperieHue cropa (ADR) sBnsercs mocpegHUYECTBOM U
NPUMHUPUTEIBHON  MpOLENypoi, KOTopas  SIBISIETCS  JPYKECTBEHHBIM  CIOCOOOM
YpEryJlupoBaHUsl  CIOPOB  TpU  COJACHCTBUM  HEUTPAJIbHOIO  TPETHEro  JIMIIA.
[TocpennuuecTBO/MpUMUpPHUTENbHAS TPOLEAYpa TEOPETHUUECKU sBIsieTcs Oosiee ACIIEBOM U
ObicTpoil (popMoO#l paspelieHusi CIOPOB, OJHAKO HE HOCUT OO0sA3aTETBLHOIO XapakTepa, U
CTOpPOHBI BIIpaBe MPOUTHOPHUPOBATH peElIeHHe MocpeaHuka. Kak mpaBuio, CTOPOHBI BIpaBe
0TKa3aThCs OT MOCPEIHUYECTBA/PUMHUPHUTENIbHOM TIpoueaypsl, ecian ADR ux He ycTpauBaer.
Bbyner nu ADR ycnemHbsiM, 3aBUCUT OT TakuX (PaKTOPOB, KaK 005A3aTE€IbCTBO 00EHX CTOPOH
Mo JpPYKECTBEHHOMY pa3pelieHHI0, a TakXe JIMYHBIX HaBBIKOB U  CTPEMJICHHSA
MOCPETHUKA/TIPUMUPHUTENE TOMOYb. B  OOJBIIMHCTBE TMPABOBBIX CHCTEM COIJIAILEHUE,
JOCTUTHYTOE B pe3yibTaTe OOpalieHHs K TOCPEIHUKY/TIPUMHUPHUTEN0, UMEET MPUPOIY
JI0rOBOPA, a HE Cy1e0HOT0 pEeLIeHHUS.

KiroueBble cioBa: corsiacurtenbHas Hpolenypa, ajlbTepHaTuBHoe paspeuienue crnopa (ADR),
HOCPETHUYECTBO, IPUMHUPHUTENbHAS IPOLielypa, apOUTpax.

Conciliation: Alternative Dispute Resolution (“ADR”) (concept and essence)

Annotation: The purpose of this article is to provide a brief overview of the conciliation.
Alternative dispute resolution (ADR) is mediation and conciliation, which is a friendly way of
settling disputes with the assistance of a neutral third party. Mediation/conciliation is
theoretically a cheaper and faster form of dispute resolution, but is not binding and the parties
are free to ignore the mediator's decision. As a rule, the parties have the right to refuse
mediation/conciliation if they are not satisfied with ADR. Whether ADR will be successful
depends on factors such as the commitment of both parties to a friendly settlement, as well as
the personal skills and willingness of the mediator/conciliator to help. In most legal systems,
an agreement reached as a result of recourse to a conciliator/conciliator is of the nature of a
contract and not of a judicial decision.

Keywords: conciliation, alternative dispute resolution (ADR), mediation, conciliation,
arbitration.

Criop sIBIsIeTCS HEOTHEMIIEMOM YacThlO OOIIECTBEHHOTO B3aUMOJICHCTBUS C MOMEHTA
3apOXKJIeHUs 4desioBedecTBa. Eciu criop Mexay AByMsI MHAMBUJYaMH Pa3pacTeTCs U CTAHET
OTHOCUTBHCS K yrpo3aM HaIMOHAJIbHOW O€30MacHOCTH, MUPY U CTaOMIBHOCTH, KOTOPHIC
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St. Petersburg, Candidate of Law Sciences.



ABJISIIOTCS. OCHOBHBIMM TIapaMeTpaMu sl H3MepeHus pa3Butusg Hamuu. C  1enbro
YpEryJIMpOBaHMs CIOpa MPaBOBBIM CIIOCOOOM HAllMOHAJIbHBIE IPABUTENHCTBA OOJBIIMHCTBA
CTpaH CO3JaJIi CUCTEMY CYyAEOHBIX OPraHOB.

Ho 1o yupexnaeHust rocyaapcTBEHHBIX CYJOB, U JaXe MOCIE UX CO3AAHMs, ObUIM U
IpyTUE YacTHBIE CYJbl, C MOMOIIBI0O KOTOPHIX OOIIECTBO MBITAJIOCh YPETYJIUPOBATH CIIOPHI.
OHU NOJTYyYnIIM Ha3BaHUE - MEXAHU3M aJIbTEPHATUBHOIO yperynupoBaHus cropoB (ADR).

CymiectByeT Tpu  IIMPOKO  HCMONB3yeMbiXx  cmocoba ADR:  apOutpax,
MOCPETHNUYECTBO/IPUMUPEHUE U TEPEroBOPhL. AJIBTEPHATUBHOE YPETYJIHPOBAHUE CIIOPOB
BO3HHUKJIO B CTpaHax oOImiei cucTtemsl mpasa, BkItouas BenukoOputanuto, CLIA, Kanany u
Ascrpanuio. B Benukobputanun ADR ucnonb3yercs B O0JIbIIOM KOJUYECTBE IPAKIAHCKUX
CIIOpPOB, BKJIIOUasi MEJIKHE TSKObI, CEMEIHbIE CIIOPBI, a TAKXE MPU PaCCMOTPEHNUN KOMILJIEKCa
MEXIyHapOJHBIX KoMMepueckux crnopoB. ADR mpusHaeTcss 3koHOMUYECKH 3((eKTUBHOMN
aNbTEepHATUBOM CyJeOHOTO mpolecca, KOTOpoe MPUMEHSETCsl Ha JOOpOBOJIBHOM OCHOBE IO
COTTIAIIICHUIO, WJIM, B clly4ae, Korja IMojoxkeHue o mnpuMmeneHuun ADR 3akperieHo B
YCJIOBUSX KOHTpakTa. MHOTrMe KOHTpPAareHThl 3apaHee B KOHTPAKTE COIVIACYIOT NMPUMEHEHUe
ADR 1151 paccMOTpeHHUs CIIOPOB, BOSHUKAIOIINX BO BPEMS CPOKa JEHCTBUS KOHTPAKTA.

Ob6ecneuenue 3¢G(HEKTUBHOTO YPETYIUPOBAHUS CIOPOB SBIISICTCS BA)XXHOM 3amadeid
KaK Ha HallMOHAJbHOM, TaK M Ha MEXAyHapoJHOM ypoBHsX. Llenab pazpaboTku MexaHH3MOB
3G (EeKTUBHOrO pa3pelieHusi CIOPOB 3aKIIOYaeTcsi B OOECHEYeHMH TOro, 4YTOObI CIHOpPBI
paspeianuch ¢ MoMoIbio dQPEKTUBHBIX U JIEHCTBEHHBIX CpelICTB. sl AOCTHKEHHs 3TOM
TJIaBHOM 11eJId, MEXKIYHAapOJIHOE COOOLIECTBO MIIET Pa3IUYHbIE HOBBIE METOJbI U CIHOCOOBI
ADR, u Bce MeHbIlIe HACTaWBAE€T HAa COXPAHEHUH TPAJUIIMOHHBIX METOJIOB pa3pelieHUs
CIIOPOB MOCPEACTBOM CYA€OHOT0 pa3OupaTesibcTBa, YTO B OCHOBHOM Hed(h(PEKTUBHO.

[ToaToMy B Hacrtosiiee BpeMsi albTEpPHATUBHOE pa3pelIeHUE CIIOPOB C YYETOM €ro
OUYEBUJIHBIX TMPEUMYIIECTB MOIYYWIO IIUPOKOE MPHU3HAHUE [JIsl pa3pelieHus] CIOpPOB.
W3nuiiHe roBopuTh, U4TO Jaxe cyAeOHble YHHOBHUKH, KOTOpBIE MPUBBIKIM paccMaTpUBATh
ADR, kak anbTepHaTHBY CyJeOHOW BJIACTH, CTaJIM MpU3HaBaTh HeoOxomumocTh ADR, kak
s deKTUBHOrO criocoba it yperyJIupoBaHus CIIOPOB.

[Tooatomy cnoBo «AnbrepHaTuBHOe» B KoHTekcTe ADR  ymorpebnsiercs kak
pujiaraTeibHOE U OTHOCUTCS KO BCEM pa3pelIeHHBIM MEXaHH3MaM pa3pelieHusi CIOopoB,
OTIUYHBIX OT cyAeOHbIX. [IpuHMMas BO BHUMaHHE, UYTO (paza «pa3pelieHre CropoBy, Mpu
OTCYTCTBUM  CJOBa  «AJIbTEpHATUBHOE»,  ABISETCS  MPOCTO  Habop  MHpoOLEnyp,
MpeIHa3HAYEHHBIX [UIsI TPEJOTBPAIEHUS, PETYJIUPOBAHMS WJIM pa3pelICHUs] CIOPOB H
CCBOAUTCA K camozanuTe B ¢opMe IMeperoBopoB. ITO TOBOPUT O TOM, YTO CIOBO
«ANBTEPHATHUBHOE» O3HAYAET HAIMYUE MEXaHHU3MOB YPETyJIUPOBAHUS CIIOPOB, OTIIMYHBIX OT
dhopmanbHBIX CyaeOHBIX pa3ouparenbcTB. ADR He sABIseTCS alnbTEepHATHBON CyIy, XOTSA U
BKJIIOYAET apOuTpak. AJbTEPHATUBHOE pa3pellleHre CIIOPOB OXBATHIBAET PA3IMUHbIE MUPHBIC
paspelieHust CropoB, KpoMe CyJIEOHBIX MPOIIETYP.

W3nuniHe roBopuTh, YTO aJbTEPHATUBHOE pPa3pelIEHUE CIOPOB paccMaTpUBAETCH,
KaK METOJl pa3pelleHus CIOpOB, YUYWUTBHIBAIOUIUI BCE  TPAaJULMOHHBIE  METOJIBI
yPeryJIupoBaHUs CIIOPOB U MHBIE MEXaHU3MBI, YeM Cy/IeOHOe pa30MpaTenbCTBO.

Jpyrum BakHBIM ci10BOM st onipeneneHust ADR ssisiercs "cnop/ kommmsus'". Uaer
JMCKYCCHS SIBJISIOTCS JIM KOHQIIMKT U CIIOp CHHOHMUMAaMHU. [Icuxosoru, 1opucTsl, TUILIOMATHI
Y TOCYJIApCTBEHHBIE CIYXKaIllFe UMEIOT JIeJo B cBoel pabore ¢ KoHGumKkTamu/ criopamu. Uto
KacaeTcsl pasiuuusi MEXIy KOH(QIMKTOM U CHOPOM, TO OJIHH, HAmpUMep, OMpPEeIsioT
"KOHQIUKT" KaKk (popMy KOHKYpPEHTHOTO MOBEIEHUS, APYTHe BUAAT B MOHATUHU "KOHQIHUKT"
IIPOCTOE OTPAKEHUE PA3NMUUN U BO3MOXKHOCTH JMYHOCTHOTO pOCTA, TPETbU IMPU3HAIOT
KOH(IIUKT BOOPY>KEHHBIM KOH(DIUKTOM MM BOWHOM.

"Konduukt" sBngercs sBiaeHueM c Tpems acnektamu. OHa TPOSABISETCS uepes3
OTHOILIEHHE U MTOBEJIEHUE, UTO OTKPBIBAET EPCIEKTUBY TOTO, YTO KOHPIIMKT MOKET ObITh KaKk



BHYTPEHHHUM COCTOSIHUEM, TaK M BHEIIHUM aKTOM WJIH JKOJOTUYECKOW CHUTyallueH.
Hamporus, crnop - 310 cneuuduueckoe nposiBaeHue KOHPuHKTa. Crnop OOBIYHO HMEET
UICHTU(DUIIUPYEMbIE CTOPOHBI U YETKO OMPEICNICHHBIE Pa3Iudus MEXAY 3TUMH CTOPOHAMH.
Onun crop - 3T0 NPOAOCTKEHUE KOHPIMKTA: KOH(MIUKT MOPOKIAACT U MOAJIEPKUBACT CHOP.
DTO pa3nyure MEeXTy KOHQIMKTOM U CIIOPOM SIBJISIETCS OYEHBb BaXKHBIM, TTOCKOJIBKY B ClIydae
paspelieHus cropa JIMIIb [OBEPXHOCTHBIM 00pa3oMm, 0e3 ydeTa JIeKallero B OCHOBE
KOH()JIMKTA, OH MOKET MOBTOPUTHCA WIH OBITh 3aMEHEHHBIM JAPYTHMMH AHAJIOTHYHBIMU WU
CBSI3aHHBIMU CIIOPAMHU.

Crop — 3TO MEXJIUYHOCTHBIA KOH(IMKT, KOTOPBIA MEPEeNacTcsl WU MPOSIBISETCS.
OmuH KOHGIMKT HE MOXET CTaTh CIIOPOM, €CIM OH HE MepesaeTcs KoMy-iaubo B ¢dopme
MpeArnoiaracMoil HECOBMECTUMOCTH HJIM OCTIapUBAEMOU MPETEH3UU.

Crnop — 9TO KOJUIM3UU WM TPOTUBOPEUUS; KOJUIM3UU TPUTA3AaHUNA WU TIPaB;
yTBEpXKJCHUE TpaBa, TPeOOBaHUS WU TPEOOBAHMS OJHONW CTOPOHBI MPOTHUBOIMOJIOKHBIX
YTBEPXKIACHUH; IPEAMET Cy1e0HOTO MPOIlecca; BOMPOC, O KOTOPOMY BO30YkKIAE€TCS UCK.

CoBpeMeHHBIE METO/BI U MPOOJIEMbI, BOSHUKAIOIINE B CBSI3U C PA3TUUYUSIMU MEXKTY
CyneOHBIMU pa30upaTeIbCTBAMU U apOUTPAKOM, UMEIOT IPEBHUE KOPHU.

AJbTEpHATUBHOE YPETYJIUPOBAHUE CIIOPOB XOPOIIO YPEryJupoBaHO B psje
opucaukiuii, B Tom uucie B CIIA, Kanage m ABcTpamuu. 3a MNOCJIEAHUE TOJbI MBI
HaOI0JaM TIOSIBIEHWE MHOXECTBA IMOCPEIHUYECKUX opraHuzanuii. B BenukoOpurannu
ADR monoXuTenbHO UCTIONIB3YETCS B IIUPOKOM CHEKTPE TPakKTaHCKUX CIIOPOB, B TOM UYHCTIE
MEJIKMX TPETCH3UM, CEMEWHBIX €], CTPOUTEIbHBIX KOHTPAKTOB, a TAaKXE B CIOXKHBIX
MEXIyHApOIHBIX KoMMepueckux cropax. ADR, kak mpaBuio, mpeajaraercs B KauyecTBe
SKOHOMHYECKH 3(PPEKTUBHON albTEPHATUBBI CYJIEOHOrO Mpollecca M NPUMEHSETCS Ha
NO0OpOBOJILHOW OCHOBE WJIM BCJEJICTBUE JOTOBOPHBIX TIOJIOKEHUH, TO €CTh YCJIOBHM
norosopa. MHOrMe KOMMEpPUYECKUE COTJIAIlIEHHs] B HACTOSIEE BPEMS BKIIIOUAIOT IMOJIOKECHHUS
0 pa3pelieHnH CIopoB, B KOTOPBIX JOTOBAPUBAIOIIMECS CTOPOHBI U30MPAIOT METO/| PA3IICHHUS
Cropa, KOTOpbIil OyJeT HUCIONb30BaThCS, B Clydae BO3HUKHOBEHHMS CIIOpa B TEUEHHE CPOKa
neiictBusi koHTpakta. CTOpoHBI Takke MoryT uHunuupoBaTh ADR B Xxome cyaeOHoOro
nporecca.

Metonst ADR, ucnonbs3yemsble 15l JOCTUKEHUS yperyaupoBanus crnopa. Hekoropsie
94acTO UCIOJIb3yEeMbIe METO/IbL:

- ApbuTtpax - 310 6osee GpopMambHBIN M 00sS3aTENBHBIN MPOIECC, B KOTOPOM OyJIeT
pas3peliieH crop apoUuTpoM , Ha3HAYEHHBIM 00EMMH CTOPOHAMHU.

- Menuanus - BO3MOXHO, CaMblid TOMYJSPHBIA CrMOCO0 pa3pelieHusi CIOpOB.
HesaBucumasi TpeThs CTOpOHa, Kak MpaBuiio, 00Jajaroimias COOTBETCTBYIOIIUM OIBITOM B
oOnacTu paspelieHus Cropa, HAa3HA4YaeTcsi CTOPOHAMHM B KadecTBe mocpenHuka. [Iporecc
MeMaIi HAaYUHACTCS ¢ 0OCYKICHMSI, CTOOHBI TAPUPYIOT APYT JIPYTY; TMOCIE ITOTO CTOPOHBI
MpPU COJEHUCTBUU TOCPEIHUKA CTPEMSITCS JOTOBOPHUTHCS 00 yperynupoBaHuu cropa. Eciu
yperynupoBanue OyneT ITOCTUTHYTO, OHO MOXET CTaTh HOPUIUYECKH OOS3BIBAIOIIUM
JIOTOBOPOM.

- Cynebnoe pemenue (Adjudication) - Meron Hambosiee 4acTO HMCIOJIB3YETCS IMPHU
pa3pelIeHnH CTPOUTEIbHBIX CIIOPOB. bbICTpoe pellieHne NPUHUMAETCS CyAbEN U YKa3bIBAeTCs
MIEPHOJ] BpEMEHH, B TEUEHUE KOTOPOTO CTOPOHBI 00sI3aHbI TIEpeIaTh STOT BOMPOC B apOUTpaxK
WK B cyAeOHbIN nporiecc. Pemenne apoutpa sBiseTcs 00s13aTeNbHBIM ISl CTOPOH U JOJIKHO
cobmogarsesl.

! Robert J. MacCoun, Edgar Lind. Alternative Dispute Resolution in Trial and Appellate Courts. //
https://www.rand.org/pubs/reprints/RP117.html (nara oopamenns 3.01.2019).
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OnucaHHble BBIINIE MPOLEAYPHl SBIAIOTCS HanOoJjiee IIUPOKO HCIOJIb3YyEMbIMU
Metogamu ADR. IleperoBopsl UrparoT BaXHYIO poyib B Kaxaom jeie. OIHAKO CYIIECTBYET
OeCUMCIEHHOE MHOXKECTBO JIpyrux MeTooB ADR, MHOTrHE U3 KOTOPBIX MPEACTABIIAIOT COOOM
KOMOMHAIMIO BBINIEYKa3aHHBIX mpoueayp. Hanpumep, Hepeako cHopsige CTPOHBI
HAUYMHAIOT TIEPErOBOPHl C pPaHHEW HEUTPAIBHOM OLEHKHA CIIOpa, a 3aTeéM MEPEXOIAT K
ITOCPETHUYECTBY, HE CBA3BIBAIOIIEMY UX. ECiIM OCpETHNYECTBO HE YIa€TCsl, CTOPOHBI MOTYT
MPUCTYIUTh K 00si3aTenbHOMY apoutpaxy. Llenp kaxzaoro Buga ADR 3axmiodaercs B TOM,
YTOOBl CTOPOHBI HAIUIM HambOosee 3()PEeKTUBHBINA CHOCOO pa3pelleHHs CBOEro cropa, He
npuberas kK cyaeoHoMy paszoupartenbctBy. [Iponecc ADR He pa3 nmonBepraiics KpuTHKE, Kak
mycTasi Tpara BpPEMEHH, IOCKOJIbKY TO JX€ CaMO€ BpeMs MOXKET ObITh IOTPAayeHO Ha
paccMOTpEeHUE HCKOB B CyJE€, IJIe CTOPOHBI CIOpa 3alIUIIEHbBl MHOXXECTBOM (OpMabHBIX
npas, npouenyp v npaBwi. OIHAKO MHOTME YYAaCTHHUKHM O€3yCHENIHbIX pa30upaTeNbCTB B
pamkax ADR cuuTarOT TONE3HBIM ONPENEIUTh, YTO MX CHOPbl HE MOAJAKTCS
yYpEryJIMpPOBaHUIO IIyTEM [IEPETOBOPOB JI0 Hayana cy1e0HOro pa3ouparenbCTBa.

Hecmotpss Ha cBom ycmexu 3a nocnennue Tpu aecsatuietus, ADR He sBusercs
MOAXOJAUIMM BBIOOPOM Ui BCEX IOPUIMYECKUX CHopoB. MHorue ¢usnyeckue Hu
IOpUIMYECKHE JIMLAa NO-TIPEeKHEMY CONPOTUBIAIOTCS ADR, IOCKOIBKY B 3TOM OTCYTCTBYET
MaTepuaJbHO-TIPABOBBIE, IPOLIECCYANIbHBIE M JOKA3aTEeJIbCTBEHHBIE CPEACTBA 3alllUThI,
UMEloIMecs B paMKax opHIMaNbHbBIX CyJeOHbIX pa3OuparenbctB. Hanpumep, ctoporst ADR
OOBIYHO OTKa3bIBAIOTCSI OT CBOMX NpPaB BO3pa)kaTh MPOTHUB JOKA3aTEIbCTB, KOTOPbIE MOTYT
ObITh MPU3HAHBI HETIPUEMJIEMBIMU B COOTBETCTBUHU C pEriiaMeHTOM cyla. CBHUAETEIhCTBA C
Yy)KUX CJIOB SIBJSIFOTCSL  PAacCHpPOCTPAHEHHBIM NPUMEPOM  JI0KA3aTEIbCTB, KOTOPHIE
paccMaTpuBarOTCA CTOPOHAMU M NOocpelHuKamu B paMkax ADR, HO koTopble, Kak IpaBuio,
UCKJIIOUAIOTCS U3 TPAXKIAHCKOr0 CyIONpPOU3BOACTBA. Eciu criopsmas CTOpOHa CYUTAET, YTO
MOXET II0)KEPTBOBAaTh CJMIIKOM MHOTMMHM IIpaBaMM U 3alllUTOM, OTKa3aBIIMCh OT
dbopmanbsHOCTEM cyaonmpousBoacTBa, To ADR Oyzaer moaxoasiiuM METOJOM pa3pelieHus
CIIOPOB.

OnHo U3 “TIOJTHOMOYHMK”, KOTOPOE CYJ MOKET OCYHIECTBJISTH B TOM Cllydae, €CIIH
CTOpOHA HEOOOCHOBAaHHO HE BBICTYMAET B KaueCTBE MOCPETHUKA, 3aKIIOYACTCS B JIUIICHUU
CTOPOHBI BO3MOHOCTH TOJIHOTO BO3MEMIEHUS PacxoJoB. bpeMs noka3biBaHUS JEKHUT HA
NOTEPIIEBUIEH HEylauy CTOPOHE, KOTOpas IOJDKHA JT0Ka3aTh, OUYEMY CIEAYET OTCTYHUTh OT
oO11ero npaBuja B OTHOIIEHUU PACXOJ0B — T. €. IOUYEeMy IMOTepIieBIlas Heyjauy CTOPOHA He
JOJDKHA OIUJIaYMBaTh pacXoibl BBIMTpaBIIeld cTOpoHbl. HeoOxoaumo mokaszath, dTO
BBIUTPABIIIAs JIEJI0 CTOPOHA JIeHCTBOBAIa HEOOOCHOBAHHO, OTKa3bIBasiCh coriacoBaTh ADR, ¢
Y4ETOM:

(I) xapakrepa cropa;

(IT) cymectBa aena;

(III) crenenu, B KOTOPOil ObLTH OMPOOOBAHBI IPYTHUE METOJIBI YPETYINPOBAHHUS;

(IV) 6bU1H TM HEMPOTIOPIIMOHAIBHO BHICOKUMU pacxojiel Ha ADR;

(V) umeno nu ADR peanbHble IEpCIEKTUBBI HA yCIIEX.

[IpeumymiectBa ADR:

I) oxazaHne cTopoHaM MOMOIIM B 3KOHOMUU PACX0JI0B.

I1) n36aBUTH CTOPOHBI OT 3aJIEPHKEK C 3aBEpIICHUEM CyAeOHOTO pa3OuparenbcTBa Mo
UX CIIOPaM.

[II) mpegocraBieHUEe CTOPOHAM BO3MOXKHOCTH JTOOMBATHCS YpPETyJIMPOBAHUSI CBOUX
CIIOPOB TPU COXPAHEHMM CYILIECTBYIOIIMX KOMMEPUYECKMX OTHOUIEHHII W pPBIHOYHOU
penyTanuu.

IV) nmpenoctaButh cTropoHaM 0oJjee IMIHMPOKUN CHEKTP PELIEHUM, YeM T€, KOTOpbIE
npeuiaraloTcss B XoJle CyIeOHOro pa3OHMpaTesbCcTBa: HANpHUMEp, 3aKII0YEHHE OyTymux
KOHTPAKTOB IO CHUKEHHOM LICHE.



V) BHOCHUTD CyIIIECTBEHHBIN BKIaJ B Oosiee 3(EKTUBHOE MCIIOJIb30BAHUE CYAEOHBIX
pPECYpPCOB: MHBIMHM CIIOBaMH, BBICBOOOXKIATh CyJeOHOE BpeMsl Uil PacCMOTPEHHUS APYTUX
nent,

CymiecTByeT psii OpraHu3alMii M 4YacTHBIX JHI, KOoTopble mpemnaraior ADR wu
CBSA3aHHBIE C HUM ycCiIyrd. HeBo3MOXKHO AaTh TOYHOE OMMCAHHE MpolEecca WIH MPOLEAyp
ADR. IlocpenHun4yecTBO MOXET BapbUpOBAaThCA OT HEOPUIMANBHBIX OOCYXIEHUH dYepes
nocpeHuKa 10 6osee opULIHUATbHBIX CIYIIAHUN, KOTOPbIE MOTYT JIJIUTHCSI HECKOJIBKO JHEU U
B KOTOPBIX CTOPOHBI NMPEACTABIICHBI a/IBOKATAMHU.

HekoToppele BaxxHbIE 0COOCHHOCTH MEANALINHN:

(a) TpuCyTCTBHME KJIMEHTa W/WIM COOTBETCTBYIOIIETO CTPaxOBIIUKAa (TIpH
HEO0OXOJIMMOCTH);

(b) mpakTuka MeauaTopa o0CyXIaTh JIeJI0 CO CTOPOHAMHU B YaCTHOM MOPSAKE — T. €.
0€e3 NpUCyTCTBUS APYTOM CTOPOHBI;

C) oOOCyXIeHuss B paMKax I[OCpeJHMYecTBa SBISAOTCA (KaK  IPAaBHIIO)
KOH(HUICHIMATBHBIMHUZ,

Ob6ecneuenue 3¢(HEKTUBHOTO pa3pellIeHUs] CIIOPOB SBIIAETCS OCHOBHOM 3ajadeii, Kak
BHYTPH KaXJOTO TOCYyAapCTBa, TaK Ha MEXIyHapoAHoM ypoBHe. llenb pa3zpaboTku
MeXaHU3MOB obecrieueHus 3(HEKTUBHOTO pa3pelIeHus CIIOPOB 3aKII0YaeTCs B 00€CTICUCHU U
TOT0, 4TOOBI CHOpHI paszpemainch 3(Q(PEeKTUBHBIMU M JCUCTBEHHBIMU cpeacTBamu. Jis
JOCTUKEHUSI 3TOM OCHOBHOHM II€JIM, TOCYIapcTBa M MEXKIYHAapOJIHOE COOOLIECTBO MILYT
pa3jMyYHbIe MyTH YPETyJIUpPOBAHUS CIIOPOB HEXKEIH, YeM HACTauBaTh Ha TPAAUIIMOHHOM
crnocobe paspelieHHsi cropa IOCPEICTBOM CyJIeOHOro pa30MpaTenbCcTBa, KOTOPOE B
OCHOBHOM He3((HEKTHUBHO.
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AHHOTanms: B crathe TE3MCHO pacCMOTPEHBI BONPOCHI BO3MOXHOCTH H
HEBO3MOKHOCTU INMPUMEHEHUS MEIHAlMUd WU APYTMX NPUMHUPHUTEIBHBIX HPOLETYD
[0 CIIOpPaM,BO3HUKAIOIIMM W3 TPa)XKTAHCKUX IPaBOOTHOLIEHUH. HeBO3MOKHOCTH
OpUMEHEHUs  OOyCIIOBJIEHA  OMNPEACJICHHBIMU  COCTABIISIIOIIMMH,  KOTOpPbIE
IPUBEICHBI B cTaThe. KimtoueBsle ciioBa: Meauanus, IpUMUPUTEIbHBIE TPOLIEAYPHI,
IPAXKIAaHCKOE NIPABO-OTHOILIECHUE.

Mediation at indemnification, caused by public authorities: statement
of a problem

Annotation: In article questions of an opportunity and impossibility of application
of mediation and other conciliatory procedures for the disputes arising from civil
legal relationship are briefly considered. The impossibility of application is caused
by certain components which are given in article.

Keywords: mediation, conciliatory procedures, civil legal relationship.

Ceromnst mponeaypa MeIualuyd TMpeAcTaBiIseT coboi crenuduueckuit
UHCTPYMEHT JUIsl CHOPSIIMX CTOPOH MO0 BBIOOPY croco0a yperyiaupOoBaHUs
CIIOPHOM cUTyanuu: J00pOBOJIBHO WU B cyneOHoM mnopsake. [loTpeOHOCTH B
Meauanuu o0ycloBJIeHa €€ COJAEpKaHUEM, JaHHas MpoIeaypa HeoOXoauma s
TOTO, 4YTOOBI CTOPOHBI CIIOpa C YyYacTHUEM TPEThUX HE3AWHTEPECOBAHHBIX
HE3aBUCUMBIX JIMI[ (MEIHATOPOB) MOIVIM MPHATH K KOHCEHCYCY W JOCTHYb
000I0JIOBBITOTHOTO pe3ynbrata. MHTerpanus OPUMHUPUTEIBHBIX TPOUEAYp B
IpaBOBOE II0JIE BUIAUTCS OJHUM U3 MPHUOPUTETHBIX BEKTOPOB MOAECPHU3ALMU
MEXaHU3MOB M HMHCTPYMEHTOB YpPETYJIHpPOBaHHS KOHMIUKTHBIX CUTyallMid W
3alllUTBl W BOCCTAHOBIEHUS CYOBEKTHUBHBIX TpaB. LleHHOCT, wWHTETpaIuu
MEIUAIllMd W WHBIX abTEPHATUBHBIX CIOCOOOB YPETyIHUpPOBaHUS KOHMIMKTHBIX
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CUTyallUd BUAMUTCA OECCIIOPHOM, KaK B OTHOLIEHMH TOCYAAapCTBA, TaK U CTOPOH
copa. He mapoM npumMupuTenbHbIE NPOLEAYPHl  MHOJYYWIM  IIAPOKOE
pacnpocTpaHeHHME B KayecTBE  CIOCOOOB  yperyjJupoBaHUs  CIHOPOB B
MEXIyHapOJHOM mpakTuke!,

Ha ceroansiminuii nens B Poccuiickoit ®denepanuu o6mactb NpUMEHEHUS
MEIHMAIMU TMPAKTUYECKH HE OrpaHWYEHa ACHCTBYIOIIMM 3aKOHOJATENIbCTBOM, W,
B YACTHOCTH, CIIEIIUATBHBIM 3aKOHOM.

I'paxxnanckuii 3akoH Poccuu, B oTiiMune OT 3apyOe€kKHBIX aKTOB MOJO0OHOTO
poJla, HEe BKJIIOYAET B ce0s yKa3aHU 1O BOMPOCY O TOM, YTO ydacTHE MeAuaTopa
ABIIETCST 003aTEIbHBIM B OMNPENENEHHBIX TPakIaHCKUX MPABOOTHOIICHUSX.
Takum oOpazom, B Poccuiickoii denepanuu yyacTue MearaTopa B TpaXaaHCKUX
crnopax — Je70 106poBonsHoe?. OJHOBPEMEHHO C OTUM HEOOXOAUMO
OTPEJEINTh, B JIIOOBIX JIM TPAXAAHCKUX MPABOOTHOLIEHUSAX JOMYCTUMO y4acTue
MEINaTOpa U CYLIECTBYIOT JIM KaKUe-TO OTPAaHUYEHUS.

OCHOBHBIM U E€IMHCTBEHHBIM CIEHHAIM3UPOBAHHBIM HOPMAaTHUBHBIM
npaBoBbIM akTOM B Poccum B chepe meauanuum siBisiercs DenepanbHbiil 3aKoH
P® ot 27.07.2010 Ne 193-®3 «O6 anbTepHaTUBHOM MpOLIEAYypEe YpPETyIUPOBAHUS
CIIOPOB C y4acTUEM NOCpPEIHHKA (IpoLeaype Me)maunn)»3 (mamee — 3akoH O
Menuaimun). YkazaHHbIM D3 periaMeHTHPYIOTCS OTHOIICHUS, CONPSDKECHHBIC C
NPUMEHEHHUEM TPOLIEIypbl MEAHAIMK B KOHPIUKTHBIX CUTYaIUsIX, KOTOpPbIE
BO3ZHUKIIM U3 IPAXKAAHCKUX IPABOOTHOLLIECHUM, B TOM YUCIIE K OTHOLICHUSAM,
CBSI3aHHBIM C OCYILECTBICHUEM IIPEANPUHUMATEIBCKOW U MHOM HSKOHOMUYECKON
NEATENBHOCTH, a TaKkke KOHQIMKTaM, BO3HUKAFOIIMM M3 TPYIOBBIX
[PaBOOTHOLIEHUM M CEMEWHBIX MPAaBOOTHOLIEHUI. OZHOBPEMEHHO C 3TUM, Ba)KHO U
HE00XOIMMO C/ieNlaTh aKLEHT Ha TOM, YTO IPUMUPHUTEIbHbBIE MPOLEIyphl HE
NPUMEHSETCA K YKa3aHHBIM BBILIE CIIOPAM B CIIy4ae, €CJIM TAKUE CIIOPbI
3aTparuBaroT WK MOTYT 3aTPOHYTh IMyOJINYHBIE HHTEPECHI.

Takum o0Opa3om, cdepa TpPUMEHEHUS MEIUAIMM B  TPAXKIAHCKUX
[IPAaBOOTHOLICHUAX OIPAaHUYEHA 3aKOHOJATEIEM — HCKIIOUYEHHE COCTABIISIOT
Cly4yau, KOrJa CIIOpbl 3aTparuBalOT WJIMA MOIYT 3aTPOHYTb IIpaBa W 3aKOHHBIC
UHTEpPEChl TPETbUX JIAI, HE YYacTBYIOIIMX B MPOUEAYypEe MEAuauuu, WIN
ny6nuyHble uHTepechl. OQHAaKO JaHHAas HopMma c(OpMYJIHpPOBaHA HEAOCTATOYHO
KOHKPETHO, TIIOCKOJIbKY NPAaKTHYECKH 00O CHOp MOXKET TaK WIM HHaue
3aTPOHYTh TpaBa ¥  3aKOHHbIE HMHTEPEChl TpeThMX JHll  (Hampumep,
HECOBEPIICHHOIETHUX WM KOHTpPAareHTa M0 TMpenslaymiei caenke). Takxke
OOJBIION CHEKTp CIOPOB MOXKET 3aTpOHYTh M MyOJIMYHBIE MHTEPECHl, B
YaCTHOCTH, 3TO. CIEIKM C ydacTheM IyOJMYHO-IIPaBOBBIX OOpa30BaHHUI;
BO3MEIIECHUE Bpela, NPUYMHEHHOTO NPAaBOOXPAHMUTEIBHBIMU OpPraHaMU WU
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CyZIOM; BO3MEIIECHUWE  Bpelda, NPUYMHEHHOTO  TOCYAApPCTBEHHBIMM  WIH
MYHHUIIUOAIBHBIMA OpraHaMd WM UX JOJDKHOCTHBIMU JIMLIAMH; HUCTpeOOBaHUE
MMYIIECTBA M3 4YYKOIO HE3aKOHHOIO BJIQJCHHWS WIM [PHU3HAHHE IIpaBa
COOCTBEHHOCTM C Yy4yacTHUEeM IyOJIMYHO-TIPABOBBIX OOpa30BaHUl; CHOpPHI U3
0053aTENILHOTO CTPaXxOBaHUsl; OCIIAPUBAHUE AKTOB TOCYIAapCTBEHHBIX OPraHOB H
OpraHOB MECTHOI'O CaMOYIpPABJICHMS;, HAcleJOBaHHE C Y4acTHEM IyOJIuYyHO-
MpaBOBBIX 00pPa30BaHMM U JIP.

Hepuuunus «myOJIMYHBIE WHTEPECHI» HE HAXOAUT CBOETO OTPAXKEHUS U
TPaKTOBKH KaK B 3aKOHE O MEIUAIlMH, TaK U B UHBIX HOPMATUBHBIX MPABOBBIX AKTaX.
CoOTBETCTBEHHO, NpEACTaBIsIeTCA, YTO JaHHas KaTeropusi spisieTca obOmen. [Ipu
ATOM, MCXONs W3 OYKBaJbHOIO TPAKTOBAHUS BBIIICU3IOKEHHOW (OPMYIUPOBKH
MOYET OBbITh ClI€NaH BBIBOJ O TOM, YTO HpOIe/lypa MeIualli HEBO3MOXHA B JTFOOBIX
IPaXIaHCKO-TNIPABOBBIX CIIOPAaX, B KOTOPBIX OJAHOM M3 CTOPOH BBICTYIAET TO HWIIU
MHOE IMyOJIMYHO-TIPaBOBOE 0Opa30BAHUE B KAUeCTBE CyOBEKTa TPaKJaHCKOTO TpaBa.
JlaHHast ~ TpaKTOBKa  SIBIAETCS ~ HEXKH3HECIIOCOOHOW U HE  COOTBETCTBYET
NENCTBUTEIIBHOCTH.

Henb3s HE OTMETUTB, YTO NPUMEHEHNE MEIMAIIMU HEBO3MOKHO B OTHOILICHHUSX,
IJIe CTOPOHBI HE BIpaBe C YYETOM TMPEJOCTABICHHBIX MpaB U O0s3aHHOCTEH
NPUHUMATh CAMOCTOSITEJIbHBIE PELIEHUS, B YACTHOCTHU: MO JIeJaM O MPU3HAHWUU JUIa
HEJIeeCIIOCOOHBIM HJIM OTPAHUYECHHO JI€eCIIOCOOHBIM, JHUIIEHUW WM OTPaHUYCHUU
POIUTENBCKUX TPaB, YCHIHOBJICHUH, MPU3HAHUU JIMIA O€3BECTHO OTCYTCTBYIOIINM,
OOBSIBJICHHM yMepIIMM. B CBs3u ¢ 3akperuieHHeM TMopsiKa pacCMOTPEHUs el
yKa3aHHOM KaTeropuu Ha 3aKOHOAATEIbHOM YPOBHE, YCTAHOBJICHHE NAaHHBIX (haKTOB
NPOU3BOAUTCS TOJNBKO MO penieHuto cyna. COOTBETCTBEHHO, HEBO3MOYKHO [IaHHBIE
CIIOPBI ~ YPeryJIupoBaTh IyTEM 3aKIIOYEHHS MEIUATUBHOTO (MM MHPOBOIO)
COTJIAILICHUU.

[Ipu sTOM, B cCuUTyaluu, KOrJa TOCYJApCTBEHHBIM WJIM MYHUIUANAJIbHBIN
Oprai B TIpPaXIAHCKUX NPABOOTHOLICHUSX BBICTYNIAET KaK pPaBHOIPABHBIN
CyOBeKT, a He Kak JHI0, HAJEJICHHOEC BIACTHBIMU TIOJHOMOYHUSMH, TO
OPENSATCTBUI K MPUME-HEHUIO MEIMAIMU U 3aKIOUYEHUI0 MHUPOBOTO COTJIAILICHHS
HET.

Taxum 00pa3oM, cieayeT OTMETUTD, UTO MPOLEAypa MEeIUaIMi B HACTOsIIee
BpeMsl HE NOJy4yuiIa BCEOOIIEro paclpoCTpaHEHHs M HE CTajla HempepeKaeMoil
aTbTEPHATUBONW Cy/neOHOMY pPa30UpATEeNbCTBY B CHIYy psga OINPEACICHHBIX
npensaTcTBuil. Cpelln KOTOPBIX: OTHOCUTENbHAs HOBU3HA MPOLEAYpPbl MeaHaluu
JUI. POCCUMCKOW MPAaBOBOW MPAKTHKH; OTCYTCTBUE JOJKHOTO YPOBHSI PEKJIaMHOU
KaMIaHUW  Ha  PBIHKE  MPO(ECCHOHANBHBIX  MEAUATOPOB,  OTCYTCTBHE
oOIIepacpOCTPAHEHHON  MPAaKTUKUA  HCIONb30BAHMS ~ MEAWAlMM  HEe3HaHHUe
CTOPOHAaMH O CYIIECTBOBAHWU B POCCUMCKOM NPABOBOM MPAKTUKE BO3MOKHOCTH
MPUMEHEHHS MNPOLEAYpPbl MEIWALMU; HENPU3HAHUE aBTOPUTETA MEAWATOPA, TO
€CTh ero mpo(ecCHOHATbHBIX M PEMyTallMOHHBIX KommeTeHiui. [Ipu Bcem mpwu
3TOM OTpPaHUYMBATBCA M OCTAHABIMBATHCA HA TyTH Pa3BUTHUA MPOLEIYPHI
MEJUAlHUN HE CTOUT, TaK KaK CYHIECTBYIOIIUE MPEMSATCTBUS BIOJHE YCTPAHUMBI U
NpeXJe BCEro IyTeM BbIpaOOTKH OOIIEH 3aMHTEPECOBAHHOCTH B JAaHHOM
MPOLECCE BCEX YYACTHUKOB TPAXKIAHCKUX IMPABOOTHOIIEHUM, a TAKXKE HaJW4HE
IIMPOKUX BO3MOKHOCTEM CO CTOPOHBI 3aKOHOAATEIbCTBA Ul IPUMEHEHMS
MEIHALMHU B IPAXKIAHCKAX ITPABOOTHOIICHUSX.
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BEJIMYKOBA O.H.”
IIpo0JieMbl peasu3aliuu NPUMHUPHUTEIbHBIX MPOLEAYP

AHHOTaHI/ISIZ ABTOP YKa3bIBACT Ha HECOBCPHICHCTBO 3aKOHOAATCIBCTBA O MCIHATUBHBIX
nmpoucaypax Iio CEMEUHBIM CIlopaM MW Ha BapUAaHTBI U YCJIIOBUS BBCIACHUA 00s13aTeJIbHOM
MCIHallUU 110 HCKOTOPbIM CEMEHHBIM CIIoOpaM, a TaKXKC U Ipciiaract myTu pe(l)OpMI/IpOBaHI/IH
3aKOHOAAaTCJ/ILCTBA.

KinroueBbie cioBa: wmeauwanus, KOH(PUIECHIMAIBHOCTh MEAHMAIIMH, CEMEWHBIE CIOPBHI,
o0s13aTeNbHas Meauallis, OecraaTHas Meaualus

Problems of conciliatory procedures implementation in the matrimonial
legal relationships

Annotation: the author points to imperfection of the legislation about the mediative proce-
dures for family disputes and offers ways of reforming of the legislation. Among other
things the author specifi2s options and conditions of introduction of obligatory mediation

on some family disputes. nfidentiality of mediation, family disputes, obligatory mediation,
Keywords: mediation, cc
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HecmoTtps Ha oueBuaHYIO BHOCTbh MEHMAIMHU 110 CEMEWHBIM CITOPaM BUAUM
HECOBEPIIEHCTBO 3aKOHOJATENLCTBA B 5TOM oOnactu. IIpeamaraeM ciexyromue Hampas-
JICHUS ISl U3SMEHEHHUS 3aKOHOJATENbCTBA.

1. Heo0xoauMO UCKIIOYHTE MESIUAIMIO TIO JeJiaM O TPUMEE CHUH MEp CeMEH-
HO-TIPABOBOM OTBETCTBEHHOCTH K M Y JIMLAM WX 3aMEHSIONUM

JlaHHBIE CHIOPBI CIIy’KaT OOIIEd  JU — 3alluTa HApPYIICHHBIX OpaB peOCHKA W B
OOJIBIIMHCTBE CIIy4aeB, OHM SIBJISIIOTCS MEpOW OTBETCTBEHHOCTH. llocpencTBoM perreHus
Cy/la K TPaBOHAPYIIUTEIO (y)KE COBEpII BIIEMY CEMEWHO-TIPABOBOU IMFOCTYIIOK) ITpHMe-
HSIOTCS. MEPBI CEMEMHO-TIPaBOBOM OTBETCTBEHHOCTH. B 3THX cHTyanusx € KoMy (Kak rpa-
BWJIO, 3aBUTEIISIMU 110 JAHHOW KaTEropHur e BHICTYIAIOT OPTaHbl OMEK M U MONECYUTENb-
CTBa, IIPOKYpPOp) U HE O Y€M JOrOBAPUBATHCSA. Jlake €CiM MpaBOHApPY HUT2IA OCO3HAIN
CBOE IIOBEJICHUE U IOKEJIAIOT UCIIPABUTR(S, peub HE JOJDKHA UATH O nf umupenuu. [lose-
JICHWE MpaBOHAPYIIUTENS (B TOM YMCJIE I BO BpPeMs PAaCCMOTPEHHS CIIC pa) YUUTHIBACTCS
CYJOM IIPH BLIHECEHHH PELICHMS, HO CaM( 1o ce0e MCIpaBJIeHUe He J0TKH( CTAaHOBUTHCSA
€IMHCTBEHHOW NPUYMHOMN ITPEKpAIeHHs TIPOU3BOCTBA M0 ey (Kak 3TC 3aWCTYIO IPOMC-
XOOUT, €CJIA CTOPOHBI MUPOM, B TOM HYHUCIIC, MOCPECACTBOM MEIUAINU, Pas3pelIniIv KOH-
GuukT, noBeneHHbIN 10 cyna). Kpome Toro, cemeiiHoe 3aKOHOMATENBCE O YCTAHABIMBACT
CIIENUAIIbHBIE TPOLEAYPHI A/ HOAOOHBIX :JIy4aeB — BOCCTAHOBJIEHUE B [ OJIW €JILCKUX IIpa-
BaX U OTMEHA OrPaHUYCHHUN POTUTEIBCKUX mipaB. M TONBKO B MPOIIECCe [é CCMTPEHHS JaH-i
HBIX JICJI MOXXKHO YCTaHOBHUTh HACKOJIbKO M3MEHUJIOCh MOBEICHUE POJY T€lT U COOTBET-
CTBYET JIM BOCCTaHOBJICHME B POJUTENLCKHX MpaBax (OTMEHA OrpaHUYEiNs JOIUTEIBCKHX
npaB) uHTepecaM pebeHka. IIpuueM Takoe perieHMe NPMHMMAETCS C yIETOV MHEHHUS pe-
O€HKa, a BOCCTAaHOBJICHME B POJMTEIBCKMX IPaBaX B OTHOIICHWH Pe(eHKa, JOCTHITIErO
BO3pacTa JECATH JIET, JOIYCKAETCs TOIBKO ¢ ero coriacust (4.4 cr.72 CK T @),

2. 4.5 cT.1 @3 «O Meamauum» ykasbIBaeT, UTO IIPOIeaypa v earallii He TIPu-
MEHSIETC ... B Clly4ae, €CJIM TaKUe CIIOPBI 3aTParuBarOT WIM MOT'YT 3aTpC HY1b IIpaBa U 3a-
KOHHBIE MHTEPECHl TPETHhUX JIML, HE YYaCTBYIOLIUX B mpoueaype meauanur». [Ipeacras-
nsiercst, 4To 4.5 c1.1 @3 «O Menuanuu» MOXKET CYIIECTBEHHO OTpaHUy UTE IPUMEHCHHE
MEAMAIMOHHBIX MPOLEAYp (TO €CTh UCKI OYMTh M3HAYAIBHO JOCTATOYH ) OOJBIION TIACT
CEMEHWHBIX KOH(JIMKTOB, KAacalOIIUXCS W HTEPECOB HECOBEPIICHHOJIETEMX IETEH), €CIU
OCTAHETCS B CYLIECTBYIOLIEW PENAKLMU ¥ JIM €CIM B YKa3aHHOM 3aKOH € HE TOSIBUTCA OT-
JCJBbHBIX IIOJ0KEHHUM, YKa3bIBaIOIIUX HA BO3MOYKHOCTBH 3aKJIFOUCHHS 1 €Y aTUBHBIX CO-
IJIAIIeHUH, KOTAa peub uAeT 00 MHTepeca> HEeCOBEPIICHHOIETHUX AeTel

3. CunraeMm HeoOXoauMbIM  penuTh B @3 «O Mequanuu» mpaBuUiIo 0 HEOO-
XOJUMOCTH COOOIIEHUSI MEIMATOPOM B YIOJHOMOYEHHBIE OPTaHbI OpMauuu o

IICHUU WIM YIpo3e HapyLIeHHUs IpaB peOeHKa, eciau eMy 00 3TOM CTaHST U3BECTHO B X0JI€
IpoBeeHUs npoueaypsl Meauanuu. [logo6Hoe mpaBmiio, ¢ 0OHOM CT(POHBI, YeTKO (Hop-
MYJIHpOBaJIO Obl 00S3aHHOCTH MEAUATOpa, HE JaBas eMy MPHUKPBIBATH s IUTOM <KOH(]U-
JCHLIUAIBHOCTH», a C JPYroil CTOPOHBI, OJHO3HAYHO 0003HA4ano Obl WISl CTOPOH, IO Ka-
KHX TPEEIOB OHU MOTYT Ha 3Ty KOH(PHUAECHIIUAIBHOCTh PACCUUTHIBATb.

4. Ha nam B3risn, Moim4aHue 3aKOHOJATENs O BO3MOXXKHOCTH BKIJIFOUCHHS Me-
JIMAaTUBHBIX OTOBOPOK B COIJIAIIEHUS O pa3fiefie COBMECTHO HAXHTOIO HUMYHIECTBA, CO-
TJIAIICHUsT 00 OMPEJICIICHUE MECTa KHUTEIbCTBA PEOCHKA, COTJIAIICHUS C MOPSIKEe OOIICHUS
C peOCHKOM HE MCKIIIOYAeT MX HAJMYME B YKa3aHHBIX JOTOBOpPax. JTOT BBIBOJ OCHOBBIBA-
eTcst Ha unee cBoOOIbI JOroBopa, 3akpersieHHol B cT. 421 'K PD. Aramorndnsie HOpMbI
B CEMEHH(M 3aKOHOJIaTEIbCTBE OTCYTCTBYIOT, oHaKo cT. 4 CK P® ncmyckaer npuMmeHe-
HUE HOPM TPAXKJAHCKOTO 3aKOHOJATENbCTBA K MMYIIECTBEHHBIM W J UYHBIM HEHMYILE-
CTBCHHBIM OTHOIICHUSM MEXIY YICHAMU CEMbH, HE YPETyJIUpOBAaHHBIM CEMEUHBIM 3aKO-
HOJIATENIL(TBOM IOCTOJIbKY, IMOCKOJIBKY 3TO HE MPOTHBOPEUYUT CYIIECTBY CEMEMHBIX OT-
HOLICHUMN.



To sxe BC mpoC MPUMEHUTEIBHO K COTJIAIICHUIO 00 YIUIaTe aJIAMEHTOB, OpaYHOMY
JIOTOBOPY HE JaeT CTOJh OJHO3HAYHOTO OTBeTa. [Ipobimema Kpcercss B HOTapHAIbHOUN
dbopMe ykazaHHB X COTJIANICHUA ¥ TIPUPABHUBAHUH COTJIANIEHUS OC yIUIaTe alTiMEHTOB 10
IOPUAMYECKOM CF JIe K UCHIOIHUTENIbHOMY JUCTYy. HoTapuycel ¢ 607 bII0il OCTOPOKHOCTHIO
BKJIFOYAIO T B COTIAIIICHUS TIOJIOKEHUS, TIPSIMO HE MPEAYCMOTPEHHB € 3aKOHOAATEIbCTBOM,
TaK)K€ BO3MOJKH>I COMHCHHSI B ONEPATHBHOCTH MPUHYAUTEIHLHOTO UCIIOJHEHHUS COrIalle-
HUS O pazMepe aTMMEHTOB, €CJIM TaM OYAET COJEepKAThCS YCIOBHE yperyIHpPOBaHUS CIIO-
pa mpu cc aeiictBun Menuaropa. Clef0oBaTeNbHO CUMTAEM, YTO BIBOJ O JOIYCTUMOCTH
MEIMATUBHBIX OB HOJIATEILHOTO 3aKpPeTI-
neHus. Kr ome T OBOPOK B CEMEHMHBIX corjiamieHusx TpedyeT 3akciocs B 4.3 c¢r.7 @3 «O
MEIHALIMK » C I1€IT0, MOXHO CKOPPEKTHPOBAThH HJICH, COJEPIKANIYIOJIHEHUH COTIAIICHUN
00 yIIaTe aJIMMeTbIO UCKITIOUEHUST HeOOOCHOBAHHBIX OTKA30B B UC

5. TpemicHTOB, y)Xe COAepKalllUX MEINATUBHYIO OTOBOPKY.i¢ €IMHCTBEHHBIN CIIO-
co0 ero o ppekTr )KEHHbIE U3MEHEHMSI 3aKOHOATEIbCTBA OTHIOb BY U Oolee
HBIX U3M€ HEHHI1, BHOTO peopMUpOBaHUS. MBI BUJTUM MEPCIIEKTH KapAWHAaIIb-

B 013-2)14 ropa¢ 6pa paspaborana «KoHIENIUS COBEPIICHCTBOBAHUS CEME-
HOT'O 3aK0 HOJIaT¢ NBCTBA» (manee Konnernius). B Konmeniuu 3amoxkeHa uaes HeoOX0au-
MOCTH CO BEPIIE]I CTBOBAHAs MPABOBBIX MEXAHU3MOB, MO3BOJISIONINX MPEIYIPEIUTh pac-
naji cCeMbl , BOBHUKHOBEHAE CEMEHHO-TIPABOBBIX KOH(M)IUKTOB. YKa3bIBAeTCs, YTO TPeOy-
eTcs fornoJHeHn e CeMel 10ro KOJeKca CIeIUAIbHBIMA HOPMaMH, PErjaMEHTUPYIONTUMU
0COOCHHO CTH IIPUMEHEHN 1 HHCTUTYTa MOCPEIHNYECTBA (MEIMAIIMN) TIPU Pa3pPEIICHUH Ce-
MEHHO-IIp aBOBBIX CITOPOB.

Cn>nyeT npusHaTh 4TO HaMedeHHble K OHIIeNIMEN MyTH COBEPIICHCTBOBAHMS
MEHHOTO ' aKOHO aTesIbCcTsa MO BOIPOCAM MeE/Ir ce-alluy B 1IEJIOM BEPHBIE, HO OHU
Cs1 B OCMBCIICHH 4 U aJIbHEHIIEH AeTann3aini. HYXKJIAI0T-

Cy1TaeM 303MOXKH >IM BBEICHHE B 3aKOH( JaTEIILCTBO €00A3aTEIBHOM» MEAUAIIMH I10
pAdy KaTCOPUH >eMEHHBI < CIIOPOB: 10 JeJlaM O PacTOp)KEHUH Opaka, O pa3jiesic COBMECTHO
Ha)XKUTOrO MMYIllecTBa CYIPYroOB, O MECTE KITEJIbCTBA PEOCHKA B CiIydae pPa3aeibHOTO
OpOKMBaAHUA POOUTENEeH, O TMOPSJIKE OCYIIECTBICHHS POJUTEIBCKUX IIPaB POJUTEIIEM,

! Konnenuust COBEPIIICHCTBOBAHUS CEMEHHOIO 3aKOHOJaTenbCTBA. Pazpaborana Bpemennoit pa-
ooueii rpynmnoi npu Koopaunammonnom cosere mipu Ilpesunente Poccuiickoit deneparuu 1o
peanu3anuu HanroHanmesHO#M cTpareruu nencTBuil B nHTEepecax aeteil Ha 2012-2017 roapl mo co-
BEPILIEHCTBOBAHUIO CEMEMHOT0 3aKoHOAaTebcTBa Poccuiickoit @enepanuu. M., 2014. 31 c.
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MPOKHUBAIOIIUM OTJIEJIbHO, O TOPSAAKE OOLIEHUS] POJCTBEHHUKOB ¢ pebeHkoM. «O0s3arens-
Hash» MeAuanus BO3MOXKHA B IPaBe, KAK OJWH W3 BapHAHTCB, KaK aHAIOT 00sS3aTEIHHOTO
nocyaeOHoro (MPEeTeH3MOHHOTO) MOPsIKa yPEeryIHpPOBaHHS CIIOpa, KOTAa Iepe T oOpalieHu-
€M B CyJ HCTel JOJDKEH 0OpaTUThCS K OTBETUMKY C IPEUICOKEHHEM YPETYJIHPOBATh KOH-
(IUKT MUPOM C IOMOIIBIO Menuanuu. BTopoil BapuaHT BBe] eHMs «00s13aTEIBLHONY Meaua-
LMY — 3TO MPENOCTaBIEHUE IIpaBa CyAy, IIPU PACCMOTPEHUU JIEN BBIIIIEYKA3aHHBIX KaTero-
pHUH, OTJIOXKUTh CIIyLIaHUE JIeJIa U HAIPAaBUTh CTOPOHBI K MEIUATOPY sl Oecelbl ¢ IEIbI0
JNOCTWKEHHUS corjamieHust no aeny. JIro6oi U3 IByX MpennoKeHHBIX BapHAHTOB «00s3a-
TEIBHON» MEINALUU BO3MOYKHO IIPEIYCMOTPETh B 3aKOHOMA] €JTLCTBE TOJIBKO NP HATMYHH
OJIHOTO, Ha HAII B3IJIsAI, 00S3aTEIHLHOTO YCIOBUSI: MEIUALIUS NOJIKHA OBITH OECIUIATHOM IS
CTOPOH. B IpOTUBHOM citydae, Mbl HE YIPOCTHM PaCCMOTPEHHUE OT/ICIIBHBIX KaTETOPHUA e,
HE CHM3HMM I'pagyC KOH()IMKTHOCTH, HE TIOMOKEM I'PaKJaHaM PENIMTh CBOM CIOP ¢ MUHH-
MaJIbHBIMU BPEMEHHBIMU U (PUHAHCOBBIMH 3aTPaTaMH, & YCTAHOBHMM JIOMOJHUTEIBHOE Ope-
Ml U1l CTOPOH, HEOIPAaBJaHHO YCJIOXHUM PAaCCMOTPEHHUE PsAna criopoB. B aTom ciydae mo-
TpeOyeTcst MO0 Co3AaHue roCyAapCTBEHHBIX CIY0 MeIuaT)poB MO0 OIuIaTa Tpy/aa 4act-
HBIX CIICIIMATIUCTOB — MEIMATOPOB 3a CUET CPEJCTB OOKETA.

B nacrosmee Bpems B I ocymapctBennoiu yme aTPUBAETCS 3aKOHOMPOEKT Ne
421600-7 «O BHeceHHMH H3MEHEHHU B OTAECJILHBIE 3aKOHO IaTelbHbIE akThl Poccuiickoil
(DellepaHI/II/I B CBA3H C COBCPHICHCTBOBAHUCM IMPUMHUPHUTEI sHBIX npoueﬂyp»l_ B 3akono-
IMPOCKTEC MPEAYCMATPUBACTCA FI/I6Ka${ 1 MHOTI'OIIJIAHOBAA MO/LeJlp COJIGP'ICTBHH cyJa IIpuMH-
PEHHIO CTOPOH, KOTOPOE MOMKET OCYIIECTBIIATHCSA B PA3IMYHBIX (POpMAxX U B Pa3IUUHBIX
chepax (He TOJNBKO IO CEMEHHBIM CIIOpaM, HO U MHOTUM NpyruM, pacCMaTpUBAEMbIM B
cylax oO0Imieil IPUCIUKINNA U apOUTPaKHBIX CyJaX, B TOM Yycjie BO3HUKAIOIINE U3 aJMU-
HHUCTPATHBHBIX U MHBIX ITyOIMYHBIX OTHOIIEHMH). B Lenom, ykazaHHBIA 3aKOHOINPOEKT
HalpaBJICH Ha Pa3sBUTHE NPOLIEAYPhl Meauanuu U ee dpderrusnoe npumenenue. Conep-
YKaHUE 3aKOHOIIPOEKTa HE COIEPKUT UACHU 110 COBEPIICHCrBOBAHUIO 3aKOHONATENILCTBA,
BBICKA3aHHbIE B HACTOALIEH cTaThe. HO ero mpuHsaTHE MOXKET cTaTh 6JIaroaTHOM MOYBOI
Il Pa3BUTHs yKa3aHHBIX MJed. Tak, B COOTBETCTBUM C 3aKOHOMPOEKTOM K OCYIIECTBIIE-
HHIO0 QYHKIUH Cyl1eOHBIX TPUMHUPHUTENEH IpeIaraeTcs MprBieKarh pabOTHUKOB amapa-
Ta Cy/la, IMEIOLIMX BBICIIEE IOPHIUYECKOE 00PAa30BAHUE U CTaK PaOOTHI B 00IaCTH IOPHC-
IIPYJICHIIMY HE MEHEE IISITH JIET, U CyAeH B oTcTaBke. [Ipenronaraercs, 4ro aeaTebHOCTD
Cylell B OTCTaBKE B KaueCTBE CyJIEOHBIX MPUMHPHUTENECH OymeT OIIauyMBaThCSA 3a CUET
Or0/DKeTa U3 CPEACTB, KOTOPhIE NMOCTYNAOT TyAa B KAUE€CTBE rOCYJapCTBEHHOM MOIIIMHBIL
HE HCKII0YAETCs TAK)KEe BAPHAHT CO3JAHMA CIELMAIBHOrO (oHIa OIUIATHI Tpyna Cyaeo-
HBIX NPUMUpPUTENEN U3 Yucia cyAed B OoTcTaBke. B mobon ciyuae, mas cropon pabora
cyaeOHOro MenuaTopa mnpearnoaraercs 0ecriaTHOW. DTO I(3BOJISET aBTOpaM 3aKOHOIIPO-
€KTa pacCUMTHIBATh Ha BBEJCHHE MEAMAIIMHN B KadecTBe 0053aTeapHOr0 I0CYAeOHOrO0 1mo-
psijiKa 0 OT/AEIbHBIM KaTeTOpHUsIM JeNl WM Ha 0053aTeIbHOCTh €€ MPUMEHEHHUS 110 yKa3a-
HHUIO CyJa.

Cnucok IUTepaTyphl:
1. Konnenmust coBepiieHCTBOBaHMS CEMEHHOro 3akoHoJaTenbcTBa. Paspabo-
TaHa Bpementoii pabGoueit rpymmoi npu KoopnunaunonsHom cosere npu Ilpesn-
nenre Poccuickoit denepanun mo peanusanuu HanmoHansHO#M cTpareruu aeu-
CTBHH B MHTE[ecax nereit Ha 2012-2017 rosl 10 COBEPUICHCTBOBAHHIO CEMEHHOTO
3aKoHoJaTelb( TBa Poccuiickoit @enepannu. M., 2014. - 31 c.

! http://sozd.duma.gov.ru/bill/421600-7
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BUHOI'PAJIOBA C. J1.

Crnenunduka npuMUPHTEIbHBIX IPOLEAYP B CeMEHHBIX CIIOPAaX M BONPOCHI,
BO3HHMKAKOLIUE NPU UX peaau3anun

Annorauus: CuMraercd, 4YTO MPOBEACHHE MPOLELYp MEAMAlUU SBIETCA Haubosee
NOAXOJAUIUM Ui YPEryJIMpOBaHUS CEeMEWHbIX KOHQIUKTOB. OnHONH U3 NpUYMH
3¢(HEKTUBHOCTH NPUMHUPHUTENBHBIX MPOLEAYP B CEMEHHBIX CIOpax SBIAETCS JIMYHO-
JIOBEPUTEIIbHBIN XapakTep NpaBOOTHOIIEHWA. Ho Ha mpakTMke BO3HUKAIOT HEKOTOPHIC
npobnemubie Borpockl. CornacHo @3 ot 27.07.2010 Ne 193-®3, menuaTop HE BIpaBe
pasriamaTth MH(OpMAalMIO, CTAaBIIYIO €My HW3BECTHOW MpHU MpPOBEIEHUU Meauaruu, Oe3
corjacusi CTOpoH. [[elicTByroniee 3aKOHOAATENIBCTBO, PETYIMPYIOILIEE IPOLEIyPbl MEANALNH,
TpeOyeT yCOBEpPIIEHCTBOBAHUS, HANpUMEp, B YacTH OINpEJeNIeHUus MOopsAJKa JAeHCTBUil
MeJuaTropa B cilydae, €Clidi €My CTajl0 U3BECTHO 00 yrpo3e >KM3HHU M 3/I0pOBbsI peOEHKa.
HeoOxonmuMo Takke M yperyjaupoBaHHE NPOLECCyalIbHbIX BOIPOCOB, KACAIOIIHUXCS
OCOOCHHOCTEH 3aKIIOYEHHs] MEIUAaTUBHOTO COTJIAIICHMS NpU TOXUIIEHHH peOEHKa
pOIUTENEM, HE ABJISIOIIUMCS TpaXIaHUHOM PO.

KitoueBbie cioBa: MeauaTop, CEMEWHBIN crop, HHTepechl peOEHKa, NpPUMHUpHUTEIbHAsS
Ipoleaypa, yperyJnpoBaHue.

Specificity of conciliation procedures in family disputes and questions arising
from their implementation

Annotation: It is believed that conducting mediation procedures is the most suitable for
resolving family conflicts. One of the reasons for the effectiveness of conciliation procedures
in family disputes is the personal and trustful nature of legal relations. But in practice there
are some problematic issues. According to the Federal Law of July 27, 2010 Ne 193-FZ, the
mediator is not entitled to disclose information that became known to him during mediation
without the consent of the parties. The current legislation regulating mediation procedures
requires improvement, for example, in terms of defining the order of action of a mediator in
case he became aware of a threat to the life and health of a child. It is also necessary to settle
procedural issues concerning the specifics of the conclusion of a mediation agreement in the
abduction of a child by a non-Russian citizen parent.

Keywords: mediator, family dispute, interests of the child, conciliation procedure, settlement.

B umHOCTpaHHBIX rocygapcTBax NPUMHUPHUTENbHBIE MPOLEAYPhl CUMTAIOTCA OJHUM U3
HamOosee 3(PPEKTUBHBIX CIHOCOOOB pa3pelieHuss CIOPOB, IOCKOJBbKY TMpPU COACUCTBUH
MeIMaTopa CTOPOHBI CAMH HECYT OTBETCTBEHHOCTh 3a IPOLECC PELICHHs CIIOpa, U OH HE
CUMTAETCS YPETYIHPOBAHHBIM, TOKa HE OyJIET MOCTUTHYTO COTJIAaCHE IO BCEM YCIOBHUSM. B
Poccuiickoit @enepanun meauanus Kak ajdbTEpHATUBHAS IMpOLEAypa YperyaupOBaHMs
criopoB BBezeHa PenepanbHbiM 3ak0HOM oT 27 urossg 2010 . Ne 193-®3! u ¢ rex mop, kak
CBUJICTENILCTBYIOT JaHHble u3yueHuss BepxoBHbeiM Cynom Poccuiickoii @exaepannu

*

BUHOI'PAJIOBA CBETJIAHA JIMJWUEBHA, npenopaBarens kadenpbl TIpa)XAaHCKOrO IpaBa H
rpaxnanckoro mpouecca Cankr-IlerepOyprckoro ynuBepcurera MBJI  Poccun, waiiop mnomunum.
Vinogradova Svetlana L., Police Major at the Department of Civil Law and Civil Procedure, St. Petersburg
University of the Ministry of the Interior of Russia
! denepanbubiii 3akon ot 27 mons 2010 . Ne 193-®3 «O6 anbTepHAaTHBHON IpPOLELype YperylIupoBaHUs
CIIOpPOB c y4acTHEM MOCpEAHHUKA (mpouenype MeIUAIN ). - URL:
http://www.consultant.ru/document/cons_doc_LAW_103038/ (nata obpamenus 28.02.2019).
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UHQPOpPMAIMY, MPEICTABICHHON CyJaMHu OOIIEH IOPHCIUKLIUHM U apOMTPaKHBIMH CyAaMu’,
HaOJto/laeTCsd CHW)KEHHME 4YHClia JIeJ, PAacCMOTPEHUE KOTOPBIX OCYILIECTBISIOCH C
MPUBJICYEHUEM MEAUATOPA.

K kareropum pen, mpu pacCMOTPEHHH KOTOPBIX HamOoJiee 4YacTo MPHUBJIEKACTCS
MEINaTOp, OTHOCSTCS CceMelHble cropbl. JlelcTBUTENbHO, NPOPECCHOHATBHBIE HAaBBIKU
MeJuaTopa MOTYT OKa3aThcsi HauOosiee 3((QEeKTHUBHBIMU B TEX cCilydasix, Korja Tpelyercs
YIYUYIIUTh B3aUMOJCHCTBHE YYACTHHUKOB CEMEMHOTO KOH(MIUKTA JIPYr C APYTOM, OTHICKATh
MpUEMIIEMBIE I KaXXJOTO U3 HUX PEUICHHMS, KacarolluMecs pa3Bojia, PacCTaBaHMs, paszena
HMMYIIECTBA, ONIEKYHCTBA HaJ I€ThbMH U APYTHUX BOIPOCOB.

Cnenyer yuutbiBath, 4T0 HH CemelHbIM KonekcoM Poccuiickoit denepauuu, HU
WHBIMH HOpMaMH I[IpaBa, KacalOUMMHUCS 3alllUThl CEMbU M OTACJIBHBIX €€ YICHOB, HE
OXBaTBIBAIOTCSI BCE TOHKOCTH YE€JIOBEYECKHUX OTHOIIECHUW B CEMbE, OCOOCHHO B CUTYaIlUsX,
KOTJla CeMbsl HaXOAMTCS Ha TpaHW pacnana. [losTromy Memuatopsl MpU MPUMUPUTETBHBIX
Mpoueaypax B CEMEHHBIX CHOpax 3a4acTyl CTAJIKUBAKOTCA C PAIOM BOMPOCOB, PEIICHUE
KOTOPBIX HEJb3S MOJIYMHUTE OMPEACIEHHBIM MTPABHUIIAM.

Ha npakTrke 3HaUUTENBHYIO CI0KHOCTD MPEACTABISAET YPETYJIUPOBAHUE MEIUATOPOM
CEMEWHBIX CIOPOB, 3aTPAaruBaIONIUX WHTEPEChl peOEHKa, JJIi KOTOPOTO Pa3BOJ POAUTEINCH
SIBJISIETCS CJIOKHBIM TIEPEJIOMHBIM MOMEHTOM B KH3HHU. Pa3Boj poauteneit 00JI€3HEHHO
BOCIIPMHUMAETCS JEThbMU. B TO k€ Bpems CUTyallds pacCTaBaHUS SIBISETCS TOCTATOYHO
CIOKHOW ® Uil caMUX CYIOPYroB, YTO YacTO MPUBOJUT K HMX HECMOCOOHOCTH HAWTH
MOAXOAAIINI cTOc00 00CYXKJEHUS CBOUX JalbHEHUIINX JNEHCTBUN. 3a4acTyH0 POJAMUTEIIbCKUE
JIMCKYCCHH TI0 BOIIPOCAM BBITLIATHI aJJTUMEHTOB, OOIIEHUs ¢ peOEHKOM IOCIIE pa3Bojia U MecTa
€ro IPEBpAIAIOTCS B CBOEOOpA3HBIE TOPIOBBIE CAEIKHZ, 3ajada MeauMaTopa IPU TOM —
MOMBITATBCS YCTAHOBUTH BO3MOXXHOCTH OTKPBITOTO U TMOJICPKUBAIOUIETO  OOIIECHHUS,
COJIEUCTBOBATh MPUHATHIO YYACTHUKAMH CIIOPA CAMOCTOSITENIbHBIX PEIIEHUIH, OCHOBAHHBIX HA
OCO3HAaHHUU COOCTBEHHBIX MHTEPECOB, U30€erasi Mpy 3TOM MAHMITYJISIUI 110 OTHOLIEHUIO APYT
K apyry. Cineayer ckas3aTh, UTO CpeIyd MHOTHX HCCle[oBaTesieil B 00JacTH TPaXJIaHCKOTO U
CEMEWHOIro TIpaBa CYUIECTBYIOT pA3HOIJIACHS 1O MOBOAY BO3MOXHOCTH IPUMEHEHUS
MEIUaluu B CEMEWHBIX CIIOpaxX, 3aTParMBaIOIIMX HWHTEPEChl HECOBEPIICHHOJETHUX IETEH,
MIOCKOJIbKY, KaK clienyeT U3 yactu 5 ctatbu 1 @enepanbHoro 3akona ot 27 utons 2010 r. Ne
193-@3, npoueaypa Meauanuud HE TPHUMEHSETCS, €CIM CHOpPHl 3aTparuBalOT WMIU MOTYT
3aTPOHYTh MpaBa M 3aKOHHBIE WHTEPEChl TPEThUX JIMI, HE YYACTBYIOLIUX B MpPOLEAYypE
Meauanuu. B CBS3M ¢ ATUM TMpEACTaBISETCS 1EeeCO00pa3HbIM yperyJupoBaTh JTAHHBIH
BOIIPOC HA 3aKOHOJATEIbHOM YPOBHE, IYyTEM KOHKPETU3ALMHU MOHATUS «TPEThUX JIMID), YbU
HWHTEPECHl MOTYT OBITh 3aTPOHYTHI MPU OCYIIECTBICHUU MPUMUPHUTEIHHOMN MPOLIETYPHI, JTHOO0
pacmmpeHus Kpyra cyObeKTOB MEHAIIIH.

Bo3MmoxHBI ciydad, KOT/Ia pOJAUTENH, PYKOBOJACTBYACH KAaKUMH-THOO CBOUMU
JUYHBIMU MNPUHIUIAMU, HE CTPEMSTCS MPUUTH K KOMIIPOMHCCY, HAIpHUMEpP, IO BOIPOCY
Bocriutanus nereid. [1o muenuto D.I1. Kamununoit®, Baxxueimmm YCIIOBUEM 3aKIIFOYCHUS U

! CnpaBka o mpakruke npumeHenus cygamu denepanbHoro 3akoHa ot 27 mrons 2010 r. Nel93-d3 «O6
aIbTEPHATHBHON MPOLEAYPE yperyJupOBaHUs CIOPOB C YYaCTHEM IOCPEAHMKA (IpoLenype MEeIUaluu)» 3a
nepuon ¢ 2013 mo 2014 roa. — URL: http://www.vsrf.ru/documents/all/15145/ (nara o6pamienus 28.02.2019);
CrmpaBka 0 mpakTuke npumeHeHus cyaamu @DenepanbHoro 3akoHa ot 27 urons 2010 r. Ne 193-@3 «O6
aIbTEPHATHBHON MPOLIEAYPE YPEryJIMPOBAHUS CIIOPOB C YYacCTHEM IOCpenHHUKa (Mpoueaype MEAMALim)» 3a
2015 rom» (yrB. Ilpesmmmymom BepxoBnoro Cyma P® 22 wmons 2016r.). - URL:
https://www.garant.ru/products/ipo/prime/doc/71329664/ (nata oopamenus 28.02.2019).

2 Topaumituyk H.B. 3ammTa uHTepecoB peGEHKA B CeMEHHOW MeIMAIlUU: aHTPOMOJOTHYecKHil momxon //
Menuanus: Teopus, TNpPaKTHKa, TMEpCHeKTUBHl pas3Butus. CO. MaTepualioB HAyYHO-TIPAKTUYECKOU
koH(pepenuun (13-14 anpens 2017 r., Mocksa) / Ots. pen. O.I1. Beuepuna. M.: ®I'BY «dUM», 2017. — C.
63-64.
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WCTIOJTHAMOCTH MEJIWATUBHOTO COTJIALICHHS SIBISIETCA €ro IOpHAuYecKas KOPpeKTHOCTh. Ho
KOTJ]a POJAUTENN MPUHIUIHAIBHO M30€raroT JTOCTIKEHHS B3aUMOIIOHUMAHUS M 3aKITIOYCHUS
COTJIAIICHHs, OT MEauaTropa TpeOyeTcs HaIM4Yhe HE TOJIbKO IOPUIAMYECKUX 3HAHWUH, HO U
TICUXOJIOTUYECKUX HAaBBIKOB, YMEHHS HAXOAWTh MOAXOX K oM. OH MODKEH MOMOYb
OCO3HATh WMCTHHHBIC HHTEPECHl CTOPOH CEMEHHOTO KOH(MIMKTA, MPHYUHY, MOOYIHBIIYIO
J0JIeil 00paTuThes B CyAeOHYI0 MHCTAHIUIO.

B cBsi3u ¢ Tem, 4TO MpUMHUpPHTEIbHAS TPOIEAypa C YIaCTHEM MEAHAaTOpa HE MOXKET
OBITh IPUMEHEHA B CTIOPAX, 3aTPAarvBaONINX MPaBa W 3aKOHHBIE HHTEPECH TPETHHX JIAILI, HE
MPUHAMAIONINX yYacTHEe B TPOLEAYpe, HE COBCEM SICHOW TMpEACTaBIseTCS €€ IeNb MpH
paspenieHnr CEeMEHHBIX CIOpPOB, KAaCAIONIMXCS HWHTEPECOB JETed, He JIOCTHTIINX
COBEpIICHHOJIETHS. B TO ke BpeMsi OTHUM W3 OCHOBHBIX IOCTOMHCTB MPOIEIypPhl MEAUAITUN
SBIIIETCS BO3MOXKHOCTh YTBEP)KICHHsI COTJIAIICHHUsS, KOTOpoe OyAeT OTBeYaTh WHTEpecam
pe6éHka n obecreynBaTh 3aIIUTY €ro MPaB M MHTEPECOB. YYaCTHE MeIuaTopa IMO3BOJIIET
KOH(IMKTYIOIIMM CTOPOHAM Y4eCTh MAJICHIIINE HIOAHCHI, U JOCTHYb COTJIAIICHHSI, HAITpUMeED,
0 BO3MOXKHOCTH Y4aCTHsl B BOCITUTAHUU PeOEHKA HE TOJIBKO POIUTEISA, OT KOTOPOTO OH OyAeT
MPOKUBATH OTMIEIBHO TIOCIIE Pa3BOJa, HO M JPYTUX ONM3KUX POACTBEHHHUKOB.

Kak wu3BecTHO, K 4YHCIy OCHOBHBIX TpeOOBaHMIA, MPEIBSIBISIEMBIX K MEIHATODPY,
OTHOCHUTCS  COXpaHEHHE UM  HEWUTpaluTeTa,  OCCIPUCTPACTHOCTH, a  TaKKe
KOHpUAeHIIMAIbHOCTH. Ho mpeamonoxum cede CUTyaluio: B XOJ€ TNPUMHPUTEIHLHON
HpOLEIYPbl MEANATOPY CTalO0 M3BECTHO O JKECTOKOM oOpamieHuu ¢ pedéHkoM. PecypcHbiM
LEHTPOM MEIMaluu® mpemiaraercs (GopMa akTa O MeIUalMy, IIpeaycMaTpHBAoIas
HCKIIIOYEHHUE B OTHOIIEHUM JEWCTBUI MpPUBWIETMHM KOH(UICHIIMATBFHOCTH MeEAHWaTopa B
pa3bupaTenbCTBax, B X0/1€ KOTOPHIX OH MOJIYYWII CBEJCHUS O (pakTax »KecTOKOro oOpamieHus,
0e3HaA30pHOCTH, OECTIPU30PHOCTH WIIN IKCILTyaTalluu peOEHKa.

[TpencraBnsercsi, 4YTO JEWUCTBYIOIIEE 3aKOHOJATEIbCTBO TpeOyeT  BHECEHUS
MU3MEHEHHH, TpelycMaTpUBAIOIIUX HEOOXOAMMOCTh MpPH 3aKIIOUEHHH COTJIAICHHUS O
MPOBEICHUN MEIUalliU Pa3bsiICHEHHUs] MEAUATOPOM TPaBMII KOHPHUICHIIMAIBHOCTH CTOPOHAM
CIIOpa, BBIACHEHHS, UMEIOTCA JIM KaKue-HUOYAb YCIIOBHS, MPEMATCTBYIOIINE COOIIOJCHUIO
NpUHONIA KOHOUACHIMATBHOCTH. Taike HE00XOAWMO MpPEeayCMOTPETh BKIIIOUYEHHE B
CorjlalieHne MyHKTa 00 OrpaHUYeHHH KOH(PHUICHIUAIFHOCTH B CIyYasxX, MPeayCMOTPEHHBIX
(benepanbHBIMU 3aKOHAMH, B YACTHOCTH, TIPY HAJTMYHH CIIy4aeB HapyIICHUS MpaB peOEHKa.

CBom 0COOCHHOCTH MUMEET U pPEIIeHHE CEMEHHBIX CHOPOB, BO3HUKAIOUINX IO MOBOIY
MecTa TpPOKMBaHMS JAETeH, KOraa OJHHM W3 €ro pOJHTENeH SBISAETCS WHOCTPaHHBIHN
rpaxaaHuH. B cpeacTBax maccoBoil MH(MOpMAanUU OOBIYHO IIUPOKO OCBEIIAIOTCS CITydau
MEXJYHapOJHOIO MoXulleHus aered poautensmu.  CopaeiicTBue Meauaropa B TaKuX
CUTYyallUsIX MOXET CTaTh HauOoJyiee ICWCTBEHHBIM, a MHOT/IA — U €MHCTBEHHBIM CIIOCOOOM
ypEeTryJIUpOBAaHUSI CHOpPa MEXKIy PpOJUTEISIMH, MOCKOIBKY MOXKET CHOCOOCTBOBAThH
COXpaHEHUIO0 HOPMAJIbHBIX OTHOLICHUN MEXIy CHOPSAIIMMH CTOPOHAMH, YTO HEMaJOBa)KHO
KaK pa3 B Cllydasix, 3aTparuBaoluX HHTEPECH! AeTeH.

Ho mnpm peanmusanuu MeAMAaTUBHBIX MpPOLEAyp MOJOOHOr0 pojaa BO3MOXKHO
BO3HUKHOBEHHE CIIO)KHOCTEH, CBSI3aHHBIX, HANpUMEP, CO 3HAUYUTEIBHBIM Treorpaduyeckum
paccTosTHUEM MEXIy pOJuTeNeM, KOTOpbI yBE3 pebEHKa B Jpyroe TroCyIapcTBO, H
poaurenem, octaBmumcs B Poccun. BeposTHBI M mpoGiieMbl mpolieccyallbHOTO Xapakrepa,
KaK TO: BOIPOC O NMPUBJICUYECHUHU NEPEBOMUYMKA K MPOLEAYpEe MEIHAlUU WIH peOEHKa, YbU
MHTEpecHl 3aTpoHyThl. Kpome Toro, 4ro0b MpHHIMaeMOe MEIHATUBHOE COTJIAIIEHUE HMMEIIO

KoH(pepeHIusT «AKTyaJlbHbIe BOIPOCHI NMPUMEHEHHs MeOUalMd B Pa3iIM4HbIX cdepax»: COOPHUK HAaydHBIX
cTaredl MEXAYHApOIHOM Hay4dHO-TIpakTHYecKoi KoHpepeHuu 19-20 anpens 2018 rona. — Pocros-Ha-/ony:
HUII becmamsaruos C.B., 2018. — C. 9-12.
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IOPUIMYECKYIO CUITY, HEOOXOJAMMO YUUTHIBATH TPEOOBAHUS PA3IUYHBIX MPABOBBIX CHUCTEM.
[IpuBeném mnpumep: EBponeiickum CyaoM mo mnpaBaM 4YeJIOBEKA PAacCMaTpUBAJIOCh JAEIO
«Makunpor npotuB Poccuiickoii ®enepanum»’, MHUIMUPOBAHHOE KaT000M TIpaXkIaHUHA
CIIA, yTBepxaaroiero, 4To €ro ceMeiHas >KH3Hb pa3pylIniIach B pe3yibTaTe TOTO, 4YTO
Bractu Poccuiickoit deneparinu He MOMOTIIM €My BOCCOEIMHUTHCS C JETHMHU MOCJIE TOTO, KaK
MaTh BBIBE3JIa UX M3 OOBIYHOIO MecTa mpokuBaHusi B Mtanuu. MHoOrouncieHHble cyneOHbIe
pazOupaTenbCTBa, a TaKKe TO, YTO MaTh HA MPOTSHKEHUH PAlla JIET «UCIOIb30BalIay ATl B
KaueCcTBE «UHCTPYMEHTa» BO3JEHCTBHS B CIOpax C MY>XEM, MPUBEIH K PA3BUTHUIO y JETEH
MCUXOJOTUYECKOW TpaBMbl. HecMOTpst Ha TO, 4TO YTONOBHBIM CyaoM T. DIOpEHIIMU MAaTh
OblIa MpU3HAaHA BUHOBHOW B IMOXWIICHUU JIeTEH M MPUTOBOPEHA K TPEM TOJlaM JIMIICHUS
CBOOOJIBI C BPEMEHHBIM JIMIIEHUEM POJIUTEIbCKUX TpaB, JACTH HE ObUIM BO3BpAIICHBI OTILY,
YTO CBSI3aHO C Pa3IMUMAMH TPOLIECCYaTbHOrO Mopsiaka B Poccuu U B MecTe MPOKUBAHUS
orria. Bo3MOXXHO, YTO BOCMOJIB30BABIIMCH YCIyraMd MEAMATOpa, CYNpyraMm YJaaaoch Obl
yperyiaupoBaTh KOHGIUKT, 00ecreunB coO0IeHIe UHTepecoB AeTeil. Ho mpu sToM B mensx
YpEeryJIupoBaHusl TakuxX KOH(IMKTOB TpeOyeTcs pa3paboTka HOBBIX MOJENEH Meaualvu,
MO3BOJIAIONINX HAXOJIUTh BBIXOJ, KaK BO BHYTPEHHHMX, TaK W B «TPAHCTPAHUYHBIX» WU
MEKHAIIMOHAIIbHBIX CEMEHHBIX CIIOpax.

CoBepIlICHCTBOBAHNWE 3aKOHOJATENbCTBA, PETYIUPYIOMIETO BOMPOCHl  MEIUAIINH,
MOXET CTUMYJUPOBATh CHOPAIINE CTOPOHBI OTAATh MPEANOUYTCHHE MPUMUPUTEIHLHON
MpoIIeaype, ONTUMHU3UPOBATH MPOIECC YPETYIUPOBAHUS CIIOPOB, HE JOBOJIS UX J0 CYJACOHOTO
paccMOTpEeHHUSI.
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Annoranus. CraThsl NMOCBSIIEHA aHAIU3y IJUHAMHUKU Pa3BUTHUS MPOLEAYypbl MEIUalluU B
CIIA. Uccnenoanue nemonctpupyet onbIT CIIIA B cepe noanepkku pa3BUTHS MEAUALUN
U pacrnpocTpaHeHue 3Tod npouexypbl. OHAKO aBTOPbI NOJIYEPKUBAIOT, YTO 3aMMCTBOBAHMS
TaKoro OIbITa TpeOyeT MOHUMAHUSI OCOOCHHOCTEH CHCTEeMBbl OOIEero mpaBa, TO €CTb,
BBEJICHUE aJbTEPHATHBHBIX CIOCOOOB pa3pelieHus CHOpOB, B YaCTHOCTH MEAMALIMH,
0Ka3ajJ0Ch BO3MOXKHBIM Oy1arogapsi TOMy, 4TO XapakTepHbIM Uil mpaBoBoil cuctemsl CLIA
ABJIsSIeTCSl 0cobast pojib CyJOB B 3TOM cuUCTeME. ABTOPbl PacCKphIBAIOT MPEANOCHUIKH
pacrpocTpaneHus npucyaeonon u cyaeonon meauanuu B CIIIA u menaroT BBIBOJ O TOM, YTO
uisi  o0ecrieueHus OBICTPOrO  paclpoCTpaHEHUs Meaualuu HeoOxoauma pa3padboTka
3¢ PEeKTUBHBIX CPEACTB MOOIMIPEHUS CTOPOH K UCIIOJIB30BAHUIO YKA3aHHOU MPOIEAYPHI.
KitoueBbie cnoBa: meamanus B CHIA; crnocoObl anbTepHATUBHOIO pa3pelIeHHs] CIOPOB;
npucyaeOHas menuaunus; cyaeOHas MeAualus; NeperoBOpbl; MPUHLMIBI MEAUALUU; 3Tallbl
MeJHaluy; o0s3aTeabHas MeAualts; MOCPEAHHK; PeecTp MEAUATOPOB;

Mediation in civil process of the USA

Annotation: Article is devoted to analysis of dynamics of development of mediation
procedure in the USA. The study demonstrates United States experience in supporting
development of mediation and dissemination of this procedure. However, authors emphasize
that adoption of such experience requires an understanding of features of the common law
system, that is, introduction of alternative methods of dispute resolution, in particular
mediation, was possible due to fact that the special role of courts in this system is
characteristic of the United States legal system. Authors reveal prerequisites for spread of pre-
trial and judicial mediation in United States and conclude that to ensure the rapid spread of
mediation is necessary to develop effective means of encouraging parties to use this
procedure.

Key words: mediation in USA, alternative dispute resolution methods, pre-trial meiation,
judicial mediation, negotiations, principles of mediation, stages of mediation, mandatory
mediation, intermediary, register of mediators.

Menuaius Kak crmoco0 paspenieHus CIOpPOB B Pa3IMUHBIX cdepax HCIOIb3yeTCs B
CHIJA emé ¢ 50 -x rooB nponuioro Beka. Ha ceroans, npoiieaypa Meaydaiy B 3TOM CTpaHe
cTaja OJHMM W3 CaMbIX PacCHpOCTPaHEHHBIX CIIOCOOOB aJIbTEPHATUBHOIO pa3PEIICHHS
CIIOpOB. DTOMY CIIOCOOCTBOBaJIa Kak pa3paboTka HOPMATHBHO-TIPABOBBIX aKTOB B cdepe
MPUMEHEHHs TIPOICAYPhl MEAHMAIIMU, TaK W pealu3alusl pa3JudHbIX MPOTPAMM C IEJbIO
HOIEPKKH €€ Pa3BUTHUS U MOMYJIApHU3aluut.

[lepBple 3aKOHONATENTBHBIE AKTHI, KOTOpPHIE YpPETyJIHPOBAIN BOIPOCHI, CBSI3aHHBIC C
MeJuanye, ObUTM pa3paboTaHbl HAa OCHOBE PE3YJIbTAaTOB IMHJIOTHBIX MPOEKTOB, KOTOPHIE
HCTOJIB30BAINCh B CyJax pasHbeiX mTaTtoB ¢ 1970 roma. Brpodem, BaXKHBIM TOJYKOM K
nanpHelnemMy 3(pQeKTHBHOMY pa3BUTHIO MeAuaiuu, craina Takxke Kondepenuus 1976 rona
(Pound Conference), kotopas mpoxomuna B T. Cenr-lIlon, mrar MunHecota. B pamkax
KOH(EpEeHITNN, B KOTOPOH MPHUHSIN y4acTHE FOPUCTHI, CyAbH W TMPEIACEAATCIIH PA3THIHBIX
CyJOB, OBUIM OOCYXJEHBI BOIIPOCHI, CBS3aHHBIC C TPUMEHEHHEM M PacIpOCTPaHCHHEM
MemualuM BO Bcex e (opmax’. B 4acTHOCTH, OIMH M3 yYAaCTHUKOB KOH(EPEHIIHH,
npodeccop ®Ppauk CeHnzaep, BIEpBbIC MNPEMIOKWIT KOHIeNIUoo «multi-door courthouse»,

! Rute L.R. The evolution of commercial mediation in the Midwest best practices, confidentiality and good
faith / L.R. Rute // Journal of Kansas Bar Association. - 2010. - No 24. - P. 25

2 Korybski A. Alternatywne rozwigzywanie sporow w USA / A. Korybski. - Lublin: Wydawnictwo
Uniwersytetu Marii Curie-Skfodowskiej, 1993. - P. 98



KOTOpasi MpeaycMaTpuBajia pa3iM4YHble NYTH YperyjaupoBaHus cyaeOHbIx crnopoB. Ilo
MHEHUIO Ipodeccopa, MperoCTaBICHUE CYyAbSIM IMOJTHOMOYHMIA HANPaBJIATh (B UMIIEPATUBHOM
WIM JMCIIO3UTHUBHOM TOPSAKE) CTOPOHBI CIOpa K YYacTUIO B pPa3iMYHbIX (opMax
QIbTEPHATUBHOIO pPa3pellieHUs] CIIOPOB, B YAaCTHOCTH, MEIMALMU, IOMOIJIO OBl PELINTH
po6IeMy Ipe3MEPHON 3aTPyKEHHOCTH CyIOB Pa3INYHBIMU KATETOPUSIMH CIIOPOB..

[Tocne mnpoBenenuss Kondepenuuu 1976 1. Havaics Mnpolecc pa3BUTHS
AKCIIEPUMEHTAIBHBIX IIEHTPOB Meauanuu (community mediation centres), KOTOpble, Ha
HayaJIbHbIX 3Talax, Nojydaid (MHAHCUPOBAHME M3 BHEIIHUX HCTOYHUKOB (HANpUMeEp, OT
VYnupaBieHus o COAEUCTBHIO OXpaHe MPaBONOPsAIKa, KOTOPOE paHee JEWCTBOBAJIO B COCTABE
MunuctepcrBa toctuuuu CIIA). IlepBple LEHTpH MOSBUINCH B TAaKUX TOpOJaxX, Kak
Atnanta, Jloc-Anmxenec u Kanzac-Cutu. OcHOBHas 1LesIb CO3JaHUS TAKUX LIEHTPOB
3aKJIIoYanach B 00€ClEeYeHUH TpakJaHaM BO3MOXKHOCTH pellaTh KOH(MIUKTHI 10 TOro, Kak
OHM TIEpepOCiIu B CEpbE3HBIE CHOPBI, YTO, B CBOIO OYepelb, CIOCOOCTBOBANIO ObI
YMEHBIICHUIO KOJM4ecTBa oOpamieHuii B cyabl. Bo Bcex mNepBBIX LIEHTpaX OCHOBHBIM
croco0OM  J10Cy/IeOHOTO  pEIICHHs CIOpPOB cTala Meauanus. Meauaropamu ObUTH
CHEIMAINUCTHI C pa3HbIM 00pa30BaHUEM U KBaJH(pUKaluei (Jaile BCero - aBOKaThl U CyJIb1),
KOTOpble padoTajii Ha BOJIOHTEPCKUX Hadanax. B 1enom, AesTelbHOCTh COOTBETCTBYIOIIUX
LEHTPOB OKa3zasach 3((EKTUBHON, O YeM CBUICTEIHLCTBOBAJIO HE TOJHKO KOJIMYECTBO
PEMIEHHBIX C TIOMOIIbIO MEAMAIMH CIIOPOB, HO U MOJIOKUTEIbHBIE OT3BIBBI CAMUX CTOPOH U
JIUL, KOTOPbIE BBHIMOMHUIM (QYHKIUUA MEAUATOpoB. B TeueHue mocneqHux TpEX AeCITUIICTUI
ObUIO CO3JaHO MHOTO HOBBIX OOIIECTBEHHBIX IIEHTPOB 1O pa3pElICHHIO CIOPOB,
KOMIETEHIIUS KOTOPBIX MOCTOSIHHO pacuupsiercs. Ceroaus Ha Tepputopuun CIHIA nelicTByror
COTHM UEHTPOB MEJMAllMK, KOTOpble HE TOJbKO 00ecrneynBaloT CTOPOHAM CIopa
BO3MOXXHOCTh PEUIUTh CIOp NYTEM TMEPEeroBOPOB, HO W WIPAIOT KIIOYEBYIO pOJIb B
pacpoCTpaHEHUU MEUALNH®,

Kpome Toro, mocie 1976 r. akTUBHO Hayalla pa3BUBAaThCSl NMpHUCyJeOHAs Meaualus.
CoTHH pa3zHO00Opa3HbIX CyJIeOHBIX MPOrpamMM B 3TOM cdepe AeHCTBYIOT ceidac, U He TOJIBKO
Ha YpPOBHE CYOB IEPBOI, HO U HAa YpPOBHE CYJIOB amneJUISIMOHHON MHCTaHIMH. B obmeM,
MEAMATOPbl U ApYyTHEe JHIla, 3aUHTepecOoBaHHbIE B d(D(PEKTUBHOM NPUMEHEHHUU MPOLETYPHI
MEAMAlUK, paccMaTpUBalId CyAeOHbIE OpPraHbl Kak CBOCOOpPA3HYIO MABIDKYIIYIO CHUITY s
pacnpoCTpaHeHHUs H3TOTO Crocoba pas3pelieHus CIOopoB. DTO CBA3aHO C TEM, 4YTO Ha
HAYaJbHBIX JTalax MeIualusi MCIOJIb30Bajach IOCTATOYHO PEIKO, U JaXKe MpesIOKEHHbIE
IEHTPaMH pa3pelIeHHs] CIIOPOB MPOrpPaMMbI, B paMKaX KOTOPBIX MeAHMalus MPOBOJIMIACH
OecIiaTHO, HE TapaHTHPOBAJIM TOTO, YTO CTOPOHBI COIJIACATCS MPUHATH y4acTHE B TaKOU
npouenype. B To ke Bpems, Korga peub UAET O CyJeOHOM pPACCMOTPEHHH Jieia, CYIbH
OOBIYHO MMEIOT MOJHOMOYHUS YIS TOTO, YTOOBI 00eCTeunTh 00s3aTeNIbHOE Y4acTHEe CTOPOH B
MeIALUH C LIENIBI0 Pa3pelIeHHs] COOTBETCTBYIOIIETO cropa’,

Ucropun pasutus wmemuanuu B CIIA wu3BeCTHB pa3aUYHbIE TOAXOIBI K
PEeryJIupoBaHUIO M TPOBEACHUS MPUCYACOHONW Menualii, OCHOBOM i KOTOPBIX CTajH
pa3IM4YHbIE METOJbl HAIPABJIEHUs CTOPOH K y4YacTHIO B 3TOW mpouenype. Takue moaxozsl
(dbopMUpOBANINCH, B OCHOBHOM, I10/1 BIMSIHUEM MPABOBBIX TPAAULIUMHI JOKAJIHHOI'O Xapakrepa, a
TaKXke ombiTa B chepe MOMIepKKH pa3BuTus menuanuu. Haumbonee pacmpocTpaHEHHBIMU
SBJISIFOTCS 1BA OCHOBHBIX IIOJIX0O/a:

! The Pound Conference: perspectives on justice in the future / A. Levin, R. Wheeler (eds.) - St. Paul: West
Publishing Co., 1979. - C. 80-85.

2 Alexander N. Global trends in mediation, 2" edition / N. Alexander. - Netherlands: Kluwer Law
International, 2006. - P. 401-402.

% Cole S.R. Mediation: Law, Policy and Practice (Trial practice series) / S.R. Cole, C. McEwen and others. -
Clark Boardman Callaghan, 2014-2015. - P. 717.



-COIJIACHO TNEPBOMY, OKOHYATEJIBbHOE PEIIEHHWE OTHOCHUTEIBHO y4YacTUs B MeEAHALUU
3aBUCHUT OT CTOPOH B CyIcOHOM IpOIIECCE;

- COrJJacCHO BTOPOMY IOAXOJY, PEHIEHHE O HEOOXOIMMOCTH Y4YacTHs CTOPOH B
MEHMAalHK CyJ IPUHUMAET CaMOCTOSITENBHO.

Takum 00pa3oM, OCHOBOHM MEPBOro MOAXOJA SIBISIETCS MPHUHLMII J0OPOBOJILHOCTH
y4yacTus B MeJHUAllM, OCHOBHBIE HJE€U KOTOPOM 3aKJIIOYalOTCS B TOM, YTO CTOPOHBI IO
CBOEMY YCMOTPEHHUIO PEIIaloT, MPUCYTCTBOBATh JIU Ha COBMECTHBIX 3aCEIaHUSAX B PaMKax
MpoLeaypbl MEIUAlUU, a TaKKe BbIOMpAIOT JaThl TaKWMX 3acedaHuil U Mmeauaropa. Bropoii
MOJIXOJI MPeyCMaTPUBAET 0053aTeIbHOE yYacTHE CTOPOH B MEAMALIMU B TE€X CIydasx, KOrjaa
Cyll CYHMTAeT AJTO LeNecoo0pa3HbIM. Takylo TpoUeAypy Ha3bIBalOT MeIuanued 1o
pacnopsikeHuto cyaa (court-mandated mediation). BnpoueM, Ha ypoBHE HEKOTOPBIX
MHCTaHIUH, 0053aTeIbHOCTh MEAMALIMU MO MPEANUCAHUIO0 CyJa TOHUMAaJach HE TOJNBKO Kak
TpeOOBaHME Y4acTHsl CTOPOH B 3TOH Mpoleaype, HO M Kak TpeOOBaHHE 3aKITIOYEHUS
COTJIAIlIEHUs O pAa3pelIeHUuU CIopa MO pe3yibTaTaM MEpPeroBOpOB. XOTS IJUCKYCCHH O
3HaYEHUU TEpMHHA  «oOs3aTeNbHas  Meaualus»  MpOJOJDKAIOTCI, O0OOCHOBAaHHOM
MIPE/ICTaBIsIETC MHEHHE O TOM, YTO B paMKaX OMHMCBHIBAEMOI0 HaMM MOJXOJa CYyJl CBOUM
pacrnopsiKeHHEM MOXKET TpeOoBaTh TOJIBKO yUacTHsl CTOPOH B MPOLIEType MEIHAIIIH.

JpyruM npeaMeToM AHUCKYCCHUN 4acTO CTAaHOBMTCS KOMIIETEHIIMS CyJla B OTHOILICHUU
MPUHATUS PEIIeHU O 1enecooOpa3HOCTH 00s3aTeNIbHOTO ydacTus B Meauanuu. Muorma
UMIIEPaTUBHBIA CMOCOO TPUBJICYEHUS CTOPOH K YYacTHUIO B MeAUAllMM CUMTAETCS
MPOTHUBOPEYAIUM MPUPOAE 3TOM npoueaypbl. OHaAKO MHOTHE yU€HbIE MOJACPKUBAIOT UJICIO
0 TOM, YTO CYJIbM UMEIOT MOJIHOMOYHS HAIpPaBIsATh CTOPOHBI K MEAHAIIMK B UMIEPATUBHOM
HOpsJIKE, MTOCKOJIBKY 3TO YacTh MX IMpaBa YIPAaBIATh CTENIEHbIO COOCTBEHHOM 3arpyKeHHOCTH
JenaMyd  pa3nuyHbiX Kareropuil. I[logoOHBIM aprymMeHTOM B TMOJb3y JIETUTUMHOCTH
pacrnopsikeHHi cyielt 00 y4acTuu CTOPOH B MeIUAllUH, SBIIAETCS TO, YTO IPUHSITHE PEIICHHUS
0 1Ies1eco00pa3HOCTH  O0S3aTEeNBbHOM MeAMAllMM  OCYIIECTBIISIETCS B COOTBETCTBUHU C
IPaBOBBIMH HOPMAaMH, KOTOpBIE TMO3BOJSIOT CYAbSIM KOHTPOJIHUPOBATH OO0bEM JIel,
NoJUIeKaluX CIyIIaHuio B cyaeOHOM 3acenaHuu. Kpome TOro, CoOOTBETCTBYIOIIHE
TIOJIHOMOYHS CyZIeH OIpEeAe/sICh HOPMAaTHBHO-TIPABOBBEIMHM akTamu emé ¢ 1938 romal.
Takum oOpa3zoM, o0s3aTeNbHOE y4acTHe CTOPOH B MEIUAIlMHM 0 WHUIMATHBE CyJa cTajia B
CIIIA 0ObI9YHOM MPaKTUKOM.

Baxupim OnaronpustTHeiM - paktopoM mns paszutus meavauuu B CIIA, crano
MCIIOJIb30BaHUE TaKOW MpOIEAyphl Ha MpaBUTEILCTBEHHOM ypoBHE. B 1990 rogy Konrpecc
CIHIA mpuHsn psja 3aKOHOJATENbHBIX aKTOB, HOPMBI KOTOPBIX OBLUTM HampaBlieHbl Ha
MOOLIPEHUE HCIIONBH30BAHUSI AIBTEPHATHUBHBIX METOJOB pa3pelieHHs] CIOPOB B paMKax
dbenepanbHOoro mpaBuTeNbcTBa. OIHUM M3 TaKUX 3aKOHOJATENBHBIX aKTOB ObLT 3aKOH O
paspelieHnu aJMUHHUCTpaTUBHBIX cropoB (Administrative Dispute Resolution Act),
MPUHITHE KOTOPOTO UMENO TOJOKUTEIHHOE BIUSHUAE HA pa3pabOTKy U COBEPIICHCTBOBAHUE
MOJUTUKU (eliepalbHbIX OpraHoB B cdepe pas3pelieHusi CIOpOB, CBSI3aHHBIX C HX
NesATeNbHOCThI0. COracHO MOJIOKEHUM STOro 3aKOHa KaXKIbli OpraH HCIOJHUTEIbHON
BJIACTU JOJDKEH OBLI CO37aTh HOBYIO JIOJDKHOCTH I'OCYIApPCTBEHHOTO CIYXKAalllero, KOTOPBI
Obl 3aHUMAaJICS BONPOCAMM, CBA3AHHBIMM C MHCIIOJIb30BAaHUEM PA3IUYHBIX CIOCOOOB
aIbTEPHATUBHOIO pa3pemieHus cnopos. Kpome Toro, 3akoHOM yperyJlupoBaHbl OTIEIbHBIE
BOIIPOCHI  NIPOLEAYpbl  MEIualuu, B YaCTHOCTH, coJiep’KaHue MIPUHIINAIIA
KOH(HUIECHIIMAIBHOCTH, a TaK)Ke TPeOOBAHUS K MOCPEIHUKY B PEIICHNU KaK BHYTPEHHHX, TaK
¥ BHELIHHX CIIOPOBZ.

! Alexander N. Global trends in mediation, 2™ edition / N. Alexander. - Netherlands: Kluwer Law
International, 2006. - P. 394-396.

2 Cavanagh E.D. The Civil Justice Reform Act of 1990 and 1993. Amendments to the Federal Rules of Civil
Procedure: can systematic ills afflicting the Federal Courts be remedied by local Rules? / E.D. Cavanagh // St.



B menom Bompochl, CBsI3aHHBIE C OMpPEIENICHHEM CTaTyca MeauaTopa, 3aHHMAaloT
BaXHOE MECTO B CHCTEME IPaBOBOTO PETYIHMPOBAHUS MpoueAypbl Meauanuu. OmHako, Ha
Tepputopur 17 IITATOB JEHUCTBYIOT 0OS3aTENbHBIE JSTUYECKHE KOAEKCHI, KOTOpHIE
OTIPEeNeIISIIOT TPeOOBAHMS K MOBEICHUIO MIOCPETHIUKOB BO BPEMS MX yYacTHsl B MIPHUCYACOHOM
MeIWanuy. YUWThIBas —pa3sHooOpaswe TporpaMM  MeIWally, eAWHBIE CTaHIapThI
KBajuuKauu MeanatopoB B 3akoHoaarenbcTBe CIHIA 10 cux mop He ObLIU ONpECsICHBI.
TpeboBanus k KBaTH(PHUKAIIMA MEeIUaTOpa 3aBUCAT OT XapakKTepa MmporpamMmbl Meananuu. B
YaCTHOCTH, pacCMaTpuBasi BOMPOC MOJATOTOBKH MOCPEIHUKA, CTOMT OOpaTUTh BHUMAaHHE Ha
pasHUIly JABYX BHJOB MEAHMAIMU: MEIUAINH, CBI3aHHOU C Cy/JIeOHBIMH OpraHaMHU, ¥ YaCTHOM
Meauanuu. Takas pa3HHWIIa BaKHAa, MOCKOIBKY Ui YaCTHOM MEAHMAllMU XapaKTePHBIM
SIBIISIETCSl BIIOJTHE CBOOOHBIA BBHIOOP CTOpPOHAMHU MenuaTopa. 10 eCTh, CTOPOHBI MOTYT IO
CBOEMY YCMOTPEHHWIO BHIOpaTh TOCPETHHUKOM JI00O€ JUI0, HE3aBHCUMO OT €ro
KBaju(uUKauu. 3aTo B cllydae, KOrjJia CTOPOHBI YYacTBYIOT B CyAeOHON WM mpucyacOHOH
MeIHaIui, WX BIMSHUE HA BBIOOP MOCPEIHHWKA HECKOJIBKO OTPaHHUYEHO, a MOTCHIUAIbHEIC
MOCPENHUKNA  JOJDKHBI ~HMMETh  COOTBETCTBYMOIIyI0 KBanmu(pukammuto. OOBMHO  cyn
CaMOCTOSATEIBHO OTpENesIeT MEANaTopa sl KAKIOTO OTICIBHOTO JIeNa U, TAKUM 00pa3oM,
OTPaHUYMBAET BO3MOXKHOCTH CTOPOoH'. BMmecTe ¢ Tem, cya 00s3aH 3a00THTECS O TOM, YTOOBI
OTIpEeNIeIEHHBI UM MEIUaTop ObUT KOMIIETEHTHHIM W HA JOJDKHOM YPOBHE OpPTraHHU30BBIBAII
MIPOIIECC MEPETOBOPOB MEKIY CTOPOHAMU CTIopa. B CBsI3u € 3TUM CyJIbI B 3HAYUTEILHOW Mepe
3aMHTEPECOBaHBl B TOM, YTOOBI MEAMATOPHI OBLIM KBATM(DHUIIMPOBAHHBIMH, M C IIEJIBIO
oOecrnieyeHHs TakoW KBasM(ukau, paboOTHUKU Cy/IeOHBIX OPraHOB pa3padaThIBAIOT YETKUN
nepedeHs TpeboBaHMH K MPOeCCHOHANBHBIM MEAUATOpaM?,

B mrarax ®nopuna, Bupmxunus, Jxopmkus, Munnecora, MsH u CeBepHas
Kaponuna Obumum pa3paboTanbl mpaBuiia 00KaloOBaHMs ACUCTBUII MOCPEIHUKOB, KOTOPHIE
3aperucCTPpUPOBAHbl B CIHEIUAIBHOM pEECTpe MEIUaTOPOB WIM MPUHUMAIOT Y4yacTHE B
MeJMallMd Ha OCHOBAHHMHM COOTBETCTBYIOIIETO pellleHus cyla. Ha TeppuTopuu OCTalbHBIX
HITaTOB JIEHCTBYIOT ATHYECKHE KOAEKCHI, HE MMEIOIINE OOS3bIBAIOIIETO XapaKTepa, a TaKxke
HE ONpeJesIoNre 0COOCHHOCTEH OTBETCTBEHHOCTH MeauaTopa B Cilydyae HapylIeHHS UM
OTIICIbHBIX OCHOB TMpOBeACHUS Meauanuu. Bmecte ¢ TeM AmepukaHCKas accoluanus
anBokatoB (American Bar Association) COBMeCTHO C AMEpHKaHCKOH apOUTpaKHOM
accormarmerd (American Arbitration Association) u Accoldanuei Mo pa3penieHuio CropoB
(Association for Conflict Resolution) pa3pabotanu TumoBble TpaBuUiia MOBEACHUS
meauatopoB. C (hopManbHON TOYKM 3pEHUSt ITH TpaBUja HE SIBJISIOTCS 00S3aTE€IbHBIMH,
OJIHAKO, OHHM ONPENENSIOT BaXKHBIE I MEAUallud TpaBWia KOH(PHUIECHIIMATHLHOCTH
MPOLEYPhl, KOH(DIUKTA HHTEPECOB, KBATH(PHUKAIIUU MEIUATOPA U IIpOUEe.

Kak yxe ObUIO yKa3aHO BHINIE, JIOKAJNbHBIE TMpaBUjia TOBEACHUS MEaUaTopa
NeUCTBYIOT, B YacTHocTH, B mrate Dnopunma. Takue mnpaBuina ObUTM  pa3pabOTaHbI
BepxoBabiM Cynom @nopuipl Il T€X MEIUATOPOB, KOTOPHIE HMMEIOT CepTU(HUKAT WIH
HA3HAYaIOTCs MO pemeHuto cyna. OMHUM M3 yCIIOBUN TOMydYeHUs: cepTudukara MeauaTropa
SBJISIETCSI BBITIOJTHEHUE y4eOHOM mporpaMMbl. JTa mporpamma Obiia paspadborana llentpom
MO paspeleHuio crnopoB mrara @uopuaa, KOTOPHIH HEMOCPEICTBEHHO OTBEYAaeT 3a
MOJATOTOBKY KBaNU(UIIMPOBAHHBIX MeauaTopoB. CremyeT Takke OTMETUTh, YTO IMOJYYHUTh
cepTudukaT MeaUaToOpa MOTYT TOJBKO JIHIIA, focTUriue 21 rona, a Takke COOTBETCTBYIOIINE
BBICOKUM MOpalbHBIM KpuTepusMm. Hampumep, cormacHo n. 10.110 CyaeOHbIx mnpaBumn

John’s Law Review. - 1993. - Vol. 67. - P. 725.

! Dobbins W.L. The debate over mediator’s qualifications. Can't they satisfy the growing need to measure
competence without barring entry to the market? / W.L. Dobbins // University of Florida Journal of Law and
Public Policy. - 1995. - Vol. 5. - P. 97.

2 Gmurzynska E. Mediacja w sprawach cywilnych w amerykanskim systemie prawnym: zastosowanie w
Europie i Polsce / E. Gmurzynska. - Warszawa: C.H. Beck, 2007. - P. 68-69.



MOBEJACHUSI MEIuaTopa, CEepTU(PUIUPOBAHHBIM MEIUATOPOM HE MOXKET OBITh JIMILIO,
MPU3HAHHOE BUHOBHBIM B COBEPIICHUHM YTOJOBHOTO NPECTYIUIEHHS (E€CIM TOJBKO €ro
TpaXJaHCKUE  mpaBa He  ObuiM  BoccTaHoBlieHbl).  [lomumo — TpebGoBaHuM K
ceprudunrpoBaHHbIM Menuatopam CynieOHble paBuiia MOBEACHUS MEIUATOpa OMPEEsSIOT
Kpyr OOS3aHHOCTEH TMOCpEeJHMKa, a TaKXKe MpelycMaTpUBalOT OTBETCTBEHHOCTh 3a
HEBBINIOJIHEHUE COOTBETCTBYIOIIUX 00s3aHHOCTEH. IlpuMeHeHHe KOHKPETHBIX CaHKIIMH
BO3MOXHO, €CJIM IMOCJ€ MOJauyu KanoObl Ha JEHCTBUS MeauaTopa crenuanbHas KOMHCCHS
OpUAET K BBIBOJY O TOM, 4YTO OH JEUCTBUTEIBHO HAapPyIIMJ ONPEIENEHHBIE HOPMBI,
npenycmotrpeHHsle CyneOHbIMM TpaBUJIaMU TMOBEACHHUS Meauaropa. B 3aBucumocTu ot
XapakTepa HapylIeHUs, COBEPIIEHHOTO MEIUATOPOM, K HEMY MOTYT OBbITh IPUMEHEHBI TaKHE
CaHKLMHU, KaK 0ObIYHOE MpeayNpexaeHue B yCTHOU (opMe, BHITOBOP B MUChbMEHHOU (opme,
OTpaHMYEHUsl KAaTEropuil Jes, MOCPEAHUKOM B KOTOPBIX OH MOXKET BBICTYIATh B OyIyIlIeM,
MPUOCTAHOBJICHUST JeHCTBUS cepTudukaTa meauaropa (Ha CpPOK JO OJHOTO Troja) H
aHHyJMpoBaHUs cepTudukata Meauaropa. [lomoOHbIM 00pa3oM OTBETCTBEHHOCTh MEAMATOPA
perynupyercs Takxke B mrarax Bupmxunus, Jxopaxus, Munaecora u MeiiH.

C uenpio coAeiicTBUsl pa3BUTHIO MeIUaluu Ha TeppuTopuu mrara KamudopHus Obu1
CO3/IaH PEEeCTp MEeIUaTOpPOB, KOTOPbIE MOTYT MOMOYb CTOPOHAM DPELIMTH CIOpP B Mpejaenax
MpUCYIEOHBIX MporpaMM MeAuanuu. Bo BpeMs pa3paOoTKu Takoro peectpa Cyibl JOJKHBI
YUUTBHIBATh HAJIMYME y JIMIA CIENHATbHON MOATOTOBKH, OMNbITA, a TaKKe KBaJU(pUKALINH,
HE0OXOIMMOM JI1 KaueCTBEHHOI'O BBINOJNHEHUs QYyHKIMI mMenuatopa. [Ipu 3ToMm, oneHuBas
KBAIM(DHUKAIMIO MEAUATOpa, CyJ YUYUTHIBAET pPe3yJbTaThbl aHOHUMHBIX aHKET, B KOTOPBIX
CTOPOHBI JOJDKHBI yKa3aTh, JOBOJBHBI JIM OHU paboToi mocpenHuka. Takum oOpaszom,
U3y4YeHHEe MHEHHUs CTOPOH Ccropa cyJa MOMOraeT BbIOpaTh CaMOro KOMIIETEHTHOTO B
onpeaenéHHoN chepe MearaTopa, a TakKe SBIIETCS BaXXHBIM Ui 3P(GEeKTUBHONU pabOThI HAZ
nporpaMmMaMu Meavanuu. Jluma, KOTOpbIE MMEKT JKEJaHWE CTaTb MEOUATOPOM, IOJIKHBI
IPOWTH KypC NOATOTOBKH, COCTOSIIIMN K3 TEOPETUYECKHX M TNPAKTUYECKUX 3aHATUUA H
JUISIIUIACS, TI0 MEHbIIEH Mepe, 25 yacosl.

[Ipouiecc mocTeneHHoOW pa3paOOTKU M U3MEHEHUH 3aKOHOAATENBLHOTO PEryJIUpOBaHUS
chepsl MeIualMy OTPaKAIOT AMIUPUUYECKHE HCCIENOBAaHUS MPOTrpamMM IO COJAEHCTBUIO
Pa3BUTHIO abTEPHATHUBHBIM CIIOCO0AM pa3pelieHus] CIOpPOB U MPUMEHEHHIO MeIuallud B
oTaenbHbIX oTpacisax. B 1996 romy MHCTUTYT rpaXaaHCKOro mpaBocyuss AHAIUTHYECKOTO
neHTpa uccienaoanus u pasButus (RAND Institute for Civil Justice) nHHITUUPOBAT MPOEKT
MO0 M3YYECHUIO TPOrpaMM IMOJJICPKKU aTbTEPHATUBHBIX CIOCOOOB pPAa3pelIeHUs] CIIOPOB B
mecTu (QeaepanbHbIX OKPYXKHBIX CyAaX, B KOTOPBIX Mpoleaypa MeAMallud HayuHajlach Ha
OCHOBAHUU PACHOPSIKEHUS CyJla WIM K€ Ha OCHOBAHMM B3aHMHOTO BOJIEU3bSIBIICHUSI CTOPOH
cropa. Pe3ynbpTaThl 3TOro ucCiaeAOBaHUS OKa3alMCh HEOAHO3HAYHBIMHM, IOCKOJIBKY Ha
MPAKTUKE aJbTEPHATUBHBIC CIIOCOOBI pa3pellieHrs CIIOPOB B MOJIHOW Mepe He 00ecTeuniu
0’KHJIa€MBIX PE3yJIbTAaTOB, @ UMEHHO - YMEHBIIECHUS PACXOJ0B CTOPOH, a TAK)KE€ YMEHbIICHUS
3arpy>K€HHOCTH CYJIOB J€laMH pa3Horo xapakrepa. B 1997 rony no ykazanuto BepxoBHOro
Cyna mrata MuHHecoTa, Oblia mpoBelAeHa oOleHKa A(GGEKTUBHOCTH MeEHAli Ha
TEPPUTOPUM COOTBETCTBYOLIEro mrTara. FOpHcThl, OnMpoc KOTOPBIX MPOBOJWICS BO BpEMS
3TOTO HUCCIeAOBaHUs, ObUTH YOEKICHBI B TOM, 4TO Onarojmaps MeIMalud CTOPOHBI TPATAT
MEHBLIE CPEJCTB Ha MPOLEAYPY pa3pelIeHHs CIopa, a JOCTUKEHUE KOHCEHCYCa CTAaHOBMTCS
BO3MOXHBIM YK€ Ha HayalbHBIX JTanax. Takke OHU yKa3zajdu Ha TO, 4yTO d()PEKTUBHOCTH
MEJMaly B 3HAYUTEIILHOW Mepe 3aBUCUT OT KBajnudukanuu mnocpenauka. Cpeau
PECIIOH/IEHTOB-CTOPOH  CIIOpa OOJBIIYI0 3aMHTEPECOBAHHOCTH IMPOLEAYPOH Meauariu
BbIpaKaJIl JIMIIA, 3aHUMAIONIMECS MPEAIPUHUMATENLCKON AesITeNbHOCThIO0. BriocnencTsuun

! Mediation. Principles and Regulation in Comparative Perspective / eds. K.J. Hopt, F. Steffek. - UK: Oxford
University Press, 2013. - P. 1292-1296.



pE3yNbTAaThl 3TUX W JPYTUX HCCIEIOBAaHUN OBUIM Y4YTE€HbI NpH pa3paboTKe NHIOTHBIX
IIPOEKTOB 10 MEAMALMHU B KOPIOPATUBHBIX CIIOpaX, B 4aCTHOCTH, B mrare Jlemassp. [locae
BBEJICHUS IMEPBBIX MNHJIOTHBIX IPOEKTOB, 3akoHoaarenbcTBo CIIA B chepe Mmeauanuu
IIOCTOSIHHO COBEPLICHCTBOBAJIOCh. Ha ceromHs, B CHCTEMY NPABOBOTO PETYJIMPOBAHUSA
MEIMalK U aJIbTEPHATUBHBIX CIIOCOOOB pa3pelieHUs CIOPOB B LEJIOM BXOAAT (heepanbHble
3aKOHBI, 3aKOHOJATEJIBHBIC aKThl OTJACJIBHBIX IITATOB U JOKAJIbHBIE MPAaBUIIA, UCIIOIb3YEMbIE
B IIpeneiax KOHKpETHoro cyna. HekoTtopble BONpOCH, B YaCTHOCTH, JOOPOCOBECTHOCTH
CTOPOH, YYacTBYIOIIMX B MEJHAllMM, M KOH(UIEHIUAIbHOCTh MPOLEIYpPbl, MOIYT
peryIupoBaThCsi MPUHIMIAMH o0lero mpasa. B Tex ciywasx, Korja 3aKOHOAATEIbHBIMHU
aKTaM{ HE YCTaHOBJIEH BHJI OTBETCTBEHHOCTH CTOPOH 32 HEJA0OPOCOBECTHOE MOBEACHUE WU
HE ONpEeNeNeHbl JeTalbHble TpeOOBaHMS, NPUHLUIBI KOHPUACHIHUATBHOCTH, TO
COOTBETCTBYIOIHE MPOOEIBI YCTPAHAIOTCS ¢ MMOMOIIBIO 00IIEro mpasa *

[IponeccyanbubiM  3akoHOmaTenscTBOM — CIIA  mpexycMOTpeHBl  crielIMabHBIE
MpoLEeayphl B paMKax MPOM3BOJCTBA MO JeJlaM Ha CTaJuu A0CyAeOHOro pa3OuparesbCTBa.
[Iponiecc wuHTErpanMu MEXaHU3MOB AJIBTEPHATHBHOIO PA3PELICHUS CIOPOB C OTUMH
TPaJMLUMOHHBIMU TMPOLEAYpaMH OKa3zajicid JOBOJbHO CIOXHBIM. C 1enpio olOecredyeHus
YHU(PUIIUPOBAHHBIX CTAaHAApPTOB B cdepe Meauanuu, BepXoBHbIMH CyAaMH IITaTOB
Kanudopuus, Gnopunga u Orailo OblTM NPUHATHI 3aKOHBI, KOTOPHIE ACHCTBYIOT B Ipejaeax
COOTBETCTBYIOIIMX LITATOB, aJMUHUCTPATUBHBIC PACIIOPSHKEHUS U MPaBUiIa OCYIECTBIICHHUS
ynpapnenus. brnaronmaps paspabotrke 3¢G(EKTUBHON CHUCTEMBbl HOPMATHUBHO-IPABOBOTO
peryJiupoBaHus, Ha TEPPUTOPUU COOTBETCTBYIOIIUX IITATOB MEAUALIMS CTaIa HEOTHEMIIEMOU
YacThIO IPOU3BOJCTBA IO J€JaM Ha CTaJuM JOCyJeOHOro pazouparenbcTBa. B yacTHOCTH, B
okpyre Cakpamento mrara KanupopHus neiicTByeT mpaBuio, COINIACHO KOTOPOMY IOCIIe
II0JIa4YM MCKA B CYJl U 3a 15 KaneHAapHBIX IHEH 10 MOMEHTA MPOBEACHMS IIPEIABAPUTEIBLHOTO
cyneOHoro 3acenanus (case management conference), 06e CTOPOHBI JOJIKHBI TaKXKe MOAATH
3asgBieHre o Meauanuu (n. 2.78 JlokanbHbIX cyaeOHbIX npaBui okpyra CakpameHnrto). B
3asBJIEHUM, KAaK MPaBUIIO, COAECPKUTCA MH(POPMALIUSA O CYTH CIIOpa U BO3MOXKHbBIE BapUaHThI
ero penrenus’. Jlo Hayanga NpeaBapHTENBHOTO CyAeOHOTO 3aCelaHus B CyJAax PasiHYHBIX
uHCTaHUuMi mrata Oraiio, KaKablil afBoKaT 00s3aH 00CYIUTh NOTEHIIMAIBHYIO BO3MOXHOCTh
oOpalleHyss K MeIualuy Kak CO CBOUM KIMEHTOM, Tak M C aJBOKATOM APYroll CTOPOHBI
ciopa®. Bo BpemMs mepBOro MpEABAPHUTENBHOTO CyAE€OHOTO 3acelaHusl W, TpH
HEOOXOIMMOCTH, BO BpeMs CIEAYIOUIMX CyAeOHBIX 3acelaHuil, CcyIbsi MHaéT OLIEHKY
1€JIECO00Pa3HOCTH y4acTHUsl CTOPOH B mporeaype Meauanuu. 11o pesynabpraraM Takoi OLEHKH,
CyIl MOXET CBOMM DAaCHOPSIKEHHEM HANpaBUTh CTOPOHBI K Meauanuu®. AHauu3 cyneGHON
IIPaKTUKHA IITara Texac Takke CBUAETEIbCTBYET O TOM, YTO OJHHMM M3 OCHOBHBIX 3aJad
MPOU3BOJACTBA MO JielaM Ha CTaJuu J0CyJeOHOro pa3dupaTesibcTBa SBISETCA OLICHKA
NOTEHIUAIBHON 3(PQPEKTUBHOCTU MPOLEAYPbl MEAMALUU JUIS pa3pelieHuss KOHKPETHOI'o
criopa®.

! Tam xe.- P. 1252-1254,

2 Superior Court of California, County of Sacramento, Local Rules - Effective 1 January 2015 [DneKkTpoHHBIIH
pecypc] /I Caiir Oxpyxnoro cymy Caxpamento. - Pexum pnocrynf: https://www.saccourt.ca.gov/local-
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08.02.2019).
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[Ipouenypa Meauanmuyvi MOKET HAYMHATHCS HA OCHOBAHWUHW PEIICHUS CyJa WU B
pe3ynbTaTe COOTBETCTBYIONIEH JOTOBOPEHHOCTH CTOpOH. Pemienme, KOTOpBIM CyA
HANpaBJSIET CTOPOHBI K MEAWallid MOXXET HWMETh KaK pPEKOMEHIATCNIbHBIN, TaK W
00s13aTeIbHBIN XapakTep.

[IpakTka ydYacTus CTOPOH B MEIWAlMM Ha WMIICPATUBHBIX HavalaX CeroJHs
WCIIOJIB3YETCS C IEIbI0 COJMCHUCTBHS PACHPOCTPAHCHHUIO 3TOH MPOUEAYPHI W YMEHBIICHUS
Harpy3kd Ha cyjpl. [lomHOMOYMS Cyel HalpaBisATh CTOPOHBI K 00S3aTEILHOMY yYacTHIO B
MEIMAlM YacTO ONPEACNSIIOTCS Ha 3aKoHoJareabHOM ypoBHe. COOTBETCTBYIOIIUE
3aKOHOJATEILHBIC aKThl OOBIYHO TAKXKE COJACPIKAT IMOJIOKCHHSI OTHOCHTEIHLHO MPUCYTCTBHS
CTOPOH BO BpeMs IE€PETOBOPOB, COOMIOACHWS TNPHUHIMIA TOOPOCOBECTHOCTH BO BpeMs
y4acTHss B TPOIEAype MEIWaluK, a TakKe MpeAyCMaTPUBAIOT OTBETCTBEHHOCTh 3a
HapylnieHue TpeOoBaHUs cydaa 00 ydacTuu B Meaumamuu'. OCHOBHBIM KPHTEPHEM IPH
MPUHATHN PEIICHHUS O IEJICCOO0Pa3HOCTH O00S3aTSIIPHON MEIUAINU SBIISCTCS KaTETOPHSI
cnopa. Hanpumep, B mrare KanudopHaust HarpaBieHUS CTOPOH K MEIMAIIN B UMITEPATHBHOM
MOPSAJIKE JOIMYCKAeTCs B CEMEHHBIX M CTPaxoOBBIX cmopax. [lo 3aKOHOMATETBCTBY STOTO
mITara, cpasy Mocie Mojayd OJHOW M3 CTOPOH HMCKa B IMpeleiax CIopa, BO3ZHUKAIOIIETO U3
CEMECHHBIX WJIM CTPaXOBBIX INPABOOTHOIICHHWM, CYJ HAmpaBlgeT CTOPOHBI K YYacTHIO B
meauanun?, Cynasl mwtata Oraifo MOTyT IPHHMMATh PENICHHE O HEOOXOAMMOCTH OOpaIleHUs
K 00s3aTCIbHOM MEJMallii, pPAacCMaTpUBas CIOPbI MEXAY CYNpyraMu, B YaCTHOCTH,
OTHOCHMTEIBHO PACTIPENEIICHUS MEXKTy HUMH POJUTENILCKUX TIPaB’,

JIorOBOpEHHOCTH CTOPOH 00 0OpaIIeHN K MEAHAIMK B CITydae BOZHUKHOBEHHS CIIOpa
MOYET OBITh 3aKpeTieHa HETIOCPEICTBEHHO B OCHOBHOM JIOTOBOPE, KOTOPBIM YPETyJIUPOBAHBI
pa3uYHbIe aCTIEKTHI MPABOOTHOIICHUN MEXIy COOTBETCTBYIOIIUMH CTOpoHamMH. HapymieHnue
TaKOW JIOTOBOPEHHOCTH OJHOW M3 CTOPOH MOXET MOBJICYh HACTYIJICHHE OTPHUIIATEIHHBIX
TIOCJIEICTBUN JUII COOTBETCTBYIOIIEH CTOPOHBL. TakWe TOCHeNCTBUS MPETyCMOTPEHBI
HOPMaMM KaK MaTepHalbHOTO, TaK M IPOIECCYalbHOro 3aKOHOJaTenbcTBa®. B wacTHOCTH,
€CIi CyNeOHBI Tpolecc Havajics MO WHUIMATHBE OJHOHW W3 CTOPOH, HECMOTps Ha
JIOTOBOPHYIO OOSI3aHHOCTB TIPEXKIIE BCETO MPHHATH yYacTHE B IIEPErOBOpPax, PaCCMOTPCHHE
7ie7ia CyZIoOM MOXKET OBITh MPHOCTAHOBJICHO IO MOMEHTA 3aBEPIICHHUS TPOIICTYPhl MEIUAIIH.
Bmecte ¢ Tem, cyneOHas TpakTHKa CBUICTEIBCTBYET O TOM, YTO BaKHBIM YCJIOBHEM
oOecrieueHHsi  TPUMEHEHHS K  CTOPOHE-HapyIIWTENII  CaHKIUH, B  YaCTHOCTH,
NPUHYIUTEILHOTO HWCIOJHEHHSI CTOPOHOHM YCIOBHSI JTIOTOBOpa 00 y4YaCTHH B MEIUAIIWH,
SIBIIICTCS] YE€TKAsI M MMOHSATHAsE (POpMYJIMPOBKa Takoro ycioBus. Hampumep, HedhhekTHBHBIMU
OKa3aJIUCh TOJIOKCHUSI JIOTOBOpA, COTJIACHO KOTOPBIM, B Clydyac BO3HUKHOBECHHSI CIIOpA,
CTOPOHBI MOTJIM pPelIaTh HE TOJLKO C MOMOIIBI MEWAlMU, HO M MYTEM apOWTPakHOTO
pasouparenscTBa’. [losToMy, Kak MNpaBuilo, B JOTOBOPE MEIMALMS OIPENENAETCS Kak
npeamecTByomiee ycaoBue (condition precedent) oOparieHuss kK J11000My IpyromMy CrocoOy
pa3pelicHust CIIOPOB.

[IpumeHeHne wmep, HaANpPaBJICHHBIX Ha O0OECMEYCHHE BBIOJIHEHUS JIOTOBOPHOM
00513aHHOCTH CTOPOHBI OTHOCHTEIFHO yYacTHSl B MEIUAIMHM BO3MOXHO JIUIIL TIPHU YCIOBHH,

1 Alexander N. Global trends in mediation, 2" edition / N. Alexander. - Netherlands: Kluwer Law
International, 2006. - P. 397.

2 Mediation. Principles and Regulation in Comparative Perspective / eds. K.J. Hopt, F. Steffek. - UK: Oxford
University Press, 2013. - P. 1268.

® Ohio Revised Code (Current with legislation signed by the Governor as of 4/30/2015) [DnexTpoHHBII
pecypc]. — Pexxum nocryna: http://codes.ohio.gov/orc/3109. - (nata obpamenus 15.02.2019).

* Lande J. Why a good faith requirement is a bad idea for mediation / J. Lande // Alternatives to High Costs of
Litigation. - 2005. - Vol. 23. - P. 1.
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University Press, 2013. - P. 12609.
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YTO TO HE MIPOTUBOPEUUT MTPABOBBIM HOPMAM U FOCYAAPCTBEHHOMN PETYJIATUBHON MOJUTUKE B
uenoM. B yacTHocTH, cornamieHue o paspeuieHUH Cropa ¢ MOMOIIbI0 MEIUAIMU HE MOXKET
ObITh MCIOJHEHO B NPHUHYAUTEIBHOM MOPSJIKE, €CHH IOJIOKEHUS TAKOTO COTJIAIIeHHS
BCTYNAIOT B KOHQJIMKT C NPUHLUMIIAMU AaHTUMOHONOJBHOrO mpaBa. Kak CBUAETENBCTBYET
cyleOHasl IpakTHKa, TpeOOBaHUE OJHON M3 CTOPOH OTHOCUTENIBHO y4acTHUsl APYroil CTOPOHBI
B MpOIEAype MEIUalUu BpsAl JU OyJeT YJIOBJIETBOPEHO, €CIU ATO MOBJIEYET 3HAUUTEIbHBIC
YOBITKM JJIs1 TOCJIEIHErO WJIM BBI3OBET IMPEAB3ATOE OTHOUIEHHE K HEMl CO CTOPOHBI CyJa.
Kpome Toro, no xaxaomy oTIeIbHOMY J€Ny CYAbH JOJKHBI BBISICHATH, HE IPOTUBOPEUUT JIU
MpPUPOJAA COTJAIIEHUs O Pa3pellieHHH CHopa C MOMOIIBI0 MeIualMy MPUHIUIAM OOILEero
npaBa B c(epe JTOrOBOPHBIX NMPABOOTHOIICHUN. [pyrMM BaskHbIM (PaKTOPOM, BIHUSIOLUIUM Ha
npouenypy obOecrnedeHus ydacTus OJHOM M3 CTOPOH MeEIUalluu, SBJISETCS COOMIOACHHE
MpUHIMNA JOOPOCOBECTHOCTH Ha 3Tare 3aKJIIOUEHHUs COIVIAIEHUs O paspelieHuH cropa
myTéM neperoBopoB. To ecTb, CyAbH TaKke 00palaloT BHUMaHUE Ha TO, HE OblLia JIM OJHa U3
CTOPOH B HEBBITOJAHOM MOJOKEHHMH, MOINUCHIBAS COOTBETCTBYIOIIEE COTJIANICHHUE?,
[IpumeHeHne K CTOpOHE, KOTOpas HapyllaeT OO0S3aHHOCTh Y4YacTUsi B MeAHWalud Mep
OTBETCTBEHHOCTH, OCYIIECTBIIAECTCS MO-Pa3HOMY. B 4acTHOCTH, COTJIaCHO 3aKOHOJATENbCTBY
mTata Texac, caHKIUU 32 HecoOoieHne 00A3aHHOCTH MPUCYTCTBUS HA BCTpEUYax B paMKax
MpoLEeayphl MEIUALUN, MOTYT ObITh IPUMEHEHBI K OJIHOM U3 CTOPOH JIHMIIb B CIy4ae, €ClH JI0
Hayalla TakoW MpoIeaypbl 3Ta CTOPOHA HE Mojajia 3asBieHHME 00 OTKa3e OT ydacTus B
Meauanuu. Hanpumep, cynbl MoryT o0si3aThb CTOPOHY CIOpa BO3MECTHTh Bce CyAcOHBIC
U3JIEPIKKH, €CIIM Takas CTOPOHA OTKa3bIBAETCSl y4acTBOBATh B MEPErOBOpax Ha 3Tare, Korna
npoueaypa Meadaluudd yke Obuta Havyata. OJHAKO NPUMEHEHHE MPUHYIUTEIbHBIX MeEp,
HaNpaBJICHHbIX Ha oOOecleYeHHe YydacThs CTOPOHBI B IEPEroBOpax, HE OTHOCHUTCS K
MOJIHOMOYHSIM CYZbH.

3akoHomarenbcTBOM mTata @Pnopuga NpeayCMOTpPEHAa  OTBETCTBEHHOCTh  3a
HapylIeHHEe CTOPOHOM pacrhopsikeHHs cyla 00 ydacTuuW B Menuanuu. B Takom ciywae
00513aHHOCTh OIUIaThl pabOThl MEAMATOPA, a/IBOKATA, a TAKXKE JAPYTrMe pacxoibl MOTYT ObITh
BO3JIO)KEHA Ha CTOPOHY-HapymuTenas. Kpome Toro, cOmIacHO KOJEKCOB 3THYECKOTO
MOBE/ICHUSI, MEPbl OTBETCTBEHHOCTU MOTYT OBITh IPUMEHEHBI TAKXKE K aIBOKATaM, €CJIM OHH
CO3HATENIbHO WTHOPUPYIOT MPOLEAYpPYy MeEIuallui, KOTOpas SBISETCS 00s3aTeNbHOU IO
pactopsKEHHUIo cyaa’,

PerynupoBanue nanpHEWIINX 3TANOB MEAMAIIMU OCYLIECTBISIETCS C YYETOM IIPAaBOBOMU
MPUPOABI ITON Tpoleayphl. TakuMm 00pazoMm, B IeNsix oOecriedyeHus aBTOHOMUU CTOPOH TPHU
MONCKE KOHCEHCYCa, B KOAU(PUIMPOBAHHBIX aKTaX, KaK TMPaBUJIO, OTCYTCTBYIOT
HMMIIEpaTUBHbIE HOPMBbI, HAPABJICHHBIE HA YETKOE OINPEACIICHHE MOPSIIKA pa3pellIeHusl Criopa
C TIOMOIIBI0 Menuanuu. MuHUMalIbHBIE MPAaBOBbIE TPEOOBAHUS MO CTPYKTYype MPOIEAYpPHI
Meauanuu ObUTH paszpaboransl BepxoBubeiM Cymom mrtata ®iopuga U 3aKperieHbl B
[IpaBuiax I aTTECTOBAHHBIX MEAWATOPOB U MEAMATOPOB, HA3HAYEHHBIX CYJIOM. OTH
MpaBuiia, B OCHOBHOM, YCTaHaBIIMBAIOT OOS3aHHOCTH MEIMATOpa MPHU COTPYIHHUYECTBE CO
croponamu cropa®. OfHUM M3 Takux OOS3aHHOCTEH SBJISETCS MPEJOCTABICHHE CTOPOHAM
uHOpPMAIIMK O POJIM MEAUaTopa, MPUHIUIBI U OCOOEHHOCTH MEIUAIlMH Tepe]] HauyajloM
COOTBETCTBYIOIIEH mporenypbl. BaxkHbIM Taxke sBIseTCS WHGOOPMHUPOBAHUE CTOPOHBI 00
oOrieM mpaBuiie KOHPUACHIIMATEHOCTH POLEYPhl MEUAIINH, a TAKXKe 00 UCKIIOUEHUSX U3
3TOrO TpaBuia, NPEIYyCMOTPEHHbIE 3aKOHOAATeNbCTBOM. [lo mpock0y CTOpPOH MeauaTop
MOJKET OTJIOXHThH MPOBEICHIE MIEPETOBOPOB Ha HEOOXOMMBIN cpoK. Kpome Toro, mporeaypa
MeIMAIK MOXKET OBITh OTIIOKEHA WIIH JIAXKe 3aBepIieHa, €CIIM MEANATOP YOSKIEH B TOM, YTO

! Tam xe.- P. 1270-1271.

2 Tam xe. -P. 1278-1279.
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-P. 38.



MPOJIOJKEHHE TIPOLIEAYPhl MEAUAIIUY TTOBJICUET HEOMPaBIaHHbIE JCHEKHBIE PACXOAbl U (UIIN)
SMOIIMOHAJIbHBIE TEPEKUBAHUSA HJIsi CTOPOH. J[pyruMu OCHOBAaHMSIMHU [UIsl 3aBEPIICHUS
MpOLeAYPhl MEAUAIMU MOTYT OBITh OCOOEHHOCTU CIOpa, HAPUMEP, YTO KOHKPETHBINA CIIOP
HE TOJICKUT PA3PEIICHUIO0 C TTOMOIIBIO aTbTEPHATUBHBIX CIIOCOOOB pa3pelieHus CIOpOB, a
TaKke yrpo3a (Qpuanueckoil 0€30MacCHOCTH CTOPOHBI, OCYIIECTBICHUS Ha HEE NaBJIICHHUS CO
CTOPOHBI JIPYroil CTOPOHBI WJIM TPEThUX JIMIl. BMemarenbcTBO MeauaTopa B IPOIIECC
MIEPErOBOPOB SBJISIETCS OTPAHUYEHHBIM, OH JIOJDKEH BO3JIEPKHUBATHCS OT MPEAOCTABICHUS
IOpUIMYECKUX KOHCYJIbTAIlUH CTOpOHaM. MeauaTtop HE MOXET HaBs3bIBaTh CTOPOHAM
TUYHyI0 (Mpo¢eCcCHOoHaIbHYI0) MHEHUE WM KOHKPETHBIM Croco0 BbIXOJa U3 KOH(PIMKTHON
cutyanuu. Bwmecte ¢ Tem, MeauaTop YNOJIHOMOYEH BBICKA3bIBaTh MPEIOKEHUS
OTHOCHUTEIIbHO BO3MOXHBIX IyTEHd peIlIeHUs Cropa, a Takke OoOCYyX IaTh KOHKPETHBIC
o0cTosTeNnbCcTBa criopa. BaxkHbBIM Takke SBISETCS POJIb MEAUATOpa Ha 3aBEPIIAIOIIEM dTarle,
MOCKOJIBKY TOCTIE 3aKIIOUEHHUS COTJAIIEHHUS O Pa3pelIeHUH CIopa OH 00s3aH 00€CTIeUUuTh
cobmoienne Haanexamied (opMbl COOTBETCTBYIOIIETO COTJIAIIEHUS U BBIACHUTH BCE
BOIIPOCHI, CBSI3aHHBIE C €€ NPAaKTHYECKOM peammsanueiil. Bcee  BblmenpuBeIEHHBIE
00s13aHHOCTH MOTYT BO3JlaraThCs HE TOJIBKO Ha OJHOTO Meauaropa. PacmpoctpanéHHOHN B
CHIA mnpaxkTukoil sBJISETCS COBMECTHas Menuanusi (comediation), 4YTo mpezamnoaraet
y4acTHe cpasy JABYX MOCPETHUKOB. B 4aCTHOCTH, COTJIACHO CY/IEOHBIM PETYISATUBHBIM aKTam
mrata JKOpIKUsI, CyJIbU CaMOCTOSATENIBHO PEIIalOT BOMPOC, B KAKOM CiIydyae MPOBEICHUE
COBMECTHOM Meauanuu Oyner menecoobpasHeiM. B mrate WnnuHoiic Bompoc o
HEOOXOMMOCTH OOpaIlleHHs K MPOIeAypPe COBMECTHON MEIUAIMK PelIacT HeMOCPEACTBEHHO
memuarop?. IIpakTHKy IpUBJIEYEHMS K YYacTHIO B MEIMAUMU JBYX IIOCPEIHHUKOB,
0€3yCI0BHO, MOYKHO CUMTaTh onpaBAaHHOW. COBMeCTHasi MeAHalMsl, IPEXKIe BCEro, JenaeT
IpOIe 03HAKOMIIEHHE C CYIIHOCTBIO CIIOKHBIX KOH(JIUKTHBIX CUTYaLUH, MOCKOJIbKY KaXKIbIi
U3 MEJMAaTOPOB MOXKET OCTAHOBUTHCSA HAa MCCIEIOBAHWU KOHKPETHOM YacTHU OOCTOATENHCTB
copa. BaxHbiMM SBJSIOTCS ClielMajibHble 3HAHUS W HABBIKM, KOTOpPbIE MOTYT OBITh
UCIOJIb30BAaHbI TOCPEIHUKOM KaK CHEIHaIMCTOM B onpenenéHHon obnactu. Hampumep, eciu
MeJualus HalpaBlICHa HAa PEUICHUE CIOpa, BO3HUKAIOLIETO U3 CEMENHBIX MTPAaBOOTHOILICHHUI,
TO MOCPETHUKAMU B TaKOM JieJie, KaK MpPaBUIIO, CTAHOBATCS MpodeccuoHaNbHbIA MEAUATOpP U
ncuxosiors. KpoMe TOro, MeauaTophl, KOTOPBIE TOIBKO HAYMHAIOT CBOKO IPO(ECCHOHANBHYIO
JeSITEIbHOCTD TOCJIE 3aBEPIICHUs] O0yUeHHUs, MOTYT MIPUHUMATh y4acTUEe B MEAUALIUU TOJIHKO
COBMECTHO C OIBITHBIM MOCpeTHUKOM. B wacTHocTH, B mtate Jlynsnana takoe TpeboBaHMe
JNEHCTBYET AJI OTHAEIbHBIX KATErOPHil CIIOPOB, YTO MPEAyCMOTPEHO Ha 3aKOHOAATEIHHOM
ypoBHE™,

Ha pasHbix »3ramax mnpouenypsl MeAualnuyd IOCPEIHUK MOXKET WHULHMHPOBATH
MPOBEJIEHNE OTIENIBHBIX BCTPEY C KAXKIIOW M3 CTOPOH U (MJIM) UX MPEJICTABUTEISIMU, €CIIH OH
CUMTaeT, 4YTo Takas ¢opMa OOCYXKICHHS BapHAHTOB pEIICHUs cropa sBiseTcs Oolee
>dppekTuBHON, Yem obmme 3acemanus®. Kpome Toro, B TOM Cllydae, €CId CIIOp
XapaKTepu3yeTcsi 0co00M CI0KHOCTHIO B3aMMOOTHOIIIEHUH MEXKYy CTOPOHAMHU, BECHh TIPOIIECC
MEJMAlNK, C LEeJIbl0 HM30eKaHUsl SCKANAlMU KOH(IIUKTA, MOXKET OCYIIECTBISATHCS MyTEM
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MIPOBEJICHUS JIUIIb OTIEJIBbHBIX BCTPEY C KaXAOW M3 CTOpPOH. TakuM o00pazoM, (QyHKIUS
oOecrieueHus oOMeHa HMHQpOpMAIMEl MEXIy CTOPOHAMH BO3JIaraercs Ha mnocpeAaHuka. B
HEKOTOpBIX mmTaTtax (Apuszona, WmnuHolNC) Meauanus, OCHOBaHHAasT Ha MPOBEIACHUU
M30JIMPOBAHHBIX BCTPEY, MPU3HAHA CAMOCTOATEIbHBIM BUJIOM AJIbTEPHATUBHOIO Pa3pEIICHHUS
CII0pOB 1.

[IpaBuna, koTopbIMuU yperyiaupoBaHa npouenypa Mmeauanuu B CILIA, o0braHO TpeOyroT
OT MeJMaTopa cooOIIaTh CyAy O pe3yJibTaTax MeAUalliy MOCIe OKOHYAHUS 3TOM MpOLEIypHl.
B cnyuae, ecnu neperoBopbl IPOMCXOJWIN B IpeaeNax NpUcyAeOHbIX IpOrpaMM MeAHallli,
U CTOPOHaM HE YyJAajoCh PELIUTh CHOpP M 3aKIIOYUTh COOTBETCTBYIOIIEE COIJIAIlIEHUE,
cyleOHOe paccMOTpeHue Jnena mnpojoibkaercs. Ecnu mpouneaypa meauanuu 3aBepLIacTcs
JOCTUKEHUEM COTJIacusi MEXIy CTOpPOHaMH, TO COTJIAIIEHHE O pPa3pelleHUuu cropa OHH
0OBIYHO 3aKJIIOYalOT B MUCbMEHHOU (hopme. B obmiem, TpeboBaHus Kk ¢popme corjauieHus o
paspelieHny Cropa, IpelyCMOTPEHHbIE B 3aKOHOAATENbHBIX aKTaXx M CyAeOHBIX IpPaBUIIAX,
XapaKTepU3yIOTCS Pa3HOW CTeneHblo (GopManu3anuu. B HEKOTOpBIX cilydasX CyIbl MOTYT
00513aTh CTOPOHBI M3JI0KHUTh OCHOBHBIE MOJIOKEHHSI UX COTJAllleHHs B MHUCbMEHHOM (opme.
Bmecte ¢ Tem, HOpPMaTHUBHO-NPABOBBIMM aKTaMU HE TMPEAYyCMOTPEHa BO3MOKHOCTh
PETUCTPUPOBATH COTJIAIICHHUS O pa3pelIeHHH crnopa B CyAeOHbIX opraHax ¢ Lelblo
YOPOIICHUS] TMPUHYAUTEIBHOTO WCIOJIHEHUS YCIOBUM Takoro coryameHus (B ciyyae
HeoOX0auMOCTH)?. 3aTo, 3aKOHOIATENHCTBO HEKOTOPHIX IITaToB (Hampumep, Komopano)
HaZIeNIsIeT MpOLEeNypy MPeNOoCTaBICHUs COTJAIIEHUH O Pa3pelieHUuU CIopa HOPUINYECKOU
CWJION cyneOHOro mpuKasza, 4YTO, B CBOIO OYEpellb, IpeaycMaTpUBaeT BO3MOKHOCTh
IPUHYIUTEIBHOTIO UCIIOJIHEHUs corlameHus. Eciu ke Takas npoueaypa He peayCcMOTpeHa,
TO, B CJIy4ae HEBBIIOJHEHHUs OHON M3 CTOPOH COIJIAIIEHUS CBOMX OOs3aHHOCTEH, apyras
CTOPOHA MOYKET MPHHSATH MEPBI, PELYCMOTPEHHBIE HOPMaMH JIOTOBOPHOTO mpaBa’,

Ve Ha HadanbHBIX dTanax passutus meanauuu B CIIIA sta mponenypa okasanach
3¢ deKTUBHBIM CrIOCOGOM paspermenus cnopos®. [losToMy BriocieacTBUM ObLT HAYAT MPOLIECC
MHTETPaLuy MEINAlUN B CUCTEMY MPABOCYAMs, YTO CIIOCOOCTBOBAJIO CO3JJAHUIO YCIIOBUH AJIs
peasbHOrO BIUSHUS CTOPOH Ha XOJ pa3pelleHus COOCTBEHHOIO CIOpa, a TaKKe pasrpyske
CYJIOB M YMEHBILIEHUIO 3aTPaT CTOPOH.

Ha cerognsmuuii aeHp 0000mieHue NpakTHUKU HOpuMeHeHuss Meavanuu B CIHA
IIPEJICTABIAETCS CIOKHOM 3aadeil BBUY KOMIIJIEKCHOCTH IIPABOBOI'O PETYJIMPOBAHUS 3TOU
HpoIeypbl U HECOIJIAaCOBAHHOCTU IOJIUTUKU B cdepe MeIUaluyd Ha TEPPUTOPUH Pa3HbIX
mTaToB. J[MCKYCCHOHHBIMH OCTAIOTCSI BOIIPOCHI OTHOCHUTEIBHO XapakKTepa MEIWalud |
JONMYCTUMBIX TpaHMIl (opManu3alMu STOW MPOLEAYpPbI, IMOCKOJIbKY Ba)KHBIM SIBJISIETCS
COXpaHEHHE TaKUX OCHOBHBIX XAapPaKTEPHBIX MPU3HAKOB MEIUAlUU, KaK JOOPOBOJIBHOCTH U
ruOKoCcTh 3TOM mpouenypsl. Peub uaér, B 4yacTHOCTH, 00 OTHENBHBIX BHJAX MeIUAlMU.
[IpuHrMas BO BHUMaHHE TO, YTO IMpOLEIypa MEIUalMU sBIsseTcs HehopMalbHOH, Gopma
KOMMYHMKAIlMM MEIUaTOpa CO CTOPOHAMU TaKKE HE MOYKET ONPEIENATHCS ONpPEAEIEHHBIMU
MMIIEPaTUBHBIMYM IPAaBWJIAMH, a BJIMATH Ha NPEJENbl BMEIIATEIbCTBA MEAUATOPA B IPOLECC
NIEPErOBOPOB JIOJIKHBI, MIPEXKJIE BCETO, CTOPOHBL. OIHAKO KOJEKCHI MOBEIEHUSI MEIUaTopa B
CIIA coxepxat 3ampeT MeauaTopaMm I10 BJIMSHUIO Ha PELICHHs] CTOPOH IO YPEryJIMpOBaHUIO
CTOpa, B YaCTHOCTH, MyTEM COOOIIEHUSI COOCTBEHHBIX BAPUAHTOB BBHIX0JIa U3 KOH(IUKTHOMN
curyanuu. Kpome TOro, akryaJbHbIM OCTa€rcsi COONIOJIEHHE MPHUHIMIA JOOPOBOJIBHOCTHU

! Mediation. Principles and Regulation in Comparative Perspective / eds. K.J. Hopt, F. Steffek. - UK: Oxford
University Press, 2013. — P. 1277.

2 Tam xe. -P. 1280.

3 Menkel-Meadow C. Dispute Resolution - Beyond the Adversarial Model, 2" edn / C. Menkel-Meadow, L.
Love, A. Schneider, J. Sternlight. - Alphen aan den Rijn: Aspen Publishers, 2010. -P. 326.
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MeIHAalK, MOCKOJIbKY B TE€UEHUE JUIUTEIBHOTO BPEMEHHU MUJIOTHBIE MPOEKTHI, peain3yeMble
CyJlaMH, IpeaycMaTpUBalld y4acTHE CTOPOH B MEAMAllMM HA MMIEpAaTUBHBIX Hadanax. Ha
OTJIENIbHBIX TEPPUTOPUSIX HANpPaBIEHUE CYJOM CTOPOH K OOS3aTENbHOMY YYacTHIO B
MeHali BO3MOKHO M CETOJIHS.

B utore, HaMu ObUT OCYIIECTBIEH aHAJIW3 JUHAMUKU Pa3BUTHS MPOLETYypbl MEUAILIUN
B CIHIA. OmnpIT 3TOH cCTpaHbl, ¢ Y4€TOM HAIMOHAJIBHBIX OCOOCHHOCTEH, MOXKET OBITh
WCMOJIB30BAH C LEJbI0 TUIAHUPOBAaHMS pa3BUTHs Menuanuu B Poccuiickoir @enepanvu. B
yacTHOCTH, nokazareneH onblT CHIA B cdepe mnoanepxku pa3BUTHS MEAMALUUA U
pacrpocTpaHeHHe 53TOW Tpoleaypbl. Brpodem, 3auMCTBOBaHHUS TaKOro OMNBITa TpedyeT
MOHUMaHUsI 0COOEHHOCTEN cucTeMbl o01iero npasa. [Ipodiaembl, 00yCIOBIEHHBIE KPU3UCOM
cyneonoit cuctembl CIIIA B 60-x TT. mpouIoro Beka peniainch, B OCHOBHOM, Ha MECTax.
OO0pareHue K anbTepHAaTUBHBIM CIIOCO0AM pa3pelleHrs CIOpOoB ObUIO MHUIIMATHBOM cyna, U
JUIIb TOCJE TOro, KaK TaKHe CIOCOOBI PElIeHHs] CHOpPOB OKazaduch 3((HEKTUBHBIMH, OHU
ObUIM  3aKperyieHbl Ha YpPOBHE 3aKOHOJATelbCcTBa IITaroB. To ecTh, BBEJCHHE
aNbTEPHATUBHBIX CIIOCOOOB pa3pellieHus CHOpOB, B YACTHOCTH MEAMALMM, OKa3aiocCh
BO3MOXHBIM OJ1arojapsi TOMy, 4TO XapakKTepHbIM 1jsi mpaBoBoil cucteMbl CILIA sBnsercs
ocobast poJib CyJI0B B 3TOM cucteme. KpoMe Toro, BaxHON MPeaNOChUIKON PacIpOCTpaHEHHUS
npucynedHoi u cyaebunoit menuanuu B CILIA ctano To, 4TO CTOPOHBI UMEIOT 3HAUUTEIBLHOE
BJIMSIHUE Ha CyleOHBIN Mpoliecc B TO BpeMs, KaK GYyHKIUU CY/IbU SIBJISIOTCS OTPaHUYEHHBIMH.
O06beM MOJIHOMOYHUI CTOPOH M MX aJBOKATOB BO BpeMs y4acTHUsl B CyZeOHOM pacCMOTpPEHUU
Jena CcrnocoOCTBYeT HalaXHBAaHUIO Mexay HUMU guanora. CTOpoHBI HA4YMHAIOT
KOHTaKTUPOBAaTh U OOMEHUBATHCA MH(POpPMAIUEH yKe Ha 3Tarie, NPeAlIeCTBYIONIEM IEPBOMY
cyneOHoMy 3acenaHuto (pre-trial) u, Takum 00pa3oM, MPOIECC IEPErOBOPOB MEXKITY
CTOPOHAMHM MOXET HaudaTbCs Jake Oe3 BMeIIaTelbCTBA CYJIbU. YUHUTHIBas ATH U Jpyrue
ocobeHHoctu mpaBoBoil cuctembl CHIA MOXXHO chenath BBIBOJ O TOM, YTO OO€CHedeHUe
OBICTPOrO pacHpoCTpaHeHHUs] MeIuallMil B 3TOM CTpaHE HE OKa3aJoch IMPOCTOM 3ajadeil.
Opnako s YCHEIIHOTO BBIMOJMHEHHs] ATOM 3ajaud HeoOXxoauma Oblia pa3paboTka
3G (HEKTUBHBIX CPEACTB MOOMIPEHUS CTOPOH K UCIOJIB30BAHUIO MPOLIEyphl Mearauu. OnbIT
pa3paboOTKM TaKMX CPEACTB M JajbHEHIIeH TMOIAECPKKH pPAa3BUTUS MEIUAIUU CIEIyeT
YUUTBHIBaTh, pa3pabaThiBasi MOJENb PACIPOCTPAHEHHs] MEIUAIlMM B CTpaHaX, JJs KOTOPBIX
ATOT CMOCOO0 pa3pelIeHus: CIOPOB SBISETCS HOBBIM.
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IIpakTnka, npodjemMbl U NMePCHEKTHBLI MPUMEHEHUsI MeIMATUBHBIX MPoIEYypP B
rPaXJAaHCKUX CIOPAX, CBA3aHHBIX ¢ OPaYHO-CeMeilHBIMH OTHOIIEHUSIMHU
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Annotanusi: B crarbe paccMOTpEHBI BOIPOCHI, CBSI3aHHBIE C PETYJIMPOBAHMEM IPABOBBIX
OTHOIIEHU B cdepe OpayHO-CEMEWHBIX CIOPOB IO JACUCTBYIOIIEMY T'PaKIAHCKOMY
MIPOLIECCYAIbBHOMY  3aKOHOJATENIbCTBY, B TOM YHCIE C BO3MOXHOCTBIO IPUMEHEHUS
MeJIMaTUBHBIX Mpoieayp. Ocoboe BHUMaHUE yAENAeTCs 3alUTe CEMbH U MpaBaM JeTeH.
KirroueBrie ciioBa: cyl1, ceMbs, MEHALMS, 3alATa [IPAB JETEH.

Practice, problems and prospects for the application of mediation procedures in
civil disputes related to marriage and family relations

Annotation: The article deals with issues related to the regulation of legal relations in the field
of marriage and family disputes under applicable civil procedural legislation, including the
possibility of using mediation procedures. Special attention is paid to the protection of the
family and the rights of children.

Keywords: court, family, mediation, protection of children's rights.

B Hactosiimee Bpemss MHCTUTYT CeMbU M Opaka TEpPHUT CEPhE3HbIE H3MECHECHUS.
Hecmotps Ha mpennmpuHuMaeMbie TOCYAapCTBOM Mephl, 60 TPOIIEHTOB OpakoB pacmaaaroTcs,
yTPAuuBaIOTCS TPATUIIMOHHBIE €r0 TMOJOXKEHHUsS. TakkKe OTMEYaeTCs HEXKeIaHue IMap
opunmanbHo  OpOPMIIATH OTHOIIEHWS W, KaK CJEACTBHE, yBEIWYCHUE  YHCIA
HE3apeTUCTPUPOBAHHBIX COXHUTEIHCTB, MOBHIIICHHE BHEOPAYHOM POXKIAaEMOCTH U BMECTE C
TEM TMOsBJIICHHE CO3HaTeNnbHOW Oe3meTHocTu B Opake. Cymamm Poccuiickoit ®eneparuu
paccmaTpuBaeTcsi 00JIbIIOE KOJIMYECTBO e, CBA3AHHBIX C PACTOPKEHHWEM Opaka, pas3/iesiom
UMYIIECTBA, ONpEJCICHUEM TMOpsiaKa OOMICHUs pPOAUTENed ¢ JeTbMH, aJlUMEHTHBIMU
00s13aTeNbCTBAMH.

B Takoil cutyauuu OONBIIYyIO POJb B PEUICHHHM aKTyallbHOM B HAcToOsIIee BpeMs
npoOJieMbl yKpeIUIeHUusT CceMbHM U Opaka WrpaeT Meaualus, SBISIIOMIAsCS Ba)KHBIM
COCTaBIIIOIIMM TPABOBOM CHUCTEMBbl TocynapctBa. B psanme ciyuaeB Onaromaps
CBOEBPEMEHHOMY BCTYIUICHHIO B KOH(MIUKTHYIO CHUTYallUI0 MEIuaTopa YJIAeTCsl COXPAaHUTH
CEMbIO M BOCCTAHOBUTHh HOPMAJIbHbIE OTHOLIEHUS MEXIY CYIPyTraMH.

B cootBercTBuu ¢ @enepanpHbiM 3akoHOM OT 27 mronst 2010 1. Ne 193-D3 (B pen. ot
23.07.2013) «OO6 anbTEpHATHUBHON TMpPOIEAYpPE YPETYJIUPOBAHUS CIOPOB C YyYacTHEM
nocpeAHuka (Mpoleaype MeIualuu)y, Mpoleaypa MeAHalUHd SBISETCS albTepPHATHBOU
paspelieHno  OpayHo-ceMeWHoro cmopa B cylaebHoMm mopsake. [lo  onpenenenuto
3aKOHOJIATeNsl, MEIMalHsl IPU3BAaHA COJECHCTBOBATh FTAPMOHU3ALUN COLUATIbHBIX OTHOIICHU.

Menauatop - MOCPEIHUK TMPHU YPEryIUPOBAHHH CIIOPA, CIIOCOOCTBYET JOCTHUKECHHIO
CHOPIIHUKAMHU B3aUMOIIPUEMIIEMOTO PELIECHHUSI, TOCKOJIbKY MEIUalUs - 3TO IPUMUPUTEIbHAS
mpouenypa. YdyacTue Meadaropa B Opakopa3BOJHOM  IpOIlECCEe  HAMpaBICHO Ha
MpeIoTBpAIllCHUE WU COKpallleHne HeOIaronpusTHBIX MOCIEICTBUIA pacnaja CEMbH.

Menuanus, npoBoguMasi MPU B3aUMHOM BOJIEM3BSBIICHHMH CTOPOH Ha OCHOBE
MPUHIMIIOB TOOPOBOJBHOCTH, KOH(DHUIIEHIIMATHHOCTH, COTPYIHHUYECTBA M PABHOMPABHUS
CTOpPOH, OECHPHUCTPACTHOCTH M HE3aBHCHUMOCTH MeIuaTopa, HEOOXOJuMa TpU pa3pelieHuH
CEMEMHO-TIPaBOBBIX CIIOPOB, B YAaCTHOCTU TpH pacTopkeHuu Opaka. Pactopikenue Opaka -
3TO HE TOJBKO CIOKHBIM IOPUIUYECKUNA, HO U SMOIIMOHAJIBHO HAMPS)KEHHBINA MPOIIECC.

[lo HamleMy MHEHUIO, WCIOJb30BAaHWE MEAUAIMM MOXET [OMOYb CHSTh
OTIpe/IeNIEHHYI0 HAarpy3Ky C CyJied, MPeIoCTaBUTh CTOPOHAM MIPABOBOIO criopa Oosee THOKU,
OBICTpBIN ¥ KOH(PUICHIIUATBHBI HHCTPYMEHT YPETYJIUPOBAHMS CEMEHHOTO KOH(MIIUKTA.

Cytp Memuanuu B Opakopa3BOJHOM TPOIECCE CBOTUTCS K JIOCYIEOHOMY WU
BHeCyZlcOHOMY, B 3aBHCUMOCTH OT YCTaHOBJIEHHOTO TIOpSJIKA pacTopkeHus Opaxa,
pa3pelieHui0 KOH(IIMKTa MEXIy pa3BOMAIIMMUCA CYNPYramH, YIaKWBAHHUIO CIIOPOB
MMYIIECTBEHHOTO XapakTepa, a TaKXe YperyJIupoOBaHUIO BOIPOCOB, CBSI3aHHBIX C
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BOCIIUTAHUEM U COJEPKAHUEM HECOBEPLIEHHOJIETHUX JIETEH.

BBenenue mnonoxkeHUN O MEOUAMU B TPaXJAHCKOE MPOLECCYaJbHOE MPABO, Kak
00s13aTeIbHON MpoLeyphl Mepel oOpalleHueM B CyJ, Ha Halll B3TJsO, OyAeT HaJekKHBIM
CPEICTBOM CHIDKCHHSI HAMNPSDKEHHOCTH MEXKAY OBIBIIMMH CYINPyraM, W3MEHUT BEKTOP
Opakopa3BOJHOIO 3aKOHOJATEIbCTBA B CTOPOHY IPHOPUTETAa TpaB M HHTEPECOB
HECOBEPIICHHOJIETHUX JCTEH pa3BOIAIIUXCS poauTeneil. MeauaTop npu pacToOp>KeHUH Opaka
MPEXJE BCEro TIIATEIbHO AHAIM3UPYET KOH(IMKTHYIO CUTYyalHl0, OpPraHu3yeT MpOIecC
MIEPErOBOPOB, MBITAETCS HAWTU CIOPIIMKAM HamOoJee ONTHUMAalIbHbIE PELIEHUs, MpelaracT
YBUIETH NPOOJIEMY C IPOTUBOIOIOKHOM CTOPOHBL, JJA€T YCTAHOBKY Ha COTPYAHHYECTBO.

Ha mnpeaBapurensHOM 00CYXJE€HUU 1LIE€I€CO00Pa3HOCTH TMPUMEHEHUS MPOLETypPbl
MEJHMalK CYIpyTrH MOANKUCHIBAIOT COOTBETCTBYIOIIUNA JOTOBOP, YTO, OJIHAKO, HE JIUIIAET UX
npaBa Ha oOpallleHue B Cy/1 B JJH0OOKH MOMEHT.

[Ipu 3akmr04YeHUH COTJIANICHUs] O MPOBEICHUM MEIUAIMK B MPUCYTCTBHU MEAHUATOPa
CYNpyry OroBapuBarOT MPEAMET CIOopa, MOPSI0K MPOBEACHUS MEIUAllUU, CPOKU MPOBEIACHUS
U pacrpe/esieHne pacXxo0B, CBA3aHHbIX C MPOBEACHUEM IMPOLIETypbl MEAUALINH, ONPEACIIIOT
KpYyT YYaCTBYIOIIUX JIHII.

Jlo cyneOHoro pa3OuparenbCTBa CYHNpyrH MOTYT MPUATH K MeIUaTUBHOMY
COTJIAIIEHUI0, KOTOPOE BITOCIIEJCTBUU YTBEPHKIAETCS CYJOM KaK MUPOBOE COTJIalIEHUE, eCIU
OHO HE NPOTHMBOPEUUT 3aKOHY M HE HApyIIaeT MpaB BCEX 3aMHTEPECOBAHHBIX yYAaCTHUKOB
cropa, B TOM YHCJIe, UX HECOBEPILIEHHOJIETHUX JIETEH.

Kak moxa3piBaeT cyaeOHasi MpakTHKa, MPUMHUPUTEIbHBIE MPOIEAYpPhl, B YaCTHOCTH,
MeAMalNsl, UMEIOT TMOJOXKUTENbHbIN 3(pdeKkT B Opakopa3BOIHOM Ipolecce, €Cciau Jake He
yAAaCTC COXPAaHUTh CEMbIO, Yy OBIBIIMX CYIPYTrOB OCTaHYTCS A0Opble OTHOLIEHUS, 4YTO
oTBedaeT oOIIMM MHTEepecaM BCeX WiIeHOB ceMbu. Ha Hai B3rjsia, mpu pacTop)KeHUM Opaka
Meauanus o0s3aTenbHa Ui JIF000ro MOopsKa pacTopKeHHs Opaka, Kak cyJe0HOro, Tak U B
opranax 3AICa.

Kpome Toro, B COOTBETCTBUHU C JEHWCTBYIOIIMM 3aKOHOJATEIbCTBOM HE3aBUCHUMO OT
MOTHBA Pa3BOJa NPH HAIUYHUH CIIOPA MEXKY POIUTEISAMHU CY] JOJKEH PELIUTh, C KEM U3 HUX
OyIyT MPOXKUBATh HECOBEPIICHHOJIETHUE JIETH, B TOM YUCJIE U YCHIHOBJICHHBIC, OMPEICIUTh
NOPSJIOK UX COJAEPKAHMS, YYaCTUE OTIEIbHO MPOKUBAIOIIETO POAMUTENS B UX BOCIHMTAHUM.
Kpome Toro, pemarorcs MMyHIECTBEHHBIE IMOCIEACTBUS pa3Boja. Ha paccmoTpenue cyna
MOTYT OBITh BBIHECEHBI COIJIALIEHUS O JAETAX, 00 HMMYIIECTBE U aJIMMEHTaX, KOTOpbIe
MOJJIEKAT YTBEPXKICHUIO, MPU YCIOBUM, YTO 3TH COIJIAIIECHHWS HE HApYLIAIOT IpaB U
3aKOHHBIX UHTEPECOB JIETEN U KaXKI0r0 U3 CyIpPyroB.

Yyactue MemuaTopa NpU 3aKIIOUEHUW TOJOOHBIX COTJIANICHUH HMeeT OOJbInoe
3HAUYE€HHE, TIOCKOJIbKY HAIlPaBJIEHO Ha pa3pelieHue CIOPHBIX BOIMPOCOB W 3HAYUTEIBHO
obOneryaer cynaeOHBIA Tmpoiecc. BakeH TNCHXOJOTMYECKH AacleKT YyperyJIupoBaHUS
KoH(paukTa. CTOPOHBI TP MPOBEJIECHUU MPOLEAYPhl MEAUALUU, B OTIUYHH OT CyAeOHOTO
rpoiiecca, KOTOPbI CTPOTO perjaMEeHTUPOBAH U OTPaHUYEH BO BPEMEHH, MOTYT H3JIOKHUTh
B3aMMHBIC TPETECH3UH IPYT APYyry, a MEAHATOpP B CBOIO OUEpE/b MOMBITAETCS OOBSICHUTH
MPUYMHBI HEJOTIOHUMAaHUS B CEMbE, CMOXET ITOMOYb MOHSATh MOTHBBI TOBEACHUS KaXK/10r0 U3
cynpyroB. W yxe npu 3aKII0Y€HUN METUATHUBHOTO COTJIAIIEHUS, MEIUaTop OyJIeT UCXOIUTh
Y3 NPUHIIMIA CIPaBEIMBOCTU U Pa3yMHOCTH.

Cnegyer  OTMETUTH, YTO  CeMeilHas  MeJuamusl  CcYUTaeTcss  HaumbOoJjee
pacrpoCTpaHEHHBIM BUJOM MEAHAIlMM B MHOCTPAHHOM 3aKOHOJATENIbCTBE U IOPUIUUYECKOU
npakTuke. B 3apyOeKHBIX MPaBOBBIX CHCTEMaX OTMEUYAeTCs TEHICHIUS WHTETPUPOBAHMUS
MpoLeAyphl MEAUAMU B JESATEIbHOCTh OTICIbHBIX TOCYIApCTBEHHBIX OPraHoOB, MPHU 3TOM
ceMeliHasi Meaualus pPeryjupyercs OTIEIbHO OT HMHBIX BHUJOB MEIUAIMU B OTPACIECBOM
3aKOHOJATENLCTBE M PAcCMaTPUBACTCS B KadeCTBE OOS3aTENBHOTO 3Tama B pa3pericHUH
CEMENHO-IIPaBOBBIX CIIOPOB, B YACTHOCTH IIPU PaCTOP’KEHUU Opaka.



B HekoTophIX cTpaHax maJbHETO 3apyOexkbs TOCYAeOHas MpoIeaypa yperyInpoBaHus
ceMelHoro cropa oOsi3atenbHa. Yamie Bcero mpoieaypa MeIualdy, UCIOJIb3yeMas JUist
YperyJIUpOBaHMs Pa3HOIJIACHN TIPU Pa3BOJIe CYNPYTroB, KAcaeTCs BOMPOCOB MPOXKHBAHUS U
BOCITUTAHUSI HECOBEPIICHHOJCTHUX JIETEH, BBIIUIATHI AJMMEHTOB, pa3jelia COBMECTHO
HaXUTOTO MMYIIECTBA, UCIOJHEHUSI 00s3aTEeNIbCTB Tepen Kpeautopamu. [lpu 3akimoueHUn
MEMATHBHBIX COTJIAICHUN HAPSAY C CYNPyraMu y4acTBYIOT, KaK MPABHUIIO, UX aIBOKATHI.

AHanmu3  POCCHICKOTO  3aKOHOJATEIhCTBA JIa€T OCHOBaHUE IIojarath, 4TO
QIBTCPHATUBHBIE CIOCOOBI MOTYT OBITh HCIIOJNB30BAHBI JUISI pa3pelIcHUS IPaBOBBIX
KOH()JIUKTOB, BO3HUKAIOIINX MEXIy TpakIaHAMU U IOPHIAYCCKUMHU JIMIIAMHA B Pa3IUYHBIX
oTpacnsax mpaBa. [lpm SToM HM OJHAa M3 OTpacieil MpaBa HE 3ampeniaeT TPOBEACHUS
MPUMHUPUTEIBHBIX MPOLEAYP VIS pa3pelieHus] MPaBOBOTO CIOpa, HO, K COXAJICHHUIO, M HE
perynupyer wuxX. Pasmu4HBI JIMII, TPABOBBIC TIOCICACTBHUS ypPETYJIUPOBAHHS CIIOpa C
WCIOJIb30BAaHUEM MPUMHUPHUTEIIBHBIX MPOIICITYP.

['paxxnanckoe 3aKOHOJATENHCTBO MPEAOCTABISET OTPOMHOE TOJIe NIEATEIbHOCTU IS
WCIIOJIb30BAHMS TICPETOBOPOB W MeAHAmuu. [ pakKIaHCKO-TIPaBOBOM CIIOP MOXET OBITh
paspeiieH MpU  HCIOJIB30BAaHUM  AJIbTCPHATUBHBIX CIOCOOOB Kak 10 BO30YXICHHS
TPXJIAHCKOTO Jiefla B CyJe, Tak U mociie. [Ipudyem B mepBOM ciiydae y CTOPOH HMMEETCS
MHOXKECTBO BApHMAHTOB JUIS TPOJODKCHHS COTPYJHHYCCTBA B paMKaX HCIIOJTHCHHS
JIOTOBOPHBIX 00s13aTeNbCTB. Jlake B cllydyae HEOCTHIKEHHUS JKeTTaeMOT0 pe3ybTara CBeACHU,
MOJIYYCHHBIC B PE3yJbTaTe MPOBEACHUS NMPUMUPHUTCIBHBIX TPOIEAYP, MPH OMPEICIICHHbBIX
00CTOSITENIbCTBAX MOTYT OBITH HCITOJIB30BaHBI KaK JUIsl YCHJICHHS COOCTBEHHOW IPaBOBOMU
MO3UIIUHU TI0 JENTY, TaK U JIJIsl OIIPOBEPIKEHUS apTYMEHTOB ITPOTUBOTOI0KHONW CTOPOHBI.

[Ipn Hammumu BO30YXKIACHHOTO TPAXKIAHCKOTO Jejia B CyA€ TakkKe COXpaHsIeTCs
BO3MOJKHOCTh TPOBEACHUS MPUMHUPHUTENBHBIX MNPOLEAYp W MHPHOTO Pa3pelieHHs cropa.
I'paxxnanckoe mporeccyanbHOE 3aKOHOAATENBCTBO MPEAYCMATPUBAET B KaUeCTBE OCHOBAHUS
JUISL TIpEKpalleHus MPOM3BOJCTBA IO JCNy 3aKII0YCHHUE MEXIy CTOPOHAMH MHUPOBOTO
cornamenus (ct. cT. 39, 173, 220 T'TIK PD).

B coorBerctBun co cr. 150 ITIK P® mnpu mnoaroroBke jaema K cyaeOHOMY
pazOupaTeabCTBY CyAbS TNPUHUMAET MEphl 10 3aKIIOYEHHUI0 CTOPOHAMH MHPOBOTO
COTJIAIIICHUSI U Pa3bACHICT CTOPOHAM HX MPaBO OOpPATHUTHCA 3a paspelieHueM cropa K
MEUATOPy U MOCJIEICTBHS TakKuX AeUCcTBUN. K coxkalleHHIo, 3aKOHOAATEIbCTBO HE COJEPIKHUT
yKa3aHUs Ha CaMH MeEphI, KOTOpbIE MOTYT MPUHUMATHCS CyAbEH I 3aKIIOUCHHUS] MEKITY
CTOpPOHAMH MHPOBOTO COTJIAIICHHS, U Ha UX COJCP)KaHHE.

[Ipu sTOM mpakTHYECKH JIOO0OW CIOp MOXKHO pEIIUTh Ha YPOBHE JOCYIEOHOTO,
JTOKOH(IMKTHOTO ITOIX0/1a.

Kak moka3piBaeT MUpOBasi IMpaKkTHKa, MHPHBIC CIIOCOOBI pa3perieHus CIIOPOB
Pa3BUBAIOTCS B 3aBUCHMOCTH OT HUCTOPHYECKOM 3MMOXU M OCOOCHHOCTEH pacCTaHOBKH CHJI Ha
MEXKyHApOIHOM apeHe.

Bwmecte ¢ Tem, cyneOHOE TpuMUpEHUE, MPUMHPUTEIBHBIE MPOIEAYPHI B TPAKIAHCKOM
IpaBe MW B TMPOIECCE PACCMOTPCHHS TPAKIAHCKUX JEJI B 4YHCIE JAPYTHX CyAcOHBIX
MPUMHPHUTEIBHBIX TPOIEIYP OTBEYAIOT ITUBHIMCTUYECKOMY MPUHIIUITY AWCIIO3UTHBHOCTH U
KOMITCHCATOpPHOH  (BOCCTAaHOBHTEIIBHOW)  OTBETCTBEHHOCTH W  Hamboyiee  IITHMPOKO
pacrpocTpaHeHbl U MPUMEHUMBI B Poccun.

KoHmenmuss mpuMupeHdss CTOPOH IO  KOH(MJIWKTaM CEMEHWHOro  xapakrepa
OCHOBBIBAETCSI HA TIOJIOKEHUU O TOM, YTO OHO BO3MOXKHO JIMIIb C TIO3WIIMHM WHTEpeca, a He
mpaBa M TeMm Oosiee CHiIbl. JTO CHPaBEIJIUBO, IOCKOJNBKY 1000 KOH(MDIUKT HMeeT
COLIMANILHYI0  TPHUPOAY W,  COOTBETCTBEHHO, €ro  IEPBONPUYMHON  SIBISIETCS
MPOTUBOIIOJIOKHOCTh, HECOBMECTUMOCTbD, HECOOTBETCTBUE MHTEPECOB MPOTHBOOOPCTBYIOITUX
CTOPOH.
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Ponap cynpu B COOTBETCTBYIOIIMX IPABOOTHOIICHUSIX 3aKIIOYAETCS B TOM, YTOOBI
MpPEAOCTaBUTh WX yYaCTHUKAM HMHQPOPMAIMIO O TMPaBOMEPHBIX TMpoLexypax i
YperyJIupoBaHusl CIopa, U3 KOTOPHIX MOXHO BBIOpaTh Hanboyiee MpHEMIIEMbIE CPEICTBA,
COOTBETCTBYIOIIUE TUCIIO3UTUBHOMY XapaKTepPy HUBIIbHBIX OTHOIICHUM.

Ha Bcepoccuiickux cpe3max cyneid Poccumiickoit ®@enepanuym  HEOTHOKPATHO
OTMEYaJIOCh, UTO BHEAPEHUE U PA3BUTHE AIbTEPHATUBHBIX CIIOCOOOB pa3pelieHus CIOpoB 0
Pa3IUYHBIM KaTEroOpusiM JEJI TO3BOJIUT TOBBICUTH KA4eCTBO MPABOCYIUS U OOECIEUYHUTH
HaJIe)KHBIE TApAaHTUM TIPaB T'PAXKIAH HA CyAeOHYIO 3alllUTy B pa3yMHble cpoku. C ydeTrom
3TOTO OJHHM U3 TPUOPUTETHBIX HAMPABICHUM COBEPIICHCTBOBAHUS CYIIECTBYIOIIUX
MEXaHU3MOB YPETYyJIUPOBaHUs CIOPOB M 3alUThl HAPYUICHHBIX IpaB TpaXkJaH SBISICTCS
pa3BUTHE MPUMUPHUTEIBHBIX MPOIEIYP, B TOM YHCIIC MOCPEAHNYECTBA (MEIUAINN ).

Ananu3 cyneOHOW MpaKkTUKM MO TPakJAHCKUM JieJaM [oKasaj, 4To mpobiema
MpaBOBOIO TMOJOXKEHUs Jnereil B Poccuiickoil d®enepanuu akTyajdbHAa 10 HACTOSIIETO
BPEMEHH, TTOCKOJIbKY FOCYIaPCTBO, TAPAHTUPYS UMYIIECTBEHHOE O0OeCTICUeHHE sl JeTeH, He
yAENSIeT NOJDKHOTO BHUMAHUS MPoOJieMaM OXpaHbl HOPMAJIBHOTO Pa3BUTHS M OJIaronorydu st
pebeHka.

OcHoBbIBasich Ha nonoxkeHusx Konctutyuun P®, Cemeitnbiii kojgekc PO coaepkut
MIPUHIIUIIBI TTIOJIUTUKUA TOCYIapCTBa, HAITPABJICHHOW HA 3allIUTY UHTEPECOB CEMbHU, OMPEACIISS:
00S13aHHOCTH POJUTENCH B OTHOIICHUHU JETEH; OOS3aHHOCTH COBEPIIECHHOJETHUX JCTEH B
OTHOIIIGHUH HETPYJIOCTIOCOOHBIX POAMUTENECH; 3allUTy MPaB U 3aKOHHBIX MHTEPECOB peOeHKa
POJUTENIIMH, OPTaHOM OINEKH W TOINEUYUTEIbCTBA, MPOKYPATypol M CYJOM; aJTMMEHTHBIE
o0s3aTeIbCTBA  YJIEHOB  CEMbHM, TOPSAJOK  yIUIaThl U B3bICKAHHMS  AJMMEHTOB.
HecoBepiieHHoneTHue jaeTh, Tak e, Kak MW B3pocible, OOJagarOT  JIMYHBIMU
HEUMYIIIECTBEHHbIMU IIpaBaMH, TaKMMHU Kak IpaBO Ha KWU3Hb U 3JI0POBbE, YECTh U
JIOCTOMHCTBO, JIEJIOBYIO PEIyTaI1i0, HEIPUKOCHOBEHHOCTh YaCTHOM JKU3HU, NMPABO HA UMS U
T. JI.

B 2017 roay cymamm UYensaOunckoil oOmactu paccMoTpeHo 26 866 cmopos,
BBITCKAIONINX U3 CEMEUHBIX MpaBooTHOIIeHU. M3 Hux 1 478 — 0 JUIIEHUH POAUTEITHCKUX
npaB, 13 185 — o pactopxxenun Opaka, 10 806 — o0 B3bICKaHMHM aJTUMEHTOB Ha COJIEepKaHUE
HECOBEPIICHHOJIETHUX JeTeH. B 3Ty CTaTUCTUKY HE BOILIU Jejia MO CIopaM, CBA3aHHBIM C
BOCITUTAaHHEM JICTCH, Kacaloluecs ONpeeICHUS MECTa KUTEIhCTBA PEOCHKA, YCTAaHOBICHUS
Topsi/ika OOIeHUs ¢ peOCHKOM U JpyTHE.

C nenpto coomoaenns Ykaza Ilpesuaenta PO Ne 240 or 29 mas 2017 roma 06
o6wsaBiennn neproga ¢ 2018 roma mo 2027 rox B Poccuiickoii denepanuu AeCITUICTHEM
JETCTBA, CyJaMU IpU pa3pelieHUd CEMEHHBIX JeJl, KOJUYecTBO KOTOphiX B 2018 romy
yBEIUYWIOCh Ha 6,2 TPOIIEHTa, YYUTHIBAjJach BO3pacTarolias MOTPEOHOCTh OOECTICUCHHS
0oJiee BBHICOKOTO YPOBHS 3aIllUTHI NPAaB U HHTEPECOB JAETEH, oOecrnedeHus 01aromnoiayqyHoro u
3aIMIIEHHOTO JIETCTBA, CO3/IaHME JIPYKECTBEHHOTO K PEOCHKY TIPaBOCY U,

Kak mokazana cyneOHas mpakThka, Meaualus MO JaHHOW KaTeropu Jeil HUMeeT
Oonpiire mepcneKTUBbl. OmnbIT pabOThl MEIUATOPOB B cyldax oOOIIeH FOPUCIUKIINU
MOKa3bIBaeT AP(HEKTUBHOCTD €€ MPUMEHEHHUS.

[IpuMenenne Menauanuu B CEMEMHBIX CIOpaX, CBA3AHHBIX C BOCHUTAHUEM JETEM,
MO3BOJISIET JIOTIOJTHUTh BO3MOYKHOCTH CyOBEKTOB IpaBa W CaMOTrO MpaBa, HO JJIsl MOJIYYCHHUS
OIIyTUMBIX PE3yIbTaTOB TPEOYETCS BpeMsi, MOIEPIKKA TOCYIapCTBA U OOIIECTBA.

Hu ogna cynebnasi cuctema B MUpe He MOKET obecrieunTh A (HeKTUBHOE pa3penieHne
a0COIOTHO TMOOBIX KaTeropuil cCriopoB, u Poccus 3/1eck He UCKITIOYCHHE.

[TpumupurensHbie poeAYpsl B POCcCHM MOSBUINCH HEJAaBHO, HO JIOCTATOYHO OBICTPO
pPa3BHUBAIOTCHI.



C »oTolt CcTOpOHBI Menuanus, MOsBUBLIAsAcS Mo uHUUUatuBe llpesugenta PO u
ompenensieMasi CHelUalbHBIM PaMOYHBIM 3aKOHOM, SIBIIIETCSI MHTEPECHBIM OOBEKTOM ISt
BO3MOKHOTO IPUMEHEHUS B CyJaX.

Bo3MoxHOCTh MpUMHpPEHHs] CTOPOH criopa — MHUCCHUs (pakTUyecKH J1000ro BapuaHTa
pas3pelieHus CriopoB Kak rocyJapCTBEHHOT0, TaK U YaCTHOTO.

Bmecte ¢ Tem, ciaeayeT OTMETHTBH, YTO CYHIECTBEHHAsl CIACPKAHHOCTh B Pa3BUTHHU
MPUMHUPUTEIBLHOTO CYyJONpPOU3BOACTBAa B Poccum BHOMHE OOBSICHUMA: OTEYECTBEHHOE
IOpUIMYECKOe 00pa3oBaHUe, B TOM YHCIIE €ro MpolieccyaibHasi COCTABISIONIAs, TOCTATOYHO
KOHCEPBAaTUBHO, a CaM IIPOLIECC IOKA COBEPLICHCTBYETCS JIMIIb 3a CYET, TaK CKa3aThb,
BHYTpPEHHHUX pecypcoB. Ho u onu, ckopee Bcero, HeOE3rpaHUUHBI.

Tak B psiie peruoOHOB CTpaHbl B apOUTPAXHBIX CyJax M CyJax OOIIed FOPUCIUKIINI
NIPUMEHSETCS MPOLEAYpPa MEIUALIAH.

CamMu  CTOPOHBI BIIOJIHE OCO3HAIOT IMOTEHLMANl MEAUAlluM, KaK WHCTUTYTA
CaMOPETYJIMPOBAHUS TPAXKIAHCKOTO OOIIECTBA.

EcTth mpo0nemMbl B 3aKOHOJIATEILHOM yPETYJIMPOBAHUHN MEIAUAIUH, €IIe HEJI0CTATOYHO
OoTpabOTaHbl  TOHATUWHBIA  ammapar  NPUMUPHUTENBHBIX  MPOLEAYpP, OCOOCHHOCTH
MPUMHUPHUTEIBHBIX TPOLETYP MO OTACIBHBIM KaTeTOPHSIM CIIOPOB, 00pa3Ilhl IPOIIECCYaTbHBIX
JIOKYMEHTOB U JIp.

B n10060#1 KOHQIMKTHON CHUTyalMH, KaXKIbI YEJIOBEK JOJDKEH PEIINTh — HATH €My
cpa3y B CyJ WU MOMPoO0BaTh YPETyJIUPOBATh CIIOP JIOCYI€OHBIM CITIOCOOOM.

HeoO6xomumMo mpu 3TOM OTMETHTh IMOJOXKUTEIbHBIE CTOPOHBI MEIUAIMH, KOTOPHIC
HEJIOCTHKUMBI TIPU CyI€OHOM PaCCMOTPEHHUH CIIOpa:

- CTPEMJIEHHE CTOPOH CIIOpa COXPAHUTH AEJIOBbIE U NMMAPTHEPCKUE OTHOLICHUS, a IIOPOU
Y POJACTBEHHBIE OTHOLIICHUS;

- JKelaHWe u30eXaTh OMIACKM KOH(IMKTa W pa3peliuTh CHOp K B3aHUMHOMY
YIOBJIETBOPEHUIO.

D¢ hHeKTUBHOCTh HUCIOIL30BAHUS MEIUAIIMN TPU YPETYIHUPOBAHUN MHOTHX KaTeropui
CIIOPOB MTOATBEPKICHA MUPOBOM MPAKTUKOM.

Cnenyer OTMETHUTh, UYTO B psife pernoHoB Poccum mpouenypa mMeaualuul yCIEIIHO
IPUMEHSETCSI, B TOM YHCIIC U B CyaX OOIIeH FOPUCIUKITHH.

CynamMu peanpuHUMAalOTCsl OpraHU3allMOHHBIE MEPBI, HAIIPABJICHHBIC HA IMOBBIIICHUE
BOCTPEOOBAaHHOCTH MPUMHUPHUTENBHBIX Mporieayp. K ducity Takux Mep OTHOCSTCS:

- pa3MelleHUEe Ha HaXOJSIIMXCS B 3aHUSX CYIOB CTeHIaX, Oykierax, a Takke Ha
caiTtax cyaoB (CO3[aHHE CIEHHAIBHBIX pa3aeioB) HHPOPMAIMH O TPUMHUPHTEIBHBIX
npoleaypax U pe3yJibTaTax NPUMUPEHHS (HAIpUMEp, CYIIHOCTh, MOPSIAOK MPOBEIACHUS U
MPEUMYIIECTBA MEIUAINH), 00pa3Il0B COIJIAICHUs] O MPUMEHEHUHU IPOIECAypPhl MEIUAIIHH,
COIJIAlICHUsI O MPOBEJACHUHU JAHHOW MPOLEAYPhl, MEJUATUBHOIO COTJIAIIEHHUS, XOAaTaluCTBA
00 yTBEpXKICHUU MEIWAaTHUBHOTO COTJIAIIEHHWS B KadyeCTBE MHPOBOTO COTJIAIIEHUS U
MPEKPALICHUU IPOU3BOJICTBA I10 AENY;

- OTKpBITHE B PAAC CyJOB KOMHAT U KaOMHETOB NMPUMHPEHHs, B KOTOPBIX CTOPOHBI
MOTYT MONBITATHCA YPETYJIUPOBATH CIIOP, B TOM YUCJIE C YYaCTUEM MEAUATOPA;

- pa3MelleHrne Ha calTax CyJO0B CyJeOHBIX IOCTAaHOBJICHUH M aKTOB, MPUHATHIX IO
JieaM, B KOTOPBIX CTIOp OBUT yperyJiHpOBaH IMOJHOCTHIO WM YaCTHYHO C HCIIOJIb30BAHHEM
MEIUAllUd M JPYTUX TPUMHUPHUTEIBHBIX MPOIEAYpP, B IEIIX HHOOPMUPOBAHUS JIHII,
o0OpaImammuxcss B CyAbl, 0 HAJIMYUU TOJOXKUTEIBHBIX MPUMEPOB HCIIOIH30BAHUS TAKUX
npoueayp,

- TIPOBEICHHWE HAyYHBIX KOH(EpeHIuH, KPYIJbIX CTOJIOB W JPYrHX HAydHO-
MPAKTUYECKUX MEPONPHUATHI IO BOIIPOCAM MPUMUPEHUS CTOPOH.



Menuanusi — 5TO OJWH U3 aTbTEPHATHBHBIX CIIOCOOOB pa3pelieHHs] CIOPOB U
MOHUMAETCS, KaK 3aKOHHBIM CHOCOO pa3pelieHus Ccropa, He MpeaycMaTpHUBAIOIHA
oOparteHrst KOH(PIUKTYIOMUX CTOPOH B TOCYJaPCTBEHHBIE CY/IBI.

[Ipy »>TOM Memuamus TO3BOJSET CHHU3UTH  COINHMAIBHYIO  HANPSKEHHOCT,
CIOCOOCTBYIOT MOCTPOCHHIO TMATIOTa MEXAY WIeHaMH 0OIecTBa, MIPEOI0JICHUIO auchananca
CWJI W CHWKCHHIO Harpy3kKd Ha TOCYJapCTBCHHBIC CYAbl, OOBEKTHBHO CIIOCOOCTBYS
TTOBBIIICHUIO KAYeCTBA MPABOCY/IUS U POCTY JOBEPHUS K CyJcOHOM crcTeMe.

T'OPYIAT. A.”

AJIbTepHATHBHBIE CIIOCO0BI pa3pelieHus MOTPEeOUTEJIbCKUX CIIOPOB:
nepcnekTussbl 1jas1i EAIC

AnHoTanusa: B crtaThe aBTOp paccMaTpUBaeT OCHOBHBIC AaJIbTEPHATHBHBIE CIOCOOBI
paspelieHuss MOTPeOUTENbCKUX CIOPOB, HUCHOJb3yeMble B rocynapcrBax-wieHax EADC,
BBISBJISIET MPOOJIEMbl U MEPCIEKTUBBI UX MPABOBOIO PETYIUPOBAHUS C YUETOM 3apyOeKHOTO
OTIbITA.

KiroueBsie ciioBa: morpedutens, cop, EADC, Menuanus, apOuTpax.

Alternative ways to resolve consumer disputes: prospects for the EAEU

Abstract: In the article, the author examines the main alternative ways of resolving consumer
disputes used in the EAEU Member States, identifies problems and prospects for their legal
regulation, taking into account foreign experience.

Keywords: consumer, dispute, EAEU, mediation, arbitration.

B rpaxmanckoM 000poTe NOTPEOMTENh KaK TPaXKAaHWH, IOTPEOISIONINN TOBapPHI
(paboThl, yCIyTH), TMPOM3BEJACHHBIC JIMIAMH, OCYIICCTBISIOIMIMMH  XO3SHCTBCHHYIO
JCSITCIIBHOCTh, B TOM YHCJIE KOMMEPYECKMMH OpraHHM3allUsIMH, WHIUBUIYaIbHBIMH
IpeANPUHUMATEIIIMH, 00J1a7aeT CIICIUAIbLHBIM IIPABOBBIM CTaTyCOM.

OOmenpuHATO  MHPOBBIM  COOOIIIECTBOM  HEOOXOAMMOCTh  IPEIOCTABIICHHS
MOTPEOUTEIIO JOTMOJHUTEIBLHBIX CPEACTB IMPABOBOM 3aIMTHI B BHJY TOTO, YTO OH SIBJISETCS
cnaboii ctopoHoit poropopa. Pezomonmeit ['enepanproit Accambmen OOH 70/186 «3ammura
WHTEPECOB MOTPEOHTEINCH» TocyIapcTBaM-uIeHaM PEKOMEHIOBAHO COJICHCTBOBATH CO3JIAHUIO
MEXaHW3MOB IS CIPaBEJIMBOr0, JEWCTBEHHOIO, IPO3PAYHOrO M  OECIPUCTPACTHOTO
paccCMOTpEHUS MPETCH3UI MOTPEeOUTENCH ¢ UCTIOJIb30BaHUEM aJMUHUCTPATUBHBIX, CYACOHBIX
W aJbTepHATHUBHBIX METOJOB YPETryJUpPOBaHUS CIIOPOB, B TOM WYHCIICE B OTHOIICHUHU
TPaHCTPaHUYHBIX CIydaesl.

" TOPVIIA TATBbIHA AJIEKCAHJIPOBHA, 3aBemyromuii kadempoii rpaxkIaHCKO-PABOBBIX AUCIUILIAH
yupexnaenus obpasoBanusi «bpecrckuii rocymapcrBeHHblii yHuBepcuteT uM. A.C. Ilymkuna», xanmupar
IOpUANYecKuX Hayk, goueHt. Gorupa Tatyana Al., Head of the Department of Civil Law Disciplines of the
Educational Establishment “Brest State University. A.S. Pushkin ", PhD in Law, Associate Professor.

! Pesomonus T'emepanproit Accambieeit OOH or 22 nekabps 2015 roma «O 3aluTe HHTEPECOB



Pesomnronust Tak ke ompenenser, 4To TocyJapcTBaM-wieHaM CJIEAyeT YCTaHABJIMBATh
WU COXPaHATh B CHJIE TIPABOBbIE W/WIMW aJIMUHUCTPATHUBHBIE MEPHI, IO3BOJISIONINE
MOTPEOUTEIIIM UM — B 3aBUCUMOCTH OT 0OCTOATENIBCTB — COOTBETCTBYIOIIUM OpPraHU3AIUSIM
npuberatb K CpeAcTBaM IMPaBOBOM 3alllUTHl Ha OCHOBE MPUMEHEHUs] OPUIUANBHBIX WU
HEeO(UIMABHBIX TPOILIEAYP, KOTOpBIE JOJIKHBI OBITh OMNEPATHUBHBIMHU, CIIPABEIIUBBIMU,
MPO3pavYHbIMU, HE CONPSHKEHHBIMU CO 3HAYUTEIBHBIMU PACXOJIaMU U IOCTYITHBIMH.

AJbTepHATHUBHBIE CIIOCOOBI pa3pelieHus MOTPEOUTENbCKUX CIIOPOB KaK pa3 M SBJISIIOTCA
TEMH TMPOIEAypaMHu, KOTOPHIE YYACTHUKHU TPAXKIAHCKOTO 000OpOTa MOTYT HCIOJIL30BaTh B
BHUJIy UX OINEPATUBHOCTH, IOCTYMHOCTH, YMEPEHHOCTH MO CTOMMOCTH. B paMkax AaHHOTO
WCCIIEIOBAaHUA HAa OCHOBE aHalM3a 3aKOHOJATENbCTBA rocyaapctB-wieHoB EADC,
3apy0eKHOTO OmbITa, B TOM 4Hciie onbiTa EC Kak MHTErpallioHHOTO 00pa30BaHUs, BHISIBUM
MEPCIEKTUBHBIE CIMOCOOBI pa3pelIeHus] MOTPEOUTENbCKUX CIIOPOB B pamkax EBpazuiickoro
SKOHOMHYECKOTO COI03a.

COnmxeHue 3aKOHOAATENbCTBA TOCYJAPCTB-WICHOB MEXIYHAPOJHBIX PETHMOHAIBHBIX
opraHu3amuii, BbIpa0OTKAa OOIMX TOJXOJO0B HAMpaBJeHbl HA YCTAHOBJEHHUE CXOIHOTO
(comocTaBUMOT0) HOPMATUBHOTO PETyJIUPOBAHUS B OT/ACIBHBIX chepax, B YACTHOCTH B cepe
3aIUTHI TIPaB MOTPEOUTENEH, HEOOXOIMMO ISl TIOJIHOIEHHOTO (PYHKIIMOHUPOBAHUS OOIIETO
pBIHKA.

3apyOexxHasi TpakTHKa JCMOHCTPUPYET  pas3lu4yHbie  BHECYACOHbIE  TPUMEPHI
paspelieHuss  MOTPEOUTENHCKUX  CIIOPOB: apoutpax, MeuaIus, JKCTIEPTHBIC
pazOupaTenbCcTBa, OMOYICMEHBI, MPUMHUPUTETHHBIC MPOIICAYPHI, TpeTencKoe
paszbuparenbcTBO U Japyrue. Kaxaplili u3 cnoco60B MMEET CBOM IUIIOCHI U MUHYCBI, HO BCE
OHHM JIOCTATOYHO aKTUBHO HCIOJIb3YIOTCS TOTPEOUTEISIMH.

K npumepy, B BenukoOpuranuu norpedutenn MOryT BoIOpaTh crioco0 yperyiupoBaHus
CHOpOB, OOPaTUBIIMCH B aJBOKATCKYIO CIYKO0y IO pa3peuieHuI0 CIIOpPOB U O3HAKOMMBIIKCH
Ha OQUIMAIbHOM CaiiTeé OpraHuM3alMi C T[OJIHBIM TI€peYHEeM €€ BO3MOXKHOCTEH To
YPETYJIMPOBAHUIO CIIOPOBL.

Ho, moxany#i, caMbIM 3HaYUTENbHBIM B 3M0XY HU(POBOM SKOHOMHUKU B 3apyOeKHOM
npaktuke crano npuHsatue EC JlupektuBsl U PermaMeHnTta mo BompocaM pa3pelieHusi OH-
JaiH cropoB ¢ ydactueM notpeoureneii B 2013 roxy. B urore B EC co3gana snekTpoHHas
mwiatdpopma ODR, koTopas mpeacraBiser co00il MHTEPAKTUBHBIA BEO-CalT C OecIIaTHBIM
JOCTYIIOM Ha BceX OQuIMaNbHbIX s3blkax Coro3a, TlIe pPaccMaTpPUBAIOTCS >KaloObl Kak
noTpeduTeNel, Tak ¥ MpOoJaBLIOB BEIOPAaHHBIMU Ha MIATHOPME JTUIAMH, OCYIIECTBISIONTIMHU
paccmotpenue cropa (ADR)?. T'ocymapcta-uiensl EC JOMKHBI 06ECIIEUMTh PACCMOTPEHHE
CIOpPOB  JuIaMu, ocymecTtBussomumMu  ADR,  copaBeIyiMBbIM,  NPAKTUYHBIM U
MPOMOPIMOHANBHBIM JIJIST TOTPEeOUTENsT W I TpojaBlia crnocoOOM, OCHOBaHHBIM Ha
O0OBEKTUBHON OIICHKE OOCTOSITENIbCTB, MPU KOTOPBIX ObUIA MOJaHa jkanoba, U ¢ JOKHBIM
Y4ETOM IpaB CTOPOH®.

besycnoBHO, eBpasuiickoe MPOCTPAHCTBO HE MOXKET pa3BUBaThci 0Oe3 ydera
COBPEMEHHBIX TPEHJIOB, MO3UTUBHOTO 3apyOEKHOTO ONbITA ATLTEPHATHBHOTO pa3pelieHus
noTpeOuTeNbckuX cropoB. KoHeYHO e, ypOBEHb TpaHCTPAaHUYHBIX CHCJIOK MEXKITY
nmoTpeburensMu  rocymapcT-uicHoB EADC He MOXET CpaBHHTBCS C IIpoJakaMu

norpeduteneit» / URL: www.docs.cntd.ru/document/902300274 (nata obpamienus 01.04.2019).

! Faculty of Advocates Dispute Resolution Service// URL: www .fdrs.advocates.org.uk/ (nata obpamieHnus
01.04.2019).
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€BPOIECUCKUX WM KUTAUCKUX MHTEPHET-Mara3uHoB. HO mepCreKTuBhl CO31aHus LETOCTHOTO
BHYTPEHHETO pBIHKAa €BpPA3MIICKOr0 pernoHa TpeOyrOT U BBIPAOOTKM COOTBETCTBYIOLINX
CIOCOOOB 3alllUTHI MpaB MOTPEOUTENEH, B TOM YHUCIE aJbTEPHATHBHBIX CYIy, B ILEJAX
MOBBIILIEHUS JOBEPUS MOTPEOUTENEN K PBIHKY.

Paccmotpum Hanbosee nepcneKTUBHBIE CIOCOOBI paspenienus cnopoB B EADC.

B rocynapcrBax-unenax EADC ceronns ye UCHOIb3YIOTCS UHCTUTYTHI Meouayuu KaKk
OCHOBHOTO croco0a aJlbTepHAaTUBHOrO paspemieHuss crnopoB. OnHako oduiuanbHas
CTaTUCTHKA IO TPUMEHEHUIO JaHHOW Mpoleaypbl 1O MNOTPEOUTEIBCKUM CIOpaM Ha
odunmanbHbIx UHTEpHET-pecypcax rocy1apcTB-ujIeHOB OTCYTCTBYET.

ABTOpBI 0TMEHYarOT, yTO B EADC «mexny HallMOHAJIBHBIMHA 3aKOHOJATEIbHBIMU aKTaMU
CYILLIECTBYET pa300IIEHHOCTh B CpOKax MPOBEACHUS MEAMAlMM, CTENEHU JeTalu3aliu
MPOLEAYPHBIX IpaBWj, IPABOBOM CTAaTyce OpraHU3aluil MeIuaTopoB, TPeOOBaHUAX K
MEIMaTopaM M B psAJA€ IPYTHX AacleKTOB MEIWalUM»!, HO IPEICTABISAETCS, YTO TAaKUE
pas3nuuMs He NPUHLMIMAIBHBL, Tak Kak B Bompocax ADR BmomHe MOryT coxpaHsAThCs
HallMOHAJIbHBIE TPAJUIMHU MPABOBOIO PETYIMPOBAHUS.

Ilpemensuonnoe  npouzeoocmeo  —  CIEAYIOIIMNA  albTEpHATUBHBIM  CIOCOO,
WCIIOJIb3yEeMbIN OOIIECTBEHHBIMU OOBeauHeHus moTpeduteneit. B Pecnybnuke bemapych,
Hanpumep, benopycckoe oOmiecTBo 3amuThl mpaB norpeduteneit mogano B 2018 romy 285
npeTensuii’. [aBHOE, YTO MpeCenyeT TaKOH MOPAJOK — OTO YCTPAHEHME HAPYLICHHUM IIpaB
norpeduTeneid MOCPEACTBOM TOJAYM MPETEH3UHM MOTPEOUTETHCKUM OOBEAUHEHUEM K
HapYUIUTENI0, KOTOPBIA JIMOO YIOBJIETBOPSIET MPETEH3HI0, JIMOO JaeT OT3bIB CO CBOEH
MOTHUBHUPOBKOW MO3ULUU IO CIIOPY.

Hesaesucumas skcnepmu3za — 310 alnbTepHATUBHBIN c110c00, OCHOBAHHBIN Ha MPOBEICHUU
UCcclieIoBaHU TOBapoB (paboT, yclyr) BBICOKOKBATU(UIIMPOBAHHBIMU M HE3aBUCUMBIMU
CHELHAIMCTaMH, KOTOpPbIE MOTYT JaTh 3aKJIIOUYEHHE O NPHUYMHAX HEIOCTAaTKOB TOBAapOB
(pabot, ycayr). OCHOBHBIMU TpoOJieMaMu, Ha Hall B3MJIS, 3/[€Ch SIBISIOTCA BBICOKAS
CTOMMOCTBH YCIYI' 3KCHepToB (ctommocTh | wyaca pabGoThl skcmepra ['ocygapcTBeHHOro
KoMHUTeTa CcyaeOHbIX skcnepTus3 PecmyOnuku benapych coctaBmsier 20-27 6enopycckux
pyOueii, uTo cocTaBiseT npuMepHo oT 9.4 1o 12,68 nomnapos CIIIA)3, orcyrcTBHe 3aKOHOB
B FOCyIapCTBax-ujeHax O HE3aBUCHUMOM MOTPEOUTENbCKON SKCIEepTHU3E.

Apbumpasic — criocod pa3pelieHus CopoB, «IIPHU KOTOPOM KOHKPETHBIHN CIOp nepenaH
OJIHOMY WJIM HECKOJIbKMM YaCTHBIM JIUI[aM — apOuTpamM — C LEJIbI0 €ro aBTOPUTETHOTO
paspemerus»?. KoHEYHO e, OTIMYMTENBHBIM CBOMCTBOM apOMTpaXka I MOTpeOHTeNei
SABJISIETCS €ro COCTsA3aTrellbHOCTh. Bo Bcex rocyaapcrBax-wieHax EADC co3parorcs u
NEHUCTBYIOT TPETEUCKUE CYJbl, COMIACHO COOTBETCTBYIOIIMM HAI[MOHAIBHBIM 3aKOHaM,
KOTOpPBIE paccMaTpUBAIOT Pa3IUYHbIE BUJbI CIIOPOB MOCTOSHHBIMU U BPEMEHHBIMU CYJaMHU.
CraTtucTuka O KOJMYECTBE PACCMOTPEHHBIX MOTPEOMTENCKMX CIOPOB TAKUMHU CYIaMH, K
CO’KaJICHHIO, Ha CaliTax BBICIIUX CYJCOHBIX MHCTAHIIUNA TOCYAapCTB-WICHOB OTCYTCTBYET.

OmbyOcmer  (YNOTHOMOYEHHBIN) NO  3awume nNpag nompebumenei — U0,
OCYILECTBIISIONIEE KOHTPOJIb 32 COOMIOIEHUEM TIPaB U HHTepecoB notpedureneil. K npumepy,
B [lompme 371 oMOyacMeH NMpH MECTHBIX OpraHax CaMOYIPaBJIEHUS JaeT OecIulaTHbIe
KOHCYJIbTALMK M TIOJAET UCKHU B CYIbI°.

! lInaxtun W.C. AnbTepHaTHBHOE paspelleHHe cropoB ¢ ydacTheM norpebuteneii B EC U EADC// Ipaso.
XKypnan Beicueii mkoinsl skoHoMuku.- 2015.- Ne 10. - C. 32.

2 Oruer Benopycckoro ofiecTsa 3amuThl mpaB Totpebuteneii 3a 2018 ron/ URL: www.bozp.by/news.-
(marta obpamenus 01.04.2019).
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B rocynapcrBax-unenax EADC yxe co3gaHbl HHCTUTYThI YIIOJTHOMOYEHHBIX 10 IpaBaM
norpedureneid guHaHcoBblx ycnyr (Poccus, Apmenus), nu0o IUTaHMpPYETCS CO3JAHHE
(benapych), nu0OO YNOJTHOMOYEHHBIE CO3JaHBI B OTHCNbHBIX (PUHAHCOBBIX cdepax —
O0aHkoBckoM, cTpaxoBoM (KaszaxcraHn), mo3ToMy MOXXHO KOHCTaTHUpOBaTh, 4YTO Ha
€Bpa3uiCKOM IMPOCTPAHCTBE MPOXOIUT MEPUOJ CTAHOBJIEHHS MHCTUTYTa YIOJTHOMOYEHHBIX
IO 3alIMTE MPaB NOTpeOUTENEH.

Pazpen XII JloroBopa o0 EADC 3akpernsieT BaKHbIA IPUHLMIT ITOJIMTUKN 3AIIATHI IPaB
NoTpeduTeNel: ToCyAapcTBa-WIEHBI MPOBOJSAT COIJIACOBAHHYIO IMOJIUTUKY B cdepe 3alluThl
IpaB MNOTpeOUTENeH, HANpaBICHHYIO Ha (OPMHUpPOBAHME PABHBIX YCIOBHM Uil TpaxaaH
rOoCy/IapCTB-WIEHOB M0 3allUT€ HUX HWHTEPECOB OT HEA0OPOCOBECTHOM JIE€ATEIbHOCTH
X03SUCTBYIOIINX CYOBEKTOB (CT.61).

CoOTBETCTBEHHO MOJIUTHKA 3alIUTHI paB notpedureneit B EADC HaxonuTcs B BEJCHUU
roCy/apCTB-WIEHOB, KOTOpbIe B pamkax Coro3a MpOBOAST COTrJIACOBAaHHYIO MOJUTHKY B 3TOU
cdepe, UCHONB3Yysl MHCTPYMEHTBI MEXIYHAapOJHOr0 IMpaBa, B YaCTHOCTH, 3TO 3aKIIOYEHUE
MEXIyHapOJHBIX JIOTOBOPOB, BbIpaOoTka pekoMeHAanuii nmHctutyramu EADC, BO3MOXKHO
MPEAJIOKEHUSI HEMPaBUTEIbCTBEHHBIX OPraHM3alMi 10 PEeryJupOBaHHUIO OOIIECTBEHHBIX
OTHONICHHH B paMKax cOr03a u T.J.

[Ipencrapnsercs, Takue pekomeHaauuu Ha ypoBHe EDK nomxHbl ObITH BeIpabOTaHbI U
Mo MoBojay OoJjiee aKTUBHOTO MPUMEHEHUS B TrocylapcTBax-wieHax E mnepcrnekTHBHBIX
aNbTEPHATUBHBIX CIOCOOOB pa3pelleHuss NOTpeOUTeNbCcKUX crnopoB. C  3TOil  1enbio
HE0OXOIMMO MPOBOAUTH HE TOJIBKO Pa3bsICHUTENIbHYIO pabOTy O MOJb3€ MPUMEHEHUS TaKuX
CrocoO0B B criopax MoTpeOuTeneld U MmpeAnpuHUMAaTenei, XOTsa 3T0, 0€3yCIOBHO, BaXKHO U
akTyasibHO. Ha Ham B3risii, HEOOXOJMMO BHECTH COOTBETCTBYIOUIME KOPPEKTUBBHI B
JNEHCTBYIOIIEE HAIMOHAIBHOE 3aKOHOAATENIBCTBO. Belb OCHOBHBIMH MHMHYCAMHM TaKUX
CIOCOOOB SIBJISIIOTCS MX CTOMMOCTh (MeAMalus, He3aBUCUMAs JKCIEpTH3a, apOUTpaxk),
OTCYTCTBUE YKa3aHHWIl B 3aKOHOJIATEJIbCTBE HA MPUOCTAHOBJIEHUE CPOKOB MCKOBOM JaBHOCTH
Opu MX TNpUMEHEHUW (He3aBHCHMasl OJKCIepTHu3a, apOuTpak, OMOYICMEH), OTCYTCTBHE
MEXaHU3MOB  TMPUHYAUTEIBHOTO  HCIONHEHHS  (HE3aBUCHUMAsi  JKCIepTH3a)  JuOOo
HEOOXOMMOCTh O0paIlleHus B Cy/1 32 UCTIOTHUTEIbHBIM IOKYMEHTOM (apOUTpax, MeUalIns).

BaxxubiM siBIsieTCs ompelielieHHe B HallMOHANBHBIX aKTaxX 3aKOHOJATeNhCcTBa Ooliee
rMOKMX MEXaHU3MOB pa3Mepa ILEHbl YCIyr MOCPETHUKOB, JKCIEPTOB, B TOM YHCIE
paccMOTpEHHE BOIIPOCa O BO3MOKHOCTH OECIUIATHOTO OCYIIECTBIICHUS alIbTEPHATUBHOTO
pa3pelieHns CopoB B OTAEIbHBIX CIIy4asiX, KaK U aJJBOKAThl MO OTJAEIbHBIM KaTETOPHIM JEl.
B cynax ucku morpebuteneil 0CBOOOXKACHBI OT YIUIATHI TOCYAAPCTBEHHOM MOILIUHBI U 3TO
SIBJISIETCS. BaYKHOM IMPOIECCyaTbHOW TapaHTHEH cyaeOHOM 3amuThl oTpedureneit. [loatomy
KOHKYPHpPOBaTh C CyAeOHBIM HMCKOM OyIyT ckopee Bcero OecIulaTHbIE allbTepHATHBHbBIE
CIIOCOOBI.

Ecnu cTopoHBI BOCIIONIB30BAIMCH OJTHUM W3 aJIbTEPHATHUBHBIX CIOCOOOB pa3pelieHus
CIIOPOB, TO KOHEYHO € CPOK HCKOBOW IaBHOCTH JOJDKEH OBbITh NMPUOCTAHOBIIEH, TaK Kak
UCIOJIb30BAaHUE TAaKUX CHOCOOOB HE MOXET MPEnsTCTBOBATH CTOPOHAM BOCHOJIb30BATHCS
cynebHoi 3amuToil. B Hacrosmiee Bpems Tonmbko 1.3 c1.202 ['pakmaHCKOro KoJekca
Poccuiickoit ®Denepanuu COJIEP)KUT TAKOE OCHOBAHHUE IIPUOCTAHOBJICHUS IS BCEX
aNbTepHATUBHBIX crocoboB. B cpaBHenne — moam.6 m.1 cr. 203 I'paxkmaHckoro kojekca
Pecriybnuku bemapych 3akperuisieT BO3MOXHOCTh TMPUOCTAHOBIICHUS CPOKOB HCKOBOM
TABHOCTH TOJIBKO B OTHOILIEHUU MEUALNH.

B0O3MOXHO  CTOMT mNEepecMOTpeTh M MO3ULUU TOCYJapCTB-UIEHOB B OTHOLIEHUU
MPUHYAUTEIBHOCTH MCIIONHEHUS PEIICHHH CyOBEKTOB, paCCMaTPUBAIOLINX TOTPEOUTETHCKHIE
CHOpBI, THOO BBeACHUE IITPAa(HBIX CAHKIMHA 32 HEHCIIOJIHEHUE PEIIeHUl B JOOPOBOJIHLHOM
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MOPsJIKE.

Takum 00pa3oM, B HacToALIEE BpeMsl YPOBEHb €BPa3HIICKOW MHTErpalluyl MpeArnoaaraect
B cdepe 3alMThl MpaB MOTPEOUTENEH HCHONb30BAHUE WHCTPYMEHTOB, TaK HAa3bIBAEMOTO
«MSITKOTO TpaBa» — BeIpaboTka nHCTUTYTaMu EADC pekomeHaaIuil 11l rocy1apcTB-4JI€HOB
[0 COBEPILIEHCTBOBAHHWIO HE TOJBKO MAaTE€pPUAIBbHBIX, HO U MPOIECCYaIbHBIX HOPM,
ONpEAENAIOINUX BUABI U MOPANOK NPUMEHEHHs aJbTEPHATUBHBIX CIIOCOOOB pa3perIeHUs
MOTPEOUTENBCKUX CHOPOB. Ps  BBIIEHAa3BAHHBIX CIIOCOOOB YK€ MCIOJIb3YyEeTCS Ha
€Bpa3uiCKOM MPOCTPAHCTBE, XOTSI U HE BECbMa aKTUBHO 10 OOBEKTHUBHBIM (HECOBEPIIEHCTBO
3aKOHOJATENbCTBA) U CYOBEKTUBHBIM (HE HMH(DPOPMHUPOBAHHOCTh TNOTpeOUTENEH U
npearnpuHUMaTesield) npuyuHaM, HO B OyJyIlleM 3TOT MepedyeHb OyJeT OMOJHEH, €CiH
HayHEeT pa3BUBATHCS BHYTpeHHUN pbIHOK EADC M BO3pacTyT TpaHCTpaHUYHBIE CIEIKH, YTO
MpearnosaraeT HeoOXOAUMOCTh BBEICHMSI HOBBIX allbTEPHATHBHBIX CIOCOOOB pa3pellieHus
MOTPEOUTENBCKUX CITIOPOB B PEXKUME OH-JIalH.
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I'PUBOB H. 1.

HexoTopble BOpoChl HCMOJIb30BAHUSI IPUMHPHUTEIbHBIX MPOLEAYP B KOPIOPATHBHBIX
cropax

AnHoTanusg: B crarhe paccMaTpHBAIOTCS OCOOCHHOCTH COTJIACOBAHHMS M YTBEPIKICHHS
MHPOBOTO COTJIAIIICHUS TIPH PACCMOTPEHUHU KOPIIOPATUBHBIX CIIOPOB. JlemaeTcst BBIBOM, YTO
IIAHC YTBEPXKJICHHUS MHPOBOTO COTJIAIICHUS B apOUTPaKHOM IMPOIecce MHUHHUMAJIbHBIM.
HcknmroueHne COCTaBIISIOT COTJIAIIEHUS IO KOPIIOPATUBHBIM CIIOpaM, KOTOPBIE YCIOBHO
obnmamaror inter partes d3¢dekrom. COOTBETCTBEHHO €IMHCTBEHHBIMH  CIIOCOOAMH

*

IPUBOB HHUKOJIAI JMUTPUEBUY, crapmmii npemojaBatens Kadeaphl TIPaxIaHCKOro M
angMuHucTpatuBHoro cynonpousBoiactBa PI'BOYBO «Poccuiickuif  rocyaapCTBEHHBI  YHHUBEPCUTET
npaBocyaus», Kanauaat opuandeckux Hayk Gribov Nikolai D., Senior Lecturer of the Department of Civil
and Administrative Legal Proceedings of the Russian State University of Justice, PhD in Law.
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ONTUMU3AIMU PACCMOTPEHHSI KOPIOPATUBHBIX CIIOPOB B aApOUTPAXKHBIX CYJIaX BBICTYHAET
MOBBIIIEHUE TIPECTUXKA METUAIMH, TUO0 PACCMOTPEHUE YaCTH CIIOPOB ITyTEM apOUTpaxka.
KiroueBrbie ciioBa: KOpIOpPaTUBHBIN CIIOP, MUPOBOE COTJIAIIEHUE, MEIUAIIHSL.

Some issues on the use of conciliation procedures in corporate disputes
Annotation: The article discusses the features of negotiation and approval of a
settlement agreement when considering corporate disputes. It is concluded that the chance of
approval of the settlement agreement in the arbitration process is minimal. The exceptions are
agreements on corporate disputes that conditionally have an inter partes effect. Accordingly,
the only ways to optimize the consideration of corporate disputes in arbitration courts are to
increase the prestige of mediation, or to consider a part of disputes through arbitration.
Keywords: corporate dispute, settlement, mediation.

AHanu3 cyJeOHOW CTaTUCTHUKHU TOKa3bIBaeT JBa MOMEHTA, BO-TEPBBIX, YUYaCTHHUKHU
KOPIOPATUBHBIX OTHOIICHUM MPEANOYUTAIOT CYJIeOHYI0 (OpMYy 3alUThI, BO-BTOPBIX, YUCIIO
KopropaTuBHbIX cropoB ¢ 2015 roma yBenuuunoch Ha 23%, 4YTO CBHUIETENBCTBYET O
BO3pacTamomieil  cyaeOHOM  Harpy3ke ©W  HEOOXOAUMOCTH  TPOpPabOTKH  Mep IO
COBEPIIEHCTBOBAHUIO MPOIIEAYPHI PACCMOTPEHHMsI KOPIIOPATHBHBIX CIIOPOBL.

OmauM W3 CHOCOOOB  ONTHUMHU3AIMU  SBJISIETCS  TMOOILIPEHUE  JOCYIEOHOTO
YpETyJIHPOBAHUS CIIOpPa, TUOO CTUMYIHPOBAHKE 3aKIIOUCHHUS] MUPOBOTO COTJIAIICHUS MEXKTY
CTOpOHAMHM B I1IENISAX HHUBEIUPOBAHUS TPUUMUH JUIsI OCMApUBaHHUS CylaeOHOro akrta. B
BenukoOpuranuu, Hampumep, BHeCyAeOHOMY Ppa3pelIeHUI0 CIIOPOB  CIOCOOCTBYET
BO3MOXXHOCThH BBIJIBJKEHUSI CTOPOHOM TMPEUIOKEHHUsI O BHECYJEOHOM pa3pelnieHuH Cropa,
00€ECIIeUeHHBIE CAHKIIUAMH B BHIE IPUCYKACHUS CyIe0HBIX PACXOI0B2,

B coorBerctBUM co cratbeit 49, 138 ApOUTpakHOTO MPOIECCYaqbHOTO KOJeKca
Poccuiickoit ®epepanuu  nuna, ydacTBYIOIIME B JieNe, HaJeJeHbl OIpeaeIeHHbIMU
pacnopsiIUTEeNIbHBIMU  [IpaBaMU, B YAaCTHOCTH, CTOPOHBI MOTYT YpEryJUpoBaTh CIOp,
3aKJIFOYMB MHUPOBOE COTJIAIICHHE WJIM MPUMEHUTH MPOLEAYpy Meauanuu. B KoprnopaTuBHBIX
cropax MpoliecCyalIbHbI 3aKOH HE OTpaHUMYMBAECT IMPABO JIMI, YYACTBYIOIIUX B Jeie, Ha
3aKJIIOUEHHE MHPOBOTO COTJAIICHUs, JUOO HCIONb30BAaHUE MPOLEAYPhl MEIUaIUu.
[Tockonbky Meauanus Uis pPa3pelieHus] OTEYECTBEHHBIX KOPHMOPATUBHBIX KOH(IMKTOB
NPUMEHSIETCS] JOCTATOYHO PEIKO, PACCMOTPHUM MPABOBHIE BOMPOCH! YTBEPKIECHUS MUPOBOTO
COTJIaIICHUSI.

Oco0eHHOCTh TPUMHUPEHUS B KOPIOPATUBHBIX CHOpAX 3aKJIIOYaeTCs B TOM, 4YTO
MHPOBOE COTJIAIIICHUE HE JOJKHO HapylIaTh MpaBa U (WJIHM) 3aKOHHBIE MHTEPECHI APYTUX
CyOBEKTOB KOPIIOPATUBHBIX MPABOOTHOIICHHI, BKIIOYAsi U MHTEPEChl CAMOTO FOPUIUIECKOTO
nuna. 3aKkoHoaTeNb oOpalniaeT BHUMaHHE Ha HEOOXOJMMOCTh OCYIIECTBIEHHUS CYyAeOHOTO
KOHTPOJIS 32 TE€M, YTO YCIIOBUSI MHPOBOTO COTJIAIIEHUS HE MOTYT OKa3aTh OTPUIIATEIHLHOTO
BIIMSIHUS Ha TpaBa M WHTEPECHl TPEThUX JIMI, TaK KaK MOJ0OHOE corjamieHne obiagaem
sdpdexkrom erga omnes®. Tak, B crope, CBA3aHHOM C NEPEBOAOM akuui, OJUHHAALATHIHA
apOUTPAKHBIN amNeNISIUOHHBIA Cy/l TOATBEPIWI 3aKOHHOCTh BBIBOJIOB CyJla MEPBOM
WHCTAHIIMM O TOM, YTO MPEACTAaBICHHOE CYyJIy MHPOBOE COIJIAIIEHUE MOJAMUCAHO

! anusie cynebnoii cratuctuxu Cyjne6Horo nemapramenta ipu Bepxosrnom Cyse Poccuiickoit deneparuu //
URL: http://www.cdep.ru/index.php?id=79.

2 Dupgproc Hun CucTema Tpak[IaHCKOro mHpolecca AHIIMH: cyneOHOe pa3OMpaTenbcTBO, Meualus H
apoutrpax. Ilep. ¢ anrn. / [lox pen. P.M. Xoapixkuna, Kembpumkckuit yu-t. - M.: Undorponuk Meaua, 2012.
- C. 15.
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MOJIHOMOYHBIMHM TIPEJICTABUTENSIMA M HE COJIEPKUT KaKUX-THOO YCIOBHH, HapyIIArOIIHX
IpaBa ¥ 3aKOHHBIE MHTEPECHI HHBIX JIMII.

CyneOHasi mpakTHUKa MOKAa3bIBAET, YTO CYy/Abl OTKa3bIBAIOT B YTBEPKIECHUU MHUPOBOIO
COIJIAIIEHUsI MPU KOPIOPATUBHOM KOH(IMKTE OTHOCUTEIBHO MOJHOMOYHMI €JUHOIUYHOIO
UCIIOJIHUTEIBHOTO OpraHa, Tak KaKk BO3ZHHUKAET BOIPOC O BOJIEU3BSABICHUU CAMOIO OOIIECTBA.
Tak, Beicmit ApOutpaxusiii Cyn Poccuiickoit ®enepanum ykasajl, 4TO B YCIOBHUSX
CYILLECTBYIOLIETO B aKLIHOHEPHOM o0riecTBe HEpPa3peleHHOro KOH(JIUKTA,
MPENSITCTBYIOMIEr0 HOPMAJIbHOMY (PYHKIIMOHMPOBAHUIO E€IUHOJIUYHOIO HCIOJIHUTEIBLHOTO
opraHa oOLIECTBa, U HECOIIACHUS OJHOTO U3 PYKOBOJMUTENEH OOIIEeCTBa ¢ UCKOM MOJANKCAHNE
MHUPOBOI'O COIJIAILIEHUSI MO Jedy O NpPU3HAHUM HEACHCTBUTENIBHBIMU PEIIEHUN BBICHIETO
opraHa ympaBlieHHs OOLIECTBa JIPYTMM €ro PYKOBOJUTENIEM HeENb3s paccMaTpUBaTh Kak
BOJIEU3BSBJICHUE CaMOro AaKIMOHEPHOTo OOIIecTBa, a TakkKe CYUTAThb TaKoe MHPOBOE
COTJIAllIEHUE COOTBETCTBYIOIIMM 3aKoHonaTenbcTBy Poccuiickonn @enepanuu. Kpome Ttoro,
MPU yKa3aHHBIX OOCTOATENbCTBAX MHUPOBBIM COTJIAIIEHHMEM MOTYT ObITh HapylleHbl IpaBa
JPYTUX aKIIMOHEPOB, TOJIOCOBABIIMX 3 OCIIAPUBAEMBIE PELICHUS?,

CnegyeT OTMETUTB, YTO CYyJbl UCXOISAT W3 TOTO, YTO NpPHU HAIUYUU B OOIIECTBE
KOH(JIMKTA 1O MOBOAY MOJTHOMOYMNA €IMHOJIMYHOTO HCIOJHUTEIBLHOIO OpraHa JJOKYMEHTHI,
MOJNKCAaHHbIE OJTHUM M3 PYKOBOJUTENEH U MPEACTAaBIEHHbIE UM B CyJl B 000CHOBaHHE CBOEH
TO3HIIUM, IPU3HAIOTCS HEHALIEKAIMM JOKA3aTeIECTBOM® .

Taxxke apOuTpaxkHbleé CyJIbl OTKa3bIBalOT B YJIOBJIETBOPEHUHU XOJaTaicTBa 00
YTBEPKACHUN MHUPOBOTO COTJIAIICHUS, €CIU IMPEeJIMETOM CIOpa BBICTYMAIOT MOTHOMOYHMS
JIMIA, MUMEIOUIero MpaBo JEHCTBOBATH B MHTEpecax OOILIECTBa, MOCKOJIBKY y CyAbH OyIyT
MUMETbCSI COMHEHHs OTHOCUTENILHO MTOJTHOMOYMH IpejcTaBuTeneil. Hanpumep, ApOouTpakHbiit
cyn 3ananHo-CHOMpPCKOrOo OKpyra He YTBEpIWJ COIVIAlleHHE, IOCKOJIbKY IpHU3HAHUE
HEJCUCTBUTEIBHOCTH CAEIKA B paMKaxX MHUPOBOIO COTJAIIEHHWs C LEJIbI0 IIOBJEYb
IIPUMEHEHHE COOTBETCTBYIOUIUX IOCIEACTBUA HENCUCTBUTEIBLHOCTH BBIXOAWT 33 PaMKH
KOMIIETEHIIMH CTOPOH TI0 yperyjupoBanuio cropa®. B npyrom nene Bropoii apOuTpaskHbIi
aneJUIILUOHHBIA CyJ OTKa3aJl B YTBEPKICHUU COTJAIICHHWs Ha TOM OCHOBAaHMH, YTO Ha
YKa3aHHBIX B HEM KOHKPETHBIX YCJIOBMSX, IIPH HAJUYHMH CIIOPAa O 3aKOHHOCTU Ha3HAYECHUS
JIMpEKTOpa oOLIecTBa U BO3PAXKEHUH MOCIEAHETO MPOTUB YTBEPHKJICHHS COTIAIICHHS, MOXKET
IIPUBECTH K HAPYLIEHHUIO NPaB 00IIECTBA®.

CrnenyromumM cily4aeM OTKa3a B 3aKJIFOUEHUU MHUPOBOTO COIVIALIEHUS SIBISETCS BBIXOJ
3a mpejesbl 3asABICHHBIX TpeboBaHuil. Tak, cyd ykasas, YTO YCJOBHS O B3aMMO3ayeTe C
JUKBHUIMPOBAHHBIM FOPUINYECKUM JIMIIOM HE OTHOCSTCS K IIPEAMETY HACTOSIILETO CIIopa U He
MOTYT OBbITh BKJIIOYEHBI B KaYeCTBE YCJIOBHI MHPOBOTO COIJIALIEHHUS MEXIYy OOIIECTBOM U
ero akiuonepom®,

Crenuduka yTBep>KICHHsI MUPOBOI'O COTJIALIICHUSI UMEETCS B JIEPUBATUBHBIX HCKaX O
BO3MEIIIEHUU IPUYMHEHHBIX KOPHOpalMu YOBITKOB M 00 OCHapuMBaHUU 3aKIIOYEHHBIX
kopnopauueit caenok. I[lynkr 32 Ilocranosnenust I[lnenyma BepxoBnoro Cyma P® or
23.06.2015 Neo 25 "O npuMeHEeHUU CylaMH HEKOTOPBIX IMOJIOKEHUW pazzena | yactu nepBoit

! Mocranosnenne OaUHHEAIATOTO apOUTPaKHOTO aNeUIIHOHHOro cyaa ot 24.07.2015 Ne 11AI1-7215/2015
o aey Ne A55-25911/2014 // CIIC «KoncynbranT Ilmrocy.

? [Mocranosnenue [pesumuyma BAC P® Nel1662/05 ot 11.05.2005 // CIIC «KoncynsTant [Tmrocy.

® Mocranopnenne ®AC Cesepo-3amagnoro okpyra ot 27.11.2009 mo aery Ne A13-1507/2009 // CIIC
«Koncynsrant [Lnrocy.

* Mocranopienne ApOuTpaxHoro cyaa 3amaaHo-Cubupckoro okpyra ot 14.06.2018 Ne d04-544/2018 1o
nemy Ne A46-14755/2017 // CIIC «KoncynbranT Ilmocy.

® [TocTaHoBNEHHE BTOpOro apOHTpaXKHOTO ameISIMOHHOrO cyaa oT 28.08.2017 Ne 02AI1-10958/2016 1o
nemy Ne A28-5819/2016 // CIIC «KoucynbranT Ilmrocy.

® Tocranopnenne ®AC JlanpHeBocTOYHOro okpyra oT 17.03.2014 Ne ®03-870/2014 no memy Ne A73-
14654/2012 // CIIC «KoncynbTanT Ilmtocy.



I'paxnanckoro xoaekca Poccuiickoit denepanun" ycTaHOBUII, YTO 1O CMBICTY CTaTbu 65.2
I'K PO xopnopanus B JHMIE COOTBETCTBYIOIIETO OPraHa W INPHUCOCIUHUBIIHMECS K HCKY
YYaCTHUKM HE HMMEIOT NpaBa 0e3 corjacusi y4yaCcTHUKA, MPEIbSBHUBIIETO HCK, 3aKIHOYHThH
MHUPOBOE COTJIAIIEHUE U COTJIAIeHHE MO (paKTUYeCKUM oOcTosiTenbcTBaM. OOpaTUBIIMIICS B
Cyl C TpeOOBaHMEM YYAaCTHHK KOPIOpALMM B CIydyae NPHUCOCAUHEHHMS K HUCKY HHBIX
YYaCTHUKOB TakK€ HE MMEET IpaBa COBEpILATh yKa3aHHbIE JECUCTBHs 0e3 coryiacus Bcex
TAaKUX yYaCTHUKOB. [/laHHBIE MOJIOKEHHSI HANpPAaBJIEHbI Ha HENOMYIIEHHUE 3JI0YNOTpeOIeHHs
MIPaBOM CO CTOPOHBI MCIOJHHUTENIBHBIX OPraHOB KOPIOpAIMH, KOTOPhIE MOTYT JE€HCTBOBAThH
BO BpeJ UHTEpECaM IOPHUINYECKOTr0 JIMLA U PSITy aKIIMOHEPOB.

B cynebGHOW mnpakTHKE MMEIOTCS MNPEUEJeHTbl, KOrJa MHPOBOE COIVIAllEHUe
3aKJII0YaNoch MO KOocBeHHOMY HcKy. Hampumep, B gene I[IAO «AxuuonepHas HedTsiHas
komnanus «bamuHepTh», [IAO «HedTsinas komnanust «PocHedTh» 0 B3bICKAHUU COJIUAAPHO
¢ orBeTyukoB B nonb3y [TAO AHK «bamnedts» yObiTKOB. CleayeT OTMETUTh, YTO MUCXOMS
U3 TEKCTa OIpeaeseHus: 00 yTBEPKACHUH MUPOBOIO COTJIAILIEHUS 10 JaHHOMY CIOpY, CYJIOM
HE MPOaHAIM3UPOBAHO 3TO MUPOBOE COTJallleHHWEe Ha MPEIMET OTCYTCTBUSI HapylICHHH MpaB
¥ (MITK) 3aKOHHBIX UHTEPECOB JPYTUX CYOBEKTOB KOPIOPATHBHBIX PABOOTHOIEHHIAL,

HeoOxonmuMo yka3arb, 4YTO B HayKe JUCKYCCHOHHBIMHM SIBIISIFOTCS  BOIPOCHI
3aKJIFOUEHHS] MUPOBOTO COIJIAILIEHUsI IO Ay KoprmopaTuBHBIX criopoB. Tak, A. H. bepecHen
YKa3bIBa€T Ha HEBO3MOXKHOCTb YTBEP)KJIEHHUS MHUPOBOIO COTJAllleHus Mo crnopaMm 00
00aJIOBAaHWU PEIICHUH OPraHOB YIPABJICHHS IOPUAWYECKOTO JIMIA, €CIM TaKue PEIIeHUs
HPUHSATHI TI0 BOMPOCAM, HE BKIIFOYCHHBIM B IMOBECTKY JIHS OOIIEro coOpaHus aKIIMOHEPOB (He
BCE aKI[MOHEPbI IPUHUMAII B HEM y4acTHe), C HAPYILICHUEM KOMIIETSHIIMU O0LIero COOpaHusl
aKIMOHEPOB, MPU OTCYTCTBUU KBOPYMa JJIsl IPOBEACHUS OOIIEro coopaHusi aklIMOHEPOB WU
6e3 HeOOXOOMMOTO JUISl TPUHATUS pEIIeHHs OOJBIIMHCTBA TOJOCOB AKIMOHEPOBZ,
M. A. PoxxkoBa ycMarpuBaeT, YTO HEAONYCTHMMBI MMPOBBIE COIJIAILICHUS, IIPEIMETOM
KOTOPBIX BBICTYIAET IPU3HAHNUE UCIIOJHUTEIBHBIM OPraHOM HUCKa 00 OocliapyBaHUU pEIIeHU
o0mux coOpaHuii, Tak Kak HU HCIOJHUTENbHBIH OpraH, HU COOTBETCTBEHHO
YIOJIHOMOYEHHbII WM MpeACTaBUTENb HE O00JaJaloT MOJHOMOYHMSMHM  IpPU3HABAaTh
HEJIeHCTBUTENBHBIMUA peIlleHus] oO0IIero coOpaHus, SBJISIOIETOCS BBICHIMM OPraHOM
YIIPaBJIEHHUs aKIIMOHEPHOTO 00IIECTBa®,

IlonBoas UTOro M3I0KEHHOMY, CIIELYEeT KOHCTaTUPOBATh, UYTO €CIM KOPIOPAaTUBHBIN
CIIOp 3aTparMBaeT IpaBa JIPYrMX YYaCTHUKOB KOPIOpAaLMM U CaMOro FOPUIUYECKOro JIMIA,
TO, UCXOAS U3 JEUCTBYIOIIEN NMPAKTUKH, IIAHC YTBEPKIACHHUSI MUPOBOIO COTJIAIICHUS TI0 HEMY
MUHUMAaIbHBIA. CyZpl KaK NPaBUJIO YTBEP)KIAOT MUPOBOE COIVIAILIEHUE IO KOPIOPATUBHBIM
criopam, KOTOpBIE YCIOBHO oOnajaror inter partes* sdgpexkrom. K takum cropam ciemyer
OTHECTH KOH(IIUKTBI B cepe NPUHAIIEKHOCTH aKUuM, J0led B yCTaBHOM KalluTale
o0mecTBa M CIHOpBl, CIEAYIOIIME U3 KOpHopaTHBHOrO jorosopa. CoOOTBETCTBEHHO
€IMHCTBEHHBIMU CHOCOOAMHU ONTHUMHU3ALUN PACCMOTPEHHUS] KOPIOPATHUBHBIX CIOPOB B
apOMTPaXHBIX Cy/Jax BBICTyHAaeT MOBBIIIEHHUE MNPECTH)Ka METUaluH, JTUOO0 pPacCMOTpEeHHE
YacTH CIOPOB ITyTeM apOUTpaxa.

! Onpenenenne Apburpasknoro cyna Pecry6muku BaukoprocTtan ot 26.12.2017 no geny Ne A07-14085/17 //
URL: http://kad.arbitr.ru/Card/890b850e-d4f6-4b81-bb6b-a50a49d459c4

2 ApOuTpakHBII HpolecCyanbHblii Komekc Poccuiickoit ®emeparmu. Paspmenst 11 - VII: mocraTeiinblii
Hay4YHO-TIpaKTH4YecKuil kommeHTapuii / B.A. bapanos, O.B. benoycos, A.H. bepecues u ap.; mox obm1. pen.
B.A. I'ypeesa; mayu. pen. B.B. I'ymun. - M.: bubnunoreuka "Poccutickoit razersr”, 2013. Bem. 111 - IV. - 576
c. // CIIC «KoncynbranT Ilmiocy.

¥ PoskkoBa M.A. O J0NYCTHMOCTH 3aKIIOY€HHs MHPOBOIO COTJIAIIEHHS MO JielaM 00 OCTIapHBAHUH PellleHHit
001mux cobpanwmii akronepos // CIIC «Koncynbrant [lmroc».

* Mesxy CTOpOHAMM.
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B 3akmioueHun HacTOSIIEro MCCIEOBaHUS HEOOXOJMMO yKa3aTh, YTO NMPUMHUPEHHE
CTOPOH B paMKax KOPIOPAaTUBHOI'O KOH(IMKTA BJIMSIET HE TOJBKO HA CHUXKEHHE CyAcOHOM
Harpy3kd, HO W Ha CYIIECTBOBAHHWE KOPIIOPAIIMM KaK TaKOBOW, TaK KakK 3aTsSyKHON
KOPHOPAaTUBHBIM KOH(QJIMKT MOXET IOBJeYb OAHKPOTCTBO IOPUAMYECKOrO JIUIA, O YEM
CBHUJICTEIBCTBYET HCTOpUA XonauHra «fOmmaprt», rae B pe3yipTare ACUCTBHNA OJHOIO W3
aKLMOHEPOB CTaldM OJOKUPOBAaTbCA Ba)KHbIE (PUHAHCOBBIE PEIIEHUS, YTO MPHUBEIO K
BBEJICHUIO TIPOLEAY Pl HAOIIOAEHHS B XOJIAMHTOBOM OpPraHu3ayu’,
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JAHUWJIOB E. O.
IIpo6JieMbl HCNIOBL30BaAHNS IPUMHPUTEIBHBIX POLETYP
B MEIUIIMHCKHUX CIOpax

AHHoOTanusi: B cratbe paccMOTpeHbl NPOOJIEMbl MPUMEHEHHUS B POCCUUCKON MeEIUIIMHE
OCHOBHBIX O(HIMATIBHO TMPU3HAHHBIX MPUMHUPHUTENBHBIX TMpoleayp (IeperoBopsl Hu
meauanus). OTMeueHa pOJb BpadyeOHBIX KOMHCCHM M JKCHEPTH3 B  pa3perieHUH
MEIUIUHCKUX crnopoB. Ha mnpumepax paHHEW HEWUTPAIBHOW OIEHKM W KOMHUCCHOHHOM
KIIMHUYECKOM JKCHEPTH3bl TOKAa3aHO, YTO OTH MPOUERypbl SBIAIOTCS AH(HEKTUBHBIM
crocoO6oM BHECYA€OHOTO yperyInupoBaHus KOH(IUKTOB.

KiroueBble ¢j10Ba: METUIIMHCKUE CIIOPHI, IEPETOBOPBI, MEAUALIMS, IKCIIEPTU3A.

Problems of using conciliation procedures in medical disputes

Abstract: The article deals with the problems of applying in Russian medicine the main
officially recognized conciliation procedures (negotiations and mediation). The role of
medical commissions and examinations in resolving medical disputes is noted. Using
examples of early neutral evaluation and commissioning clinical expertise, it is shown that
these procedures are an effective way of out-of-court conflict resolution.

! Conazenen cetu «fOnmapt» JImutpuit KocThirna o koHdnukTe ¢ maptHepamu u kpeautopamu // URL:
https://www.kommersant.ru/doc/3821115?from=doc_vrez (nata oopamenus 20.03.2019).
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[lerepOyprckoro  MHCTUTYTa CTOMATOJIOTMH, KaHAWAAT MEAWUMHCKMX HAayK, JOLEHT, MAarucrp
topuctpynennuu. E.O. Danilov
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MenmuiuHCcKas: IesSTeNbHOCTD, HAMPSMYIO 3aTparuBas WHTEPECHl JKU3HU W 370POBbS
YeJI0BEKA, XapaKTEPU3yeTcs BBICOKUM YPOBHEM KOH(QIUKTHOCTU. CeroaHs oOIiecTBO 0co0o
OCTPO pearupyer Ha CiIydyad TaK Ha3bIBA€MbIX BpayeOHBIX OMIMOOK U J1e(EKTOB KayecTBa
OKa3aHMs MEeJAUIUHCKOW momMomi. KOH(IUKTHI, BOZHUKAIOIINE B CHCTEME OTHOIICHUH «Bpad
— TAIMEHT — MEIUITMHCKAs OPTaHU3aIusD), COCTABIIOT OJHY M3 CaMbIX CIOXKHBIX MPOOIeM
COBPEMEHHOTO 37]paBOOXPAHEHHUS.

B mocnennee Bpems B Poccum HabmromaeTcss pocT 4ucia MEAUIIMHCKUX JIEN, TO €CTh
CyHneOHBIX JIeJ C IPOLECCYalbHBIM YYaCTHEM CyOBEKTa MEIMIMHCKOM aesrenbHocTH'. B
CBSI3M C 3THM JIJIsl TOBBIILIEHUS 3(PPEKTUBHOCTH pacCMOTPEHHUS 7Kajlo0 U pa3pellieHus CopoB,
BO3HHUKAIOIINX B MEIAUIIMHCKOU cdepe, 0coOyr akTyalbHOCTh MPHOOPETAaeT BOMPOC 00
WCTIOJb30BAaHUHM WHBIX, AJIBTEPHATUBHBIX FOPUCIAUKIMOHHOMY (aIMUHUCTPATHBHOMY WITH
CyeOHOMY) TIOPSIAKY CITOCOOOB yperyIupoBaHusi KOHPIUKTOB. O4eBUIHO, YTO 3TU CIIOCOOBI
JIOJDKHBI CO3/IaBaTh HEOOXOAMMBIE YCIOBHS ISl YCTAHOBIICHUS B3aMMOTIOHUMAHHS MEXTY
MAIMEHTOM U MEIUIIMHCKOW OpraHu3alnell, CnocoOCTBOBATh MOBBIIICHHIO CTENICHH JOBEPHS
TAIMEHTa K CHCTEME 3IPAaBOOXPAHEHHS B LIEJIOM?.,

CoBpeMeHHBIE CITOCOOBI ATTEPHATUBHOTO paspemnieHust cropoB (nanee — APC) MoxxHO
KJIaccU(pUIMPOBATH MO Pa3IUYHBIM OcHOBaHUAM. [Ipu 3ToM MHOTHE criocoOst APC 1o cBoei
NpUPOJE  SIBISIOTCS ~ NPUMHPUTEIBHBIMA — TPOIEAypaMH,  HAlpaBJICHHBIMUA  «HA
B3aMMOTIPUEMIIEMOE YPETYJIMPOBAHWE W pa3pelieHHue BO3HUKIIETO CIopa Ha OCHOBE
I0OPOBOJILHOTO BOJIEU3bABICHHUS CTOPOH»®.

[Ipumupenue B mpaBe paccMaTpUBAETCS Kak ajlbTEPHATHBHAS TOCYIApPCTBEHHOMY
IPUHYXIECHUIO (OopMa paspelleHus MpaBoBbIX cropost. [Ipy 5TOM KOHLENIMS TPUMHUPEHHS
CTOPOH MO KOH(JIMKTaM YaCTHOMPABOBOI'O XapaKTEpa OCHOBBIBAETCS HA MOJIOXKEHUHU O TOM,
YTO OHO BO3MOJKHO JIMIIIb C MO3MIMU UHTEPECA, @ HE IPaBa M TeM OOJIEe CUIIBL.

Crnenyer OTMETHTb, YTO B HACTOSIIEE BpPEeMsl HET €IMHOTO MHEHHUs KakK IO MOBOIY
cuctematuzanuu crnoco6os APC, Tak u 1o BOINpPOCY O COOTHOIIEHWH TEPMHUHOB
«mnpumupurensusie npoueayps» U APC. CornmacHo mnpeoGnagaromiei TOYKe 3peHus,
NPUMHUPUTEIbHBIE TIPOLEAYPHl B CHUIIY ONPEICICHHBIX OCOOEHHOCTEW MPEACTaBIAIOT COOOM
mumb  ogny 13 (Qopm  (rpymn) APCS. Ilpu 5ToM COGCTBEHHO NPHMHPHTEILHBEIMH
nporeaypaMu OObIYHO TMPHU3HAIOTCS TEPEeroBOphl M Meauanusa. PaccMoTpuM uX B acrekTte
MPUMEHEHHSI K YPETryJIUPOBAHUIO METUITUHCKUX CIIOPOB.

[leperoBopbl, mpeAcTaBisIONIME COOONH Tporecc OOIMIEHUS CTOPOH C  IIEJbIO
yperyJIupoBaHUs Pa3HOIVIACUN WIIM CIIOpa, CUMTAIOTCA Hambosee HepopMaldbHBIM M HacTO
npumensieMbiM criocooom APC. OGBIYHO TIEPEroBOPHl UMEIOT MECTO B TEX CIIydasiX, KOrja
KOH(MIUKT HE 3améN CIUIIKOM JajeKO, OHU OCYIIECTBIISIFOTCS CTOPOHAMH JTOOPOBOJBHO H
MOTYT OBITh MPSMBIMH (HEMIOCPEICTBEHHO MEXIY YYaCTHHKAMH CIIOpa) WIM HENPSMBIMH
(duepe3 mpeacTaBUTENEH ).

! CynebHas 3KcmepTH3a B IHUBIJIMCTHYECKHX Tporeccax: MoHorpadus / mon pen. E.P. Poccunckoi. M.:
IIpocnext. 2018. C. 618.

2 [IlamMaMKaIIBIIN L. A. Korna ciop uaer o ®u3HU U 310poBbe // Meauanus u mpaso. 2010. Ne 2 (16). C. 24.
3 Konnoe A.YO. Tlousrue, Kiaccu(uKanus 1 OCHOBHBIE BHJIBI aJIbTEPHATHBHBIX CIIOCOOOB pa3pelieHus
criopos // XKypnan poccuiickoro npasa. 2004. Ne 12. C. 123.

* Bnacenko H.A., Uepnsimona T.B. IIpumupenue u npaso // XKypran poccuiickoro mpasa. 2012. Ne 7. C. 94.

° Ky3z6arapos A. H. [Ipumupenne cTOpoH 0 KOH(IMKTaM 4aCTHOIIPABOBOTO XapakTepa: aBToped. auc. ... -
pa ropun. Hayk. CII6. 2006. C. 11.

® Cwm.: KomnoB AJO. Vkas. cou. C. 123-125; Jlasapen C.B. OCHOBBI CyneOHOTO NpPUMHpEHHS. M.:
HNudorpormuk Memua. 2011. C. 52; Abononnn B.O. Cynebnast Menuanus: TEOpHsl, IPAKTHKA, MEPCIEKTUBI.
M.: Uadorponuk Menua. 2014. Ku. 6. C. 49-50.



Pe3ynbTaThl eperoBopoB 4acTo OQOPMIISIIOTCS IMyTEM MOINMCAHHUS CTOPOHAMH TOTO
WJIM MHOTO JJOKYMEHTa (coramieHus) o0 yperyaupoBanuu crnopa. OJIHaKoO 3TOT akT HE BCEra
OesynpedueH 1o cBoed cyTh. Kak H3BECTHO, CEroiHs B MEAMIMHCKMX OpraHu3alusIx
(IpenMyIIeCTBEHHO B YaCTHBIX CTOMATOJIOTMUYECKMX W KOCMETOJIOTMYECKHUX KIMHUKAX)
HEPEJIKO MPAKTUKYETCS 3aKIIOUEHUE «MHPOBOIO COTJIAIICHUSD C HEAOBOJIBHBIM MAllUEHTOM,
CyTb KOTOpPOTO CBOJAWUTCA K TOMY, YTO IAlIMEHTY BO3BPALIAIOTCSA JCHEXKHBIE CPENICTBA,
MOTpayeHHbIE UM Ha OIIaTy YCIyTd, B OOMEH Ha €ro 3asBJIEHUE O TOM, YTO OH HE HMMeEeT
MPETeH3U K MEIMIMHCKOM OpraHu3anuu. Takyr NpakTUKy BpsA JU MOXHO NpPU3HATH
ITOJIHOLICHHBIM IIpUMUpeHuEeM CcTopoH. Cienyer cormacutrbess ¢ H.M. MuHKHHOH, KOTOpas
UMEHYS 3Ty CHUTYyallMI0 «KBAa3UIPUMHUPEHUEM», MOJaraer, 4ro «mogo0Horo poaa "caenku"
SABJISIFOTCSL JIMIIB OBICTPBIM CIOCOOOM Uil paccTaBaHus B KOH(IMKTEe, HO 0e€3 ero
KOHCTPYKTHBHOTO paspeuieHuss U 0e3 3ddexra ero B3auMOBBITOJHOTO YpPEryJIUPOBAHUS, a
CJIeIOBATENIbHO, U 0€3 YJIOBJIETBOPEHHOCTH CTOPOH COBMECTHO NPUHATHIM pELICHUEM IO
pe3yibTataM  3aKJIOUEHHOTo  coryameHus». Kpome Toro, mpakTthka mMOJO0OHBIX
KOMITPOMHUCCOB <GIBJISIETCS. B OINpPEACNIEHHON CTENEeHH MOPOYHOM, MOCKOJBKY CIOCOOHa
YCHIIUTh NOTPEOUTENBCKUI DKCTPEMU3M U 3710YIIOTPEOIECHHUS IIPaBaAMHK TTAIIUEHTOBY .,

B coBpemennoir Poccum BaxHYH poiabp B IIEpEroBopax IO YpPETyJIUPOBAHUIO
MEJUIIMHCKUX CIOPOB MOTYT HWIpaTh BpaueOHbIE KOMHCCHM MEIWLMHCKUX OpraHu3aluil.
[IpaBoBoii cTatyc BpaueOHOI komuccuu 3akpemieH denepanbHbiM 3aKkoHOM oT 21.11.2011
Ne 323-®D3 «O6 ocHOBax OXpaHbI 370pOBbs TpakaaH B Poccuiickoit @eneparun». CormnacHo
4. 2 cT. 48 MaHHOTO 3aKOHA OJIHOM W3 IIeJIel Co3/laHus BpaueOHOM KOMUCCHUU B MEIUIIMHCKOMN
OpraHH3alUy SIBJSETCS MPUHATHE PEIIeHUN B HaubOosiee CIOKHBIX U KOH(PIMKTHBIX CIIydasiX
10 BOIIPOCaM MPOQUIAKTHKY, TUATHOCTUKH, JICUEHUS U METUIIMHCKOM peadrInTaluu.

Jns noucka myted mNoBbIIIeHUS 3((YEKTUBHOCTH TEPETrOBOPOB IMOJIE3HO H3y4yaTh
uHocTpaHHbld onbIT. Hanpumep, B CIIIA Bpaunm u MeOUUMHCKUE OpPraHU3aldy INPUMEHSIOT
TaK Ha3bIBACMbIC IPOrPAMMbl PAHHErO PACKpbITHS HHbopManuu u wu3BuHEeHUs (early
disclosure and apology), nmpeaycmarpuBaroliye MPeIoCTaBICHHE MAalUeHTy 0oJiee MOJIHOM
UHGOpPMALIUA O COCTOSIHUU €r0 3JI0POBbS, MEIUIIMHCKUX BMEIIATEeNbCTBAX M pPe3yJbTaTax
neuenus. [Ipu sTom Bpau B genukaTHOM (opme MaéT MalMEeHTy CBOM OOBSCHEHHUS IO
CIIOPHBIM BOIpOCaM, a MpPU HEOOXOAMMOCTH TaKXKe BBIPAKAET COYYBCTBHE U MPUHOCHUT
U3BHHEHMs. Takas TakTHKa TOMOTaeT HE TOJbKO YCTaHOBUTH Oo0jiee JOBEpUTEIbHBIC
OTHOILLEHUSI U YPEryJHpOBaTh YK€ CYIIECTBYIOIIME PA3HOIVIACHS MEXKIYy BpauyoM H
MAIMEHTOM, HO M YNPEAWTh AcKananuio KoHpiaukra. OmHAKO, HECMOTPS HAa OYEBHJIHBIC
MIPEUMYIIECTBA JAHHON TAaKTHKU NEPErOBOPOB, aMEPUKAHCKHE BpPauyM OINACAIOTCS, YTO MX
OTKPOBEHHBIE JHAJIOTU ¥ U3BUHEHUSI B IaJTbHEUIIIEM MOTYT OBITh MCIOJIb30BaHbl IPOTUB HUX
B CyJle Kak npu3HaHue HeOpexHocTn?, Kak ormeuaer B.O. AGOIOHUH, IPSAMBIE IEPETOBOPHI
C Y4€TOM BCEX CYHIECTBYIOIIMX PHUCKOB «JAJIEKO HE BCErAa SIBISAIOTCS ONTHUMAaIbHOM
MOJIETIBIO pa3penieHus] KOH(MIUKTOB» M B CBSI3U C 3TUM «IPUMHUPHUTEIbHBIE TPOLETYPHI C
y4acTUEM HEHUTPAIBbHBIX IIOCPEIHUKOB 10 CPAaBHEHMIO C MPSAMBIMU IIEPETOBOPAMU SIBIISIOTCS
Oonee 6e30MacHBIM U YQPEKTUBHBIM CIOCOOOM YPEryIMPOBaHHUS CIOPOB»>.

B Hacrosimee Bpems, nokairyid, OTHOW M3 CaMbIX M3BECTHBIX MPOLEAYP NMPUMHUPEHUS
BbICTynaer memuanus (ot anri. mediation — mocpeaHUYECTBO), MPEACTABISAIONIAs COOOM
CHoco0 yperyaupoBaHUs CIIOPOB (IIEPErOBOPbI) MPU COACHCTBUM HEHTPAILHOTO MOCPEIHUKA

! Munkuna H.W. Meanauus xak crnoco® yperynupoBaHHs KOH(GINKTOB, BOSHUKAIONINX U3 IPABOOTHOMIEHUIH
B obnactu 3mpaBooxpanenus // Meaunuackoe mpaBo. 2017. Ne 6. C. 22-23.

2 Cm.: Sohn D.H., Bal B.S. Medical malpractice reform: The role of alternative dispute resolution //
Orthopaedics and Related Research. 2012. Vol. 470(5). P. 1371.
® AGomonuu B.O. Vka3. cou. C. 60.



(MeauaTopa) Ha OCHOBE JOOPOBOJIBHOTO COIJIACHSI CTOPOH B IENSIX JOCTHXKEHHUS HMHU
B3aMMOIIPUEMIIEMOI'O PEILICHHUS.

[To muenuto I[[.A. [lamaukamBuiu, TPUBJICKATEILHOCTh HWHTETpAIllUd HHCTUTYTa
MEIMali B CUCTEMY 3/IpaBOOXPAHEHHS CBA3aHA C MPHUHIMIIAMH, KOTOPBIE JIEKAT B OCHOBE
MeToZla MEIUAIlUd M «O00EeCleUnBalOT €ro TMOKOCTh, JEMOKPATUYHOCTh W MPU ITOM JAIOT
BBITOAY [UIS BCEX BOBJIEYECHHBIX B KOH(IMKT ctopon»!. CormacHo cr. 3 demepanbHOro
3akoHa oT 27.07.2010 Ne 193-®3 «O0 anbTepHATUBHOW MPOLEAYPE YPETYIUPOBAHUS CIIOPOB
C ydacTheM mocpefaHuka (mpoieaype meauanuu)» (nanee — 3akoH Ne 193-D3) mponenypa
MeJUallid TPOBOJAUTCS MPHU B3aUMHOM BOJICM3BSBICHUH CTOPOH HAa OCHOBE MPHUHIIUIIOB
IO0OpOBOJNIBHOCTH, KOH(HMIEHIMANbHOCTH, COTPYJAHUYECTBA U PABHOIpPAaBUS  CTOPOH,
OeCTIpUCTPACTHOCTH M HE3aBUCUMOCTH MeINaTopa.

B 3apyOexHOl MeAMIIMHCKOW M IOPUIAMYECKOM JIHMTEepaType B KauecTBe HaubOosee
IIEHHBIX XapaKTePUCTUK MEAUAIMK, MOMHUMO KPAaTKOCTHU W OTHOCHUTEIHHOM JCIICBU3HBI
JaHHOW TpoUeAypbl, 0c000 oTMeyaeTcsi €€ HeoOA3aTelIbHOCTh, a TaKXe BO3MOXKHOCTb
MpeKpalleHus B JIto00M MOMEHT, YTO MOJE3HO JUIsl CTOPOHBI, >KEJAIoUIell COXPaHUTh CBOE
IpaBO Ha ydacTHE B CyleOHOM pasbuparenbcTBe’. Kpome TOro, BIIEYATISAIOT BeChbMa
BBICOKHME TMOKa3arenu >(h(exTuBHOCTH Meauanuu. Tak, MO HEKOTOPhIM CTAaTHCTHYECKUM
JAaHHBIM YPOBEHb YJIOBJIETBOPEHHOCTH OOEUX CTOPOH MEAULMHCKOIO CIOpa HWTOTaMu
MEeIHAIMU IOCTUTAET MPUMEPHO 90%:°.

Tem He MeHee, ClIeAYeT NPU3HATh, YTO B POCCUMCKON MEIUIMHE MEIHalUs MOKa eI
HE CTaja JOCTaTOYHO MOMYJSApHOW. AHAIU3UPYsS MNPOOJEMBbl MPUMEHEHHUS MEIUATHBHBIX
npoueayp ¢ yd€roMm creur(ukd BO3HHMKAIOIMIUX B MEIUIMHCKOM cdepe CIOpOB, TaKke
ClelyeT TpHU3HATh, YTO «IO cujamM 3To OyaeT mnpodeccuoHanbHOMY (00yYe€eHHOMY IO
CHEIMAIIbHON TMpOorpamMme) MEAUATopy, KeJIaTeIbHO — C TIIyOOKMMHU 3HAHUSIMU B 00JacTH
METMIMHCKOM KoH(uKTonorum»”?. T1o3ToMy, HECMOTpS Ha HPEdyCMOTPEHHYIO B CT. 15
3akona No 193-®3 BO3MOXKHOCTH OCYIIECTBIICHHUSI JIESATEIBHOCTH MEAMATOpa «KaK Ha
npodeccHuoHaIbHOM, TaK U Ha HEeNmpo(ecCUOHAILHON OCHOBE», K MPOBEACHUIO METUAIUH 110
MEAMIIMHCKUM CIopaM IIeJiecoo0pa3HO MPHUBJIEKATh KaK MPaBWIO MPOQeCcCHOHATbHBIX
MEMaTOPOB, OTBEYAIOIINX TPEOOBAHUAM, YCTaHOBIEHHBIM CT. 16 3akona Ne 193-D3.

BwmecTe ¢ TeM BaKHO MOHUMATh, YTO MIPUBJICUCHUE K YPETYIUPOBAHUIO MEAUIIMHCKOTO
cropa mpodeCcCHOHATLHOTO TMOCpPEJIHUKA caMO MO cebe emeé He TapaHTUpyeT Yyclexa.
MenunyHa, SBISISICH OJAHMM M3 CaMbIX CJOXKHBIX BHJOB YEJIOBEUECKOW JEATEIbHOCTH,
MPEJICTABISIETCS M OJHOM W3 CaMbIX CIIOXKHBIX cep NmpuMeHeHus meauanuu. [Ipemmerom
criopa B 3TOU cepe MOTryT ObITh IPETEH3UH 0 KaYECTBY OKA3aHHON METUIIMHCKOMN MOMOIIU
nu60 TpeboBaHUs O BO3MEIICHUH Bpe/a 370POBBIO ManueHTa. B oboux ciydasx pasperieHue
TaKuX CIOPOB 3a4aCTYIO CONPSKEHO C MPOBEACHUEM CIIEHUATbHBIX MEAUIIMHCKUX SKCIEPTH3.

B cBA3u ¢ 3TUM clneayer OTMETHUTh, YTO MPH ONPENEIEHHBIX YCIOBUSX AKCIIEPTU3Y
MOXXHO paccMaTpHuBaTh B KadyeCTBE CaMOCTOSTEIBHOTO CIOcO0a YperylIupOBaHHs CIIOPOB.
Kaxk u3BectHO, ornenpHyto rpynmny APC coCTaBisSIIOT yCHENIHO MPUMEHSIEMbIE B HEKOTOPBIX
CTpaHax JSKcHepTHbIe mpoueaypbl. K HUM, B 4aCTHOCTH, OTHOCHUTCSl PaHHsISI HEHTpasibHAs
omenka (early neutral evaluation), B pamMkax KOTOpOW TpPUBIEKAEMbIIl CTOPOHAMH

! MIammmkammswmm L. A. Korna criop uaer o ®u3HU ¥ 310poBbe // Meaunanus u mpaso. 2010. Ne 2 (16). C. 24.

2 Cwm.: Sohn D.H., Bal B.S. Op. cit. P. 1370; Fraser J.J., Jr American Academy of Pediatrics: technical report:
alternative dispute resolution in medical malpractice // Pediatrics. 2001. Vol. 107. P. 602; Rosengard L.A.,
Parker M. Medical malpractice mediation: a «healthy» resolution for patients, doctors and insurance
companies // The ADR Advisor. 2010. Winter. P. 1-3; Stimpanowich T.J. ADR and the «vanishing trial»: the
growth and impact of «alternative dispute resolution» // Journal of Empirical Legal Studies. 2004. P. 843.

3 Szmania S.J., Johnson A.M., Mulligan M. Alternative dispute resolution in medical malpractice: a survey of
emerging trends and practices // Conflict Resolution Q. 2008. Vol. 26. P. 71.

* Munkuna H.J. Vka3s. cou. C. 22.



HE3aBUCHMBIN 3KCHEPT NAET CBOE 3aKIIOYEHHE MO (PAKTHUECKHM OOCTOSTENbCTBAM JI€NIa Ha
MaKCUMaJIbHO BO3MOKHOM PaHHEN CTaauu pa3BUTHs KOH(puKTal,

OcHoBHas 3a7auya paHHEH HEUTPaAIbHOW OIIEHKH COCTOHUT B TOM, YTOOBI MIPEIOCTABUTH
CTOPOHAM KaK MOXHO 0oJiee JOCTOBEPHOE SKCIIEPTHOE MHEHHE [0 CYIIECTBY J€ja.
3acimy’KMBaeT BHUMaHUS BbICKa3aHHOE B aHAIIMTUYECKOH JINTEpaType MHEHHE aMEPUKAHCKOTO
cylpu B oTcTaBke YoitHa JI. Bpasuna o ToM, 4To B TeX cilydasiX, KOrja OleHOYHas oOpaTHas
CBsI3b OT DKCIIEPTA IO CYIMIECTBY Jena (Substantive expert) BeI3bIBacT y CTOPOH criopa 0oJIbIIe
JIOBEpHUs, YE€M OLIEHOYHas oOpaTHasl CBsI3b OT O3KCIEpTa IO MpoliecCyalbHbIM BONpPOCaM
(process expert), paHHsss HeHWTpajabHas OIEHKA MOYET OKa3aTbCs HaMHOro 3(hdeKTHBHEE
MeTHaIAH>.

B Poccun, kak ¥ BO MHOTMX JPYIMX CTpaHaX KOHTHHEHTAJIbHOTO MpaBa, paHHsA
HEHTpaJibHas OLEHKA MOKA HE MOJIYYMIa CIeIMAIbHOTO PETYJIMPOBAHUS B 3aKOHOIaTEIbCTBE.
Bwmecte ¢ TeM B OT€YECTBEHHOM AKCIEPTHOM MPAKTUKE MOMKHO HAWTH IPUMEPHI TPOLIEYP, MO
cBOoeil mpupoae OJIM3KUX K paHHEW HEWTpaJibHOM oleHKe. B uacTHOoCcTH mpejicTaBisieT
MHTEpEC OMBIT paboThl ['OpOACKON KIMHUKO-3KCIEPTHON KOMUCCUHU MO KOHTPOJIO KayecTBa
cromaronorudeckor nomomu (I'’KOK), co3mannoit mpu Komutere mo 37apaBOOXpaHEHUIO
Cankr-IlerepObypra B 1997 romy ma/is paccMOTpPEHHUs TMPETEH3WH MAIlMEHTOB, PEIICHHUS
CHOpPHBIX BONPOCOB W KOH(MIUKTHBIX cuTyauuid. [lanHas komuccusi, ¢GopMaabHO
MO/IBEIOMCTBEHHAsl MCIOJHUTEILHOMY OpraHy TroCyJAapCTBEHHON BIAacTH, (DAKTHUUECKH [0
2017 rona neiicTBoBaja Ha OOIIECTBEHHBIX HauajaxX U B CBOMX PEIICHUAX ObLIa HE3aBUCUMA,
a e NepcoHAIbHBIH COCTaB W perjaMeHT paloThl ONPEACNIUCh C Y4ETOM MHEHUs
Cromatonornyeckoit  accoumauuu  Cankrt-IlerepOypra. Ha  3acemanus  xomuccuu
NpUIIallajgnuch: TalUMeHT H(WIM) ero 3aKOHHBIM NpeNCTaBUTENb, JieHalluid Bpad W(WiIH)
IPEACTAaBUTENb MEAUIMHCKOW OpraHu3aluu. B 3akifOUeHHsIX KOMHCCHHM, IIOMHMO BBIBOJOB
JKCIIEPTOB, 3a4acTyl0  COAEp>KaJlachb  aJpECOBaHHAas CTOPOHAM  pPEKOMEHAALMS  C
(bOpMYIHPOBKON:  «yperyjaupoBaTh CHOPHBIE  BOMPOCHl MHUPOBBIM  COTJIAILIEHUEM).
[IpuMeuaTenbHO, YTO, HECMOTPST Ha PEKOMEHJATEIbHBIN XapaKTep PpELIEeHWAd KOMHCCHUU,
CIOpBI, IO KOTOPHIM OHa IMPOBENA HKCIEPTHU3bI, 3aKAHUMBAJIUCH B OOJBIIUHCTBE CIy4yacB
IPUMHUPEHUEM CTOPOH BO BHECYACOHOM MOPSIKE.

JlanpHelmiee  pa3BUTHE  NPUMHUPHUTENBHBIX  OPOLEAYp IO  yPEryJIHUPOBAHUIO
MEIUIMHCKUX CIOpOB B Poccuu AOMKHO OCYIIECTBIATHCA MO TaKUM HAMNpPaBICHUSAM, Kak
U3y4YeHHE OTEUECTBEHHOTO U 3apyOeKHOTO OIbITa, COBEPIICHCTBOBAHHUE IPABOBOTO
peryiupoBaHusi yKe o(uIManbHO TNpH3HAHHBIX (MpodeccuoHandbHas Meauanus) |
BHEJPEHWE HOBBIX MHCTUTYTOB (HANpHUMEp, paHHSAS HEWTpalbHas OLEHKAa B paMKax
HE3aBUCHUMOW MEIUIIMHCKON OKCIEPTHU3bl), AaKTUBHOE HH(POPMUPOBAHHE TpaxkIaH IO
BomnpocaM npumeHenust APC B MeuIimHCKoit cdepe.
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EPMAKOBHNUY C. J1.”
AHTI/IMOHOHOJIbﬂoe 3AKOHOAATEJIBbCTBO N CTI/IMy.JII/IpOBaHI/Ie KOHKypeHIlI/ll/I

Annortanusi: PaccmaTpuBaroTCs Mepbl [0 CTUMYJIUPOBAHMIO PAa3BUTUS KOHKYPEHIIMHM Ha
TOBapHbBIX pbiHKax PecnyOmuku benapyce. [lokazano, 4To maHHBIE Mepbl, HAPSAIY C MEpamMu
3alIUTHl YK€ CYIIECTBYIOLIEH, HO HE Pa3BUTOW KOHKYPEHIIMH, IO3BOJSIOT CO37aTh Ha
TOBapHBIX pBIHKax Oojee pa3BUTYI0 KOHKYPEHTHYIO Cpely, a aHTUMOHOIOJIbHOE
3aKOHOAATENLCTBO CMOXKET MPOJAEMOHCTPUPOBATH CBOM IMOTEHIIMAIBHBIE BO3MOXKHOCTH IO
PETYIHPOBAHUIO0 SKOHOMUYECKMX OTHOILIIEHUH Ha PHIHOYHOW OCHOBE.

KitoueBbie cioBa: KOHKYpPEHIIMS, CTUMYJIHPOBAaHHE KOHKYPEHIIMH, JIOMHHHUPYIOIIEE
MOJIOKEHHE, IEMOHOIOIN3AIINSI, aHTUMOHOIIOJIBHOE 3aKOHOIATENIbCTRO.

Abstract: Stimulus measures for the promotion of competition on the trade markets are
considered. It is shown that these measures allow to create more developed competitive
environment in conjunction with the protection of the existed but not developed competition,
and antimonopolistic legislation will show potential possibilities in the regulation of
economic relations on the market basis.

Key words: competition, promotion of competition, dominant position, demonopolization,
antimonopolistic legislation.

CoBpeMeHHOE  aHTHUMOHOIIOJIBHOE  3aKOHOjAaTesNbcTBO — PecryOnmuku — benapych
HamnpaBJIeHO Ha oOecmedeHue YCIOBHHA Ui pa3BUTUS JOOPOCOBECTHOM KOHKYPEHIIHH,
coznanue u 3pdexTuBHOE QYHKIIMOHUPOBAHNE TOBAPHBIX PHIHKOB. B ero ocHOBY monoxkeHa

" EPMAKOBUY CEPI'EM JIEOHU/IOBHY, nomeHT kadenpel rpaxaaHckoro mpaBa benopycckoro
FOCYAapCTBEHHOI'0 YHUBEPCUTETA, KAHIUJAT IOPUAUUECKUX HAYK, TOLIEHT



3araHOEBpONEHCcKas MOJEIb 3alUThl SdKOHOMUYECKON KOHKYPEHLUH, NPeyCMaTpUBaIONIast
AHTUMOHOTIOJIbHBIA KOHTPOJIb 32 PHIHOYHBIM MOBEJCHUEM XO03UCTBYIOIIUX CYOBEKTOB.

AHTUMOHOIIOJIBHOE 3aKOHOJATENBCTBO TocynapcTB 3amagHoi EBpomnbl 3amuimaer
KOHKYPEHIIMIO KaK OOBEKT MyOJIMYHOTrO MHTEpEca B YCIOBMSX CYIIECTBOBAHHUS Pa3BHTOM
PBIHOYHON SKOHOMHUKH C MPHUCYIIUMH €l BCEMU HEOOXOIUMBIMU aTpuOyTaMu: TOCIOJCTBOM
YaCTHOM COOCTBEHHOCTH, HAJIM4YHMEM CBOOOJbI MPEANPUHUMATENHbCTBA, [IEHOOOPA30BaHUS U
ap. B Takux oOcrosiTenbcTBaX 3aKOHOJATENBCTBO IMPU3BAHO 3allMIIATh YK€ Pa3BUTYIO
KOHKYPEHIIMIO, CTaBIIyI0 HEOTHEMJIEMBIM 3JIEMEHTOM M YCJIOBHUEM (DYHKIIMOHHUPOBAHUS
PBIHOYHOM SKOHOMHKHU. Ee 3amura ocylecTBiseTcs B BHUJE 3alPETOB Ha OCYIIECTBIEHUE
AHTUKOHKYPEHTHOTO MOBEJICHHUS, a TaK)Ke MOCPEICTBOM MPHUBJICYCHHUSI K OTBETCTBEHHOCTH 32
HapylIEHUE YCTaHOBJICHHBIX AHTUMOHOIMOJIbHBIM 3aKOHOJATENIbCTBOM 3aIPETOB.

B »sTomM oTHOmEHWMM cuTyanuss B IKOHOMHYECKOW cdepe B Halled cTpaHe
CYILLIECTBEHHBIM O00pa30M OTIMYaeTCcsl OT TAaKOBOW B 3aMaJHOEBPONEHCKUX M JIPYruX
MIPOMBIIIIJIEHHO PAa3BUTHIX CTpaHaxX. B HallMOHAIBHOW IKOHOMHKE BO MHOTOM COXPaHSETCS
MIPEXKHSISA, COBETCKAasi CTPYKTypa MPOU3BOJACTBA C TOCIHOJICTBOM KPYIHBIX TOCYJIapPCTBEHHBIX
MNPEANPUATUH-MOHOIIOJIUCTOB KOHEYHOI'0 LMKJIa Mpou3BojAcTBa npoaykuuu [1, c¢.130]. Hu
OJIHUM U3 TapaMeTpoB, O0OyCIIaBIMBAIOIIMX MOHOIOJBHYIO BJAcTh B YCJIOBHSIX PHIHOYHOU
HSKOHOMMKH, OTEUECTBEHHbIE MOHOIOJHUCTBI He obnagatroT [2, c.5]. B Takux ycnoBusix
KOHKYpPEHTHasl cpeJla Ha MHOTHX TOBApHBIX PHIHKAX HE pa3BUTa WJIM BOOOIE OTCYTCTBYET,
BO3MOXHOCTH CBOOOJHOTO KOHKYPEHTHOT'O B3aMMOJCHCTBUS XO3SMCTBYIOIIUX CYOBEKTOB
BEChMa OTPaHUYCHBI.

Bricoknii ypoBEHb MOHOIIOJIM3AaLMHA HALIMOHAJIBHOW SKOHOMHUKH, Hapsay € Mepamu
3alIUTBl YK€ CYLIECTBYIOUIEH, HO HE pa3BUTOM KOHKYPEHILIMM, CTaBUT IEepeN
AHTUMOHOIIOJIBHBIM 3aKOHOJATEJIICTBOM €HI€ OJHY BaXXHYI0 3aJadyy — CTUMYJHPOBAHHE
pa3BUTUs KOHKYpeHIMU. B 93TOH cCBA3M ciegyer OTMETUTh, 4YTO Takas 3ajada
AHTUMOHOIIOJIBHBIM 3aKOHOJATEJIbCTBOM CTABUTCS, HO OHA OTPAaXX€HAa B 3HAYUTEIbHOM
CTENeHU B JCKJIApaTUBHON (opme, 6e3 HeOOXOAMMOW B TaKOM ciydyae AeTalu3auuu. Tak,
3akon PecmyOmuku bemapyce ot 12 gekabps 2013 roma «O TpOTHBOACHCTBUU
MOHOIIOJIMCTUYECKOU AESITENbHOCTH U PAa3BUTUU KOHKYPEHLHUW» B PEAAKUMU 3aKOHa OT §
auBaps 2018 r., HampaBieHHBIH Ha oOecredyeHHue YCJIOBHM il pa3BUTHS KOHKYpPEHIIUH,
co3nanue 1 3 PexTuBHOE PYHKIIMOHUPOBAHUE TOBAPHBIX PHIHKOB, HEJAOCTATOYHO IMOJIHO, Ha
Hall B3IV, OTPa)XaeT 3aJaud M KOHKPETHBIE MEphl CTUMYJHMPYIOLIETO XapakTepa,
CBSI3aHHBIE C PA3BUTHEM KOHKYpeHIUH [3].

B Pecny6nuke benapych, rie aHTUMOHOTIONBHOE 3aKOHOIATEIBLCTBO Pa3padaThIBAIOCh
IIPU TIOJIHOM OTCYTCTBUU KOHKYPEHTHBIX OTHOIIEHUH, CTUMYJIHUPYIOLIUE MEPHI 110 PA3BUTHIO
KOHKYPEHIIMH MPHOOPETAIOT MEPBOCTEIICHHYI0 BaXXHOCTh. OHU 3aKIIOYAIOTCS B MOMAJEPIKKE
KOHKYPEHIIMH, a He TIPOCTO B ee 3amuTte [4, ¢.35-36].

Crumynupytomue Mepbl (MOJIepKKa KOHKYPEHIIMH) MOTYT OBITh  CaMbIMU
pPa3HOOOpa3HBIMH W OJHOBPEMEHHO HEOOXOJMMBIMH IS  OOECIeUeHUs PpPa3BUTOM
KOHKYPEHIIMH Ha TOBApHBIX pbIHKaxX. HazoBem HekoTOpbIe, Hanboiee BaKHbIE U3 HUX:

1. [Iponomkenue JeMOHOMNOMU3AIMN SKOHOMUKN Ha OCHOBE Pa3roCyAapCTBIICHUS
coOCTBEHHOCTH ¥ mpuBatu3anui. OOBEKTUBHO JEMOHOIIOIU3AIMS HAMpPaBIeHa Ha CO3/IaHuE
TOBAPHBIX  PBIHKOB €  KOHKYPEHTHOM  Cpeloi, TOSIBJIEHME HAa HHUX  HOBBIX,
HEMOHOITOJIM3UPOBAHHBIX XO3SUCTBYIOMIMX CyOBeKTOB. Yem Ooiblle XO3SHCTBYIOMIUX
CyObEeKTOB Ha TOBApHBIX PBIHKAX, TeM OoJjiee pa3BuUTa KOHKypeHIs Ha HUX [5, c.9]. Pomp
AHTUMOHOIIOJIBHOTO PETYJIMPOBAHUS B MPOLIECCE AEMOHOIOMN3ANN JOKHAS 3aKIIF0UaThCs B
HEJIOMYILEHUH TOSIBJIICHUSI Ha TOBAPHBIX PBIHKAX HOBBIX MOHOIMOJU3UPOBAHHBIX CTPYKTYp C
emnie OONBITUMHU BO3MOXKHOCTSIMU OTPAaHMYEHUS KOHKYpEHIMH. Bexb ceromHs co3maroTcs H
JICUCTBYIOT Takue (OpMbl OOBEAMHEHUI XO3SUCTBYIOIIUX CYOBEKTOB, KaK KOHIEPHBI,
XOJJIMHTH, COIO3bI, AaCCOIHMAIMH, TOCYHapCTBEHHBbIE OOBEAMHEHUS, XO3SHCTBEHHO-



MPOMBILIJIEHHBIE TPYINbl U JIp. BONBIIMHCTBO W3 HUX SBISIOTCS MOIUMDUIIMPOBAHHBIMU
aIMUHUCTPATUBHBIMU MOHOIIOJIUSIMU, CIIOCOOHBIMU OKa3bIBaTh AHTUKOHKYPEHTHOE BIIUSIHUE
Ha COOTBETCTBYIOIIME TOBAPHBIE PBIHKKA. B 3TON CBSI3M B CTAaThi0 23 aHTUMOHOIIOJIBHOIO
3aKoHa cleAyeT BKIIYHMTh HOPMY, 3alpELIAOL[yI0 TOCYJapCTBEHHBIM OpPraHaM CO3/1aBaTh
rOCyJapCTBEHHBIE MPEANPHUATHS U UX O0BEAMHEHUS C PHIHOYHOM J0Jei Oosee 15 mporeHToB
Ha pBIHKAX C pa3BUTOM KOHKYPEHIIMEH , 4YTOObl HE JOMYCTUTh TIOSIBJICHUS HOBBIX
JTOMUHUPYIOIINX XO3IUCTBYIOIIUX CYOBEKTOB, CIOCOOHBIX OTPAaHUYMBATh KOHKYPEHIIUIO.

2. CrnenyeT omnpeaenuTh MEpbl OPraHU3alMOHHOTO XapakTepa, oOecreunBaroIie
BO3/ICUCTBHME AHTUMOHOIIOJIBHOIO 3aKOHOJATENBCTBA HA PA3BUTUE OTPACIEBOTO HOPMATUBHO-
MPaBOBOI'0 PETYJIUPOBAHUS B MHTEpECaxX Pa3BUTHS KOHKYPEHIIMU. DTHU MEPHI, B YACTHOCTH,
MOTYT COCTOSITh B OCYIIECTBIICHMH aHTUMOHOIOJIbHBIMH OpPTaHAMH YKCIIEPTU3BI OTPACTIEBBIX
U MEXOTpacleBbIX HOPMATHBHBIX TIPABOBBIX AaKTOB Ha TMpPEaMET HX COOTBETCTBUS
AHTUMOHOIIOJIbHOMY  3aKOHOJATeNbCTBY. IIpaBO ocyliecTBiIeHUs TaKOW AKCHEPTHU3BI
MpeyiaraeTcs 3aKpenuTh B CTaTbe 14 aHTUMOHOMOJBHOTO 3aKOHa, KOTOpas OMNpeaeIisieT
TOJTHOMOYMSI aHTUMOHOITOJILHOT'O OpraHa.

3. TpeOyetcs oTpakeHHe B aHTUMOHOIOJIBHOM 3aKOHOJATENIbCTBE U 3allpellleHre
Han0oJiee TUMHYHBIX M OIMACHBIX OapbepoB, MPEMATCTBYIONIMX BXOJy Ha PBHIHOK HOBBIX
XO3SUCTBYIOIINX CYOBEKTOB, a TakKe OaphbepoB, OTPAHUUYMBAIOIIUX OCYIIESCTBICHHE HMHU
MpEANPUHUMATETBCKON JIEATETbHOCTH.

4, B wuHTepecax pa3BUTHS MaJOro W CPEIHEr0 MpeaNpPUHUMATENbCTBA,
MOBBIIIICHUSI €r0  KOHKYPEHTOCIOCOOHOCTH U CIOCOOHOCTH K  MPOTHUBOJCHCTBHIO
AHTUKOHKYPEHTHOMY TIOBEJCHUIO KPYMHBIX XO3SUCTBYIOUIMX CYOBEKTOB B CTaTbio 22
AHTMMOHOIIOJIBHOTO 3aKOHa CJIEeAyeT BKIIOUNWTHh HOPMY, pa3peliarollyl0 aHTUKOHKYPEHTHBIE
COTJIAIlIEHUsI M COTJIACOBAHHBIE JEWUCTBHS XO3SUCTBYIOLIUX CYOBEKTOB, COBOKYITHAs JOJIS
KOTOPBIX Ha PhIHKE ONPEJIEJICHHOI0 TOBapa (B3aMMO3aMEHSIEMbIX TOBapOB) HE MpeBbIIIaeT 15
IIPOLIEHTOB, 3a UCKJIIFOYEHUEM COTJIAIIEHUI U COTJIACOBAHHBIX JIEUCTBUM MO YCTAHOBJICHUIO U
NOJJIEPKAHUIO LIEH.

5. Crnenyer BHECTH B IJIaBy 3 aHTUMOHOIIOJIBHOTO 3aKOHA HOPMY, CMSTYAIOIIYIO
OTBETCTBEHHOCTb XO3SUCTBYIOIIUX CYOBEKTOB B Cly4yae MPHUHATUS W MCIOIb30BAHUS HMHU
CUCTEMBI BHYTPEHHETO MPEAYNPEKICHUS HAPYILLIEHNUSI aHTUMOHOIIOJIBHOTO 3aKOHOIaTEIbCTBA
(aHTUMOHOMOJBFHOTO KOMILIAEHCA).

6. [IpuHrMass BO BHUMaHHE UCKIIOYUTENBHYIO BaXXHOCTh CTUMYJIHMPYIOIIUX MEP B
pPa3BUTHM KOHKYPEHIIMM HEOOXOJAMMO BBECTHM B aHTUMOHOIIOJIbHBIA 3aKOH TOHSTHE
«CTUMYJIMPOBAHUE KOHKYPEHIIUU» U 1aTh €My ONPEACIICHUE B YKa3aHHOM 3aKOHE.

Peanuzanust Bcex BBIIIEHA3BAaHHBIX U UHBIX MEp MO CTUMYJHUPOBAHUIO KOHKYPEHIIUU
MO3BOJIUT CO3/aTh HA TOBAapHBIX pBIHKaX Oojee pPa3BUTYI0 KOHKYPEHTHYIO Cpefdy, a
AHTUMOHOIIOJILHOE 3aKOHOJATENIbCTBO OYAET B COCTOSHUU TMPOJEMOHCTPUPOBATH CBOU
MOTEHIIUAJIbHBIE BO3MOXHOCTH MO PETyJIMPOBAHUI0 SKOHOMHYECKHMX OTHOUIEHUM Ha
PBIHOYHOM OCHOBE.
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Menuauus B IPaKTHKe OPraHOB ONEKHU U MONEeYUTEIbCTBA N0 pa3pelieHUulio
pa3Horiacuii B cpepe BOCIMTAHUA JeTeil

AHHOTanus: Pa3zpelieHue opraHomM ONnekHu W MOMEYUTENbCTBA PA3HOIIACUM, BO3HUKAOIINX B
CEMEUHBIX TPABOOTHOIICHUSIX, SBJISICTCSI OJTHUM U3 TIOJTHOMOYMM JAHHOTO OpraHa MmyOJIuyHON
BIacTu. B cTaThe 3aTparuBaroTcs mpobieMa KOMIETEHIIMH U KOMIETEHTHOCTH paOOTHUKOB
OpraHOB OINEKH U TIOMEYUTEIhCTBA MPU pas3penieHnd (PAKTHUECKH UMEIONIUXCS WU
MpEIoIaraéMbIX Pa3HOTIACU MEXTY POJUTEIISIMA U CYTIPYTraMH.

KinroueBbie crnoBa: mpuMHUpeHHE, CEMEHHO-TIPaBOBOM  CHOp, cyjaeOHas Meauaus,
MMOJBEJIOMCTBEHHOCTb.

Mediation in the practice of guardianship and trusteeship to resolve disagreements in
the field of parenting

Abstract: The resolution by the guardianship and trusteeship body of disagreements arising in
family relations is one of the powers of this public authority. The article addresses the
problem of competence and competence of employees of guardianship and trusteeship in
resolving the actual existing or suspected disagreements between parents and spouses.
Keywords: reconciliation, family law dispute, judicial mediation, jurisdiction.

Cewmerinnii  Komexc Poccuiickoii CDez[epaunnl (mamee — CK P®) wucxomur wu3
HEOOXOJMMOCTH YKPEIUICHUSI CEMbH, MPUHIUIA pa3pelleHrs BHYTPUCEMEHHBIX BOPOCOB MO
B3aUMHOMY COTIJIACHIO, OJHOBPEMEHHO HE JOIyCKas MPOU3BOJbHOE BMELIATEIHCTBO KOT'O-
mu60 B aena cembt (cT.1 CK P®). Takum 06pazom, ceMbsi BOCHPUHUMAETCS 3aKOHOAATeIeM
KaK COIHUAIbHBIA HMHCTUTYT, B pPaMKaX KOTOPOTO OOECIEUMBAIOTCS YACTHBIE HHTEPECHI
rpaXkJaH, HaXOIAIIMXCS B TOWM WJIM WMHOW MOJEIM CEMEHWHO-NPABOBBIX cBsized. [Ipu sTom
BMEIIATEIHCTBO JIIOOBIX TPETHUX JUI, BBIPAXKAIOMIMX KaK YacTHbIC, TaK M MyOIUYHbBIC
WHTEpEChl, N0 00IIeMy NpaBWIly, HE JOMycKaeTcs. EcTecTBEHHO, YTO, MOCKOJIbKY CEMbS
Haxoautcs mnof 3amurod rocyaapcerBa (m.l cr.l CK P®), B cayuadax u mnpezenax,
YCTAaHOBJIEHHBIM 3aKOHOM, OpraHbl MyOJIMYHON BIACTH MOTYT BMEIIMBAThCS B chepy
CEMEMHBIX NPABOOTHOIIECHUM.

B 3HauuTenpHOW CTENMEHW aKTyaJbHOCTh O003HAYEHHOTO BOIMPOCAa COOTHOCHUTCS C
OCYILECTBJIICHUEM OpraHaMHl OMNEKU M MOMNEYUTENIbCTBA CBOMX IOJHOMOYUN B IJIOCKOCTH
CEMEUHBIX MPABOOTHOUIEHUW. 3aMEeTUM, YTO PsJ TMOJHOMOYMM OpPraHOB OINEKU U
MONEYUTENBCTBA HMMEET aJMUHUCTPATUBHO-TIPABOBOE COJIEP)KAHUE, YTO MPENoiaraet

" 3AMPHUI OJIEI' HUKOJIAEBUY, kaumuiaT IOPHIMYECKMX HAyK, HIOLEHT Kadeapbl TpPasIaHCKOro
mnponoecca nu HpaBOOXpaHHTeHLHOfI ACATCIBbHOCTHU TBepCKOFO rocyaapCTBCHHOTO YHUBCPCUTCTA Zamry Oleg
N., PhD in Law, Associate Professor of the Department of Civil Procedure and Law Enforcement Activity,
Tver State University

! Cemeiinprii komeke Poccuiickoit Oenepanuu ot 29.12.1995 Ne 223-03 // C3 P®D. -1996. -Ne 1. -ct. 16.



YETKYI0 MPABOBYIO PETJIaMEHTAlMI0 KaK OCHOBAHHMI, TaK U MOPSAKA COBEPIICHUS NEUCTBUNA U
MPUHATHUS PEIIeHUH B TOM WM MHOU cuTyalmu. B wactHocTH, cornacuHo m.l cr. 59 CK P®
OpraH OIIEKM U IONEYUTEIbCTBA IO COBMECTHOW MPOCHOE pOAUTENEH [0 JOCTHKEHHUS
peOEHKOM BO3pacTa YEThIPHAALIATH JIET BIIPaBE pa3pellnTh U3MEHUTh PEOCHKY MMs, a TaKxkKe
MPUCBOCHHYI0 eMy (amMuinuio Ha (QamMwivio Jpyroro poaurtens. B maHHOM ciydae Her
HUKAKUX Pa3HOrJIacHil MEXKIy POIUTENSIMH, COOIIOIAETCS JIUIIb IPEeTyCMOTPEHHAs! 3aKOHOM
mporeaypa.

Opnnako, ye B TOM cCiydae, KOTJa OOUH W3 POJUTENEH, C KOTOPBIM INPOKUBACT
peOCHOK, JKeJlaeT NPUCBOUTH €My CBOIO (aMHIMIO, OpraH OINEKH M MONEYUTENbCTBA
paspeliaer JaHHbIA BOMPOC C yUETOM MHTEPECOB peOEHKAa U MHEHHUS APYroro poaurtens (Im.2
ct.59 CK PO®). IloHSATHO, Y4TO «y4e€T MHEHHUS» HE TOXXJIECTBEHEH MOJIYUYCHHUIO COTJIacHs,
CJIEIOBATENIBHO, MPU HAJIWYMK PAa3HOIJIACUN MEXKIY POIUTEISIMHU MO YKa3aHHOMY BOINPOCY
OpraH ONEKU U MOIEYUTENIbCTBA BCE-TAKU JOJDKEH MPHUHATH pEelIeHHe, Jake eCId OHO OyAeT
MIPOTUBOPEYUTH MHEHUIO IPYTrOrO POIUTEIIS.

EcTp nu cMBICT TPUMEHATH B JAaHHOW CHUTyallUM NPUMHUPHUTENBHBIE MPOLETYPHI?
OueBHUIIHO, HET, NOCKOJIBKY 3aKOH JOIyCKAaeT YJOBJIETBOPEHUE 3asiBICHUS OJHOTO U3
ponuTeneil mocpeacTBOM (POPMYJIbl «yd4eT MHEHHUS», & HE «C COIJIACHUSD JPYroro poauTes.
bonee Toro, MHeHHe ApYroro poaMTENs MOKET ObITh BOBCE HE YUYTEHO, eciu OH 0e3
YBAXHUTENbHBIX MNPUYUH YKJIOHSAETCS OT BOCIUTAaHUS M coJepKaHusi peOeHka. Takum
o0pa3oM, B HEKOTOPBIX Ciy4asX MpU pa3peuieHuH (AKTHUECKH UMEIOUIUXCS WIH
MPEANOIAaraéMbIX Pa3HOMNIACHN MEXJIy POAUTENSIMUA IO TOMY WA HWHOMY BOIIPOCY OpPraH
OMEKH U TOMEUYUTENbCTBA HE 00s3aH pa3peliarh pa3HoIIacue Mo CYTH, CJIe0BaTEeNbHO, HE
00s13aH TPUMUPSITH CYIPYTOB, IOPUIUYECKOE 3HAYEHUE HUMEET UMb (PAKT COONIOIEeHUS
POAUTEIIAMU IPOLELYPBI, IPELYCMOTPEHHON 3aKOHOM.

['opazno cioxHee ONpeAeNuTh PErjIaMeHT OCYIIECTBIEHUS OpraHoOM OINEKH U
MOTIEYUTENHCTBA CBOUX IMOJTHOMOYMHA TpPHU COBEPIIEHUU AEUCTBHM, (OpMaT KOTOPBIX HE
UMEET HOPMATHUBHOTO peryiupoBaHus. HeoOXonMMOCTh HcCCIeI0BaHUSA JaHHOTO BOIpPOCa
oOycllOBJIeHa HE TOJHKO TEOPETUUYECKUM HMHTEPEeCcOM, HO W MPHUKIAJHBIM XapaKTepoM
npoOsieMbl. B yacTHOCTH, KaKUMU PEKOMEHAALMSIMH, MPaBHJIaMU U TPEOOBAHUSAMHU JIOJKHBI
PYKOBOACTBOBATHCSI COTPYJHUKH OpPraHOB ONEKM M IONEYUTENIBCTBA IPU pa3pelIeHUU
pa3HOIIacHuil, BOBHUKAIOIIUX B CEMBE.

B pamkax Hay4HOW AHMCKYCCHU O MPUMHUPHUTEIIBHBIX TEXHOJOTHUSX, BUJ U CHEIH(pUKa
KOTOPBIX OMNpeAeNsioTcss chepol NMpaBONPUMEHEHUS, MojaraeM HEeoOXOAMMBIM OTMETUTH
COOTBETCTBYIOIIKE MOJTHOMOYHS OPTaHOB OINEKH U MONEUYUTENIbCTBA.

B oTnnune OT MHBIX NPUMHUPHUTENBHBIX NPOLEAYP B CEMEMHBIX MPAaBOOTHOUIEHUSX,
pa3pelieHre OpraHoM ONEKM M TIONEYUTENbCTBA PA3HOTJIACUM  SBISAETCS OJHUM U3
MOJIHOMOYHUH TaHHOTO OpraHa ImyOnuyHoM BracTu. Tak, B coorBeTcTBUM ¢ 1.2 cT. 65 CK PO
BCE€ BOIIPOCHI, KAaCAIOIIUECs BOCIIUTAHUS U 00pa30BaHUs JIETEH, peIaloTCs POTUTENSIMHE 110 UX
B3aMHOMY COTIJIACHIO MCXOJsI U3 MHTEPECOB JETEHM U C y4yeTOM MHeHHus jaeted. Poaurenn
(0H M3 HUX) TPY HAJTUYMH PA3HOTIIACUN MEXKIy HUMHU BIPaBe OOPATUTHCS 32 pa3pelieHueM
9TUX PA3HOIJIACUI B OPIaH OIIEKU U NOIECYUTENbCTBA UIHU B CYI.

Takum o0Opa3oM, 3aKOHOIATENb MPEAOCTABIAET KaKIOMY U3 POIUTENEH mpaBo
0o0paTUThCS B OpPraH ONEKH U MOMEYUTENbCTBA JJIS TOrO, YTOOBI MOCIEAHUNA HE TOJIBKO
KOHCTAaTUpOBaNl (aKT HAIWYUS PA3HOINIACHNA, HO W TPEUIOKHI BAPUAHT HX pPa3pelICHUs.
YuureiBass MHOTOTPAHHOCTh COJACPKAHUS MPABOOTHOLICHUN MEXAY POAMUTEISIMHU U JETHMH,
HEBO3MOYKHO MPEATOJIOKUTH B MOJIHOM 00beMe BCE BUBI PA3HOTTIACHA MEXIY POJUTEISIMHU.
CrnenoBaTenbHO, COTPYIHUKH OPraHOB ONEKH M TOMEYUTENILCTBA JOJDKHBI OBITH TOTOBBI K
MPUMEHEHUIO NPUMUPUTEIBHBIX MPOLEAYp Ui Pa3pelIeHUs] Pa3HOTJIACHM, BO3HUKIIUX
MEXIYy POJIUTENSIMU KAaK B JIMYHBIX, TaK U B MMYIIECTBEHHBIX MPABOOTHOIICHUSIX MEXKIY
POIUTEIAMM.



[IpakTHyecky 3HaYUMBIM SIBJISIETCSL BOIIPOC — B KAKOM CIIy4ae OTCYTCTBUE €MHCTBA BO
MHEHUSX POJUTENIEH cleayeT KBAIU(PUIMPOBATh KaK pa3HOIIacHus, a B KAKOM UMEET MECTO
CIIOp U, CJIEJOBATENIbHO, OH JI0JIOXKEH OBbITh MepejaH Ha pACCMOTPEHUE CyIOM?

B Hoseiimem 0607bII0M TOJKOBOM CIIOBape€ PYCCKOrO sI3bIKa pa3HOIJIache
omnpezensercs Kak «OTCYTCTBHE COIJIACHs BCJIEJACTBUE HECXOJICTBA BO MHEHMSIX, BO B3IJIsAAaX,
B MHTEpECcax»’, 0/l CIIOPOM aBTOPHI CIOBAPS MPEIIArar0T IOHUMATh «CJIOBECHOE COCTIA3aHUE
MpU 00CYXAECHUU Yero-i1n0o, B KOTOPOM KaXk/as U3 CTOPOH OTCTaMBAET CBOE MHEHHUE, CBOIO
IPaBOTY», «B3aMMHOE NPHUTA3aHUE HA BJIAJEHHE 9EM-II00, Pa3pPENIaEMOE CYI0M» 2,

Kax BuauMm, 3TUMONIOTHS yKa3aHHBIX MOHSATUN OJAHOPOJHA, MPEIINOJIaraeTcsl Haluuue
HECKOJIbKUX CTOPOH, KaXKIasi U3 KOTOPBIX OTCTauBAET CBOE MHEHHUE.

O4eBUAHO, YTO C IIeJIbI0 OOECTeueHrs MPaBOBOW perjiaMeHTaluu MPaBOOTHOLIEHUH
MEXAy  POOUTENIMH  KPUTEPUEM  BBICTYNMAET  IMOABEAOMCTBEHHOCTh  HMEIOLIUXCS
pasHormacuii®. B ToM ciydae, eclv 3aKOH NPSAMO IIPEAYCMATPHBAET pPaspelIcHUE Cropa
UCKIIIOYUTENIIBHO B Cy/A€OHOM TMOPSIAKE, CIIEJOBATENIbHO, PACXOXKIEHUE PpOAMUTENEH BO
MHEHUSX €CTh CIOp, a He pa3Horiacusi. Hampumep, oTIOBCTBO U (MaTEPUHCTBO) MOXKET OBIThH
OCIIOPEHO TOJIBbKO B cyaebHoM nopsizke (.1 ¢1.52 CK P®), cniop o nopsike ocyliecTBICHUs
POJIUTENBCKUX TPaB POAUTETIEM, MPOKUBAIOIIUM OTIECIBHO OT peOeHKa, TOXKE MOXKET ObITh
paspelieH TOJbKO CyJOM C YYaCTHEM OpraHa OMeKH W morneyutenabcTBa (1.2 c¢r.66 CK PD) u
T.J.

He wuckmrodeHo, 4To poAMTENW MpPU HAJUYMHM y HUX pPa3HOIVIACH MO BOIpoOcawm,
CBS3aHHBIM C BOCHHUTAHHEM JETei, 00paTaTcs B CyJA, TEM CaMbIM pa3HOIJIacUs MPUOOPETYT
IOpPUINYECKOE 3HAUCHUE CIIOpa.

[Ipyn paspemieHuu cynom cropa MeXAy pPOIUTENSIMH MOTYT OBbITh HPUMEHHUMBI
IPUMUPUTENBHBIE MTPOLIEAYPBL, B TOM YHCIIE Tpouenypa Mmeauanuu. OaHako, BO-IIEPBBIX, 3TO
IPaBO CTOPOH U, BO-BTOPBIX, €CJIU Mpolieaypa U OyIeT MpuMeHeHa, OHa OyJIeT OCyIIeCTBICHA
KOMIIETEHTHBIM JIMIIOM, ITpoeccroHaIoM B TaHHOM cdepe.

VBB, HO MpHU pa3pelieHUH pa3HOIIACMH OpraHoOM ONEKM U IONEYUTEIbCTBA
MEIUATUBHBIE U JIPYTHE MPUMHUPUTEIbHBIE MPOUEAYPHl UCIOIB3YIOTCS HE MOTOMY, UYTO TaK
3aXOTENN POAUTENN, UMEIOLIME pa3HOrIacus, a HOTOMY, YTO OPTraH ONEKU U MONEUYUTENIbCTBA
JNOJDKEH PpAa3pelllnuTh MMEIOIIUECS pa3HOIJIacusl MEXAY pPOIUTEISIMU, HCIIONHSAS CBOU
MOJIHOMOYHSL.

3ametuM, yto B CK P® mnpsmo mpexycCMOTpeHbl Takue cilydau, HalpuMep, €Ciu
MEXIy POIUTENSIMU HET €AMHCTBA 10 MHEHHIO OTHOCHTEIbHO MUMEHH u (Win) GhaMuinu
pebeHKa, BOZHHUKIINE PA3HOIIACHS PA3pelIaloTcsl OpraHOM OINEKH W IMomnedyuTenbcTBa (1.4
ct.58 CK PD).

[IpumedarenbHO, YTO 3aKOHOAATENh YCTAHABIMBACT AHAJOTUYHBIA  dopmar
paspelieHrs pa3HOINIaCUi MEXJIy HECOBEPIIECHHOJIETHUMU POJUTEISIMA M  OINEKYHOM,
KOTOPBI Ha3HAUYEH PeOCHKY HEeCOBEpIIeHHONETHUX poauTenei (1.2 ¢r.62 CK PO).

B cBs131 ¢ 3TUM BO3HHKAET BONPOC O NMpodeccuoHaIn3mMe COTpyAHUKOB OPTaHOB OINEKU
U TONEYUTENbCTBA, O HAIMYMM Y HUX HEOOXOAMMBIX U JOCTATOYHBIX 3HAHMIA,
c(OPMHUPOBAHHOCTH COOTBETCTBYIOIIUX YMEHHI U HAaBBIKOB 10 MPUMEHEHHIO MEIUATUBHBIX
TEXHOJIOTUI IIPH pa3pelIeHNH pa3HOITIACUN MEXy POAUTEISIMHU.

[TomaraeM BO3MOXXHBIM TNPUMEHEHHE TEXHOJOTMH CONMKEHHS TO3ULUU CTOPOH:
nepedpazupoBaHue COTPYAHUKOM OpraHa ONEKH W MOMEYUTEIbCTBA apryMEHTOB POIMUTENCH
(omHOTO M3 HUX) U peOeHKa C IENbI0 UX CONMKEHHS, MOABEICHHE MPOMEKYTOUHBIX UTOTOB

! Hogeiimmii 60/b1110H TONKOBEI CIOBaph pycckoro saseika. M., 2008.- C. 1076.

?Tam xe. - C. 1251.

® Wnpuna O.10. YacTHble 1 my6IMuHbIe HHTEpECH B ceMeiinoM npase Poccuiickoit ®enepannn. ABTopedepar
JUCC. ... AOKT.Iopua.Hayk. Mocksa, 2006. - C.13 u np.



K0l BCTpPEYH C LENbI0 IOUCKA 3JIEMEHTOB COIJacHs, OObEJUHEHHE COTJIAIIEHUH IO
OTZEJIBHBIM BOIIPOCAM B €IMHYIO JIMHUIO COTJIACHUS 110 OCHOBHOMY BOIIPOCY H T.II

3aMeTUM, 4TO 3aKOHOJATENlb HE YCTAHABIMBAET MPABOBBIX IOCIEACTBUN MPOLETypPbI
pa3pelieHnss OpraHOM OIIEKM M IONEYMTENIBCTBA PA3HOIVIACUN MEXKIy poauTelssMu. MOKHO
MIPEAINOJIOKHUTH, YTO PACXOKICHHUS BO MHEHUSX POAUTENEeN OyAyT YCTpaHEHbI, TOT WM WHOU
BOIIpOC OyAeT paspelleH yke M0 B3aUMHOMY HX cortacuio. OueBHAHO, MOYKHO
MPEANOI0KUTh, YTO PAa3HOIJAcUs HE pa3pelIeHbl. 3HAYUT JU 3TO, YTO COTPYJHHUKH U
PYKOBOIMTENB OpraHa ONEKH U MONEYUTENBCTBA OKA3aJIUCh HEJTOCTaTOYHO KOMIIETEHTHBI JUIS
TOTO, YTO pPa3pelINTh BO3HUKIIME MEXIYy pPOIUTENsIMH paszHornacus? Benp orcyrcrBue
€IMHCTBA MHEHMS POAMTENIEH 0 TOMY WJIM MHOMY BOIIPOCY O3HA4aeT, YTO MOJHOMOYHE
oprasa nmy0OJUYHON BJIACTH HE UCTOIHEHO.

Opnako, HEOOXOAMMO OTMETUTh, YTO PE3yJbTATOM MPOLEAYPHl IO pa3peIICHUIO
pa3HOTIACUIl MEX1y pPOAUTEISIMU MOTYT ObITh U COBEPIIEHHO WHBIE MPABOBBIE MOCIE/ICTBUSL.

B cuny npennucanns, conepxaierocs B 1.2 ¢r.64 CK PO, poaurenu He UMEIOT ITpaBa
MIPEACTABIATh UHTEPECHl CBOMX AECTEM B TOM Cllydae, €CIU OpPraH ONEKH W NONEYUTENIbCTBA
YCTAaHOBWJI, YTO MEXKIY HWHTEpPEcaMH pOJIUTENe M HHTepecaMH peOeHKa CYIIeCTBYIOT
npotuBopeuns. TakuMm 00pa3oM, €ciau B XOJ€ NMPUMEHEHUS NPUMHUPHUTENbHBIX MPOLEAYp
OpraH OIEKH U IONEYUTENIHCTBA YCTAHOBUT, YTO €CTh NPOTHUBOPEYMS, HO YK€ HE MEXIY
pOAUTENAMM M MHEHMUSIMHU KaXKJIOTO W3 HUX, a4 MEXIy HHTEpPECaMH, C OJHOU CTOPOHBI,
poluTeNneil U WHTEpecaMM, C JIPYrol CTOpPOHbI, peOeHKa, OpraH ONEKH U MOMEeYUTEIbCTBA
00s13aH Ha3HAYUTD MPEACTABUTENS I 3alIUTHI IpaB U UHTepecoB feteit (1.2 cr.64 CK PO).

Cnucok nuTepaTypsl:
1. Unpuna O.}O. YactHple W myOJWuyHbIE MHTEpPECHI B ceMelHOM mpaBe Poccuiickoit
denepanmu. ABTopedepart aucce. ... JOKT.IOpua.HayK., Mocksa, 2006.
2. Hoseiimmii 601b11101 TOJIKOBHI CIIOBaph pycckoro s3bika. M., 2008.
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JleficTByIOIIIE€ 3aKOHOMATEIBCTBO, HApSAy C MPEAOCTaBICHUEM TapaHTUM CyaeOHOM
3alIUTHl TIPaB M 3aKOHHBIX MHTEPECOB, OMPEAEISIET, YTO 3aMHTEPECOBAHHOE JIMIIO MOXKET IO
CBOEMY YCMOTPEHHIO TMOJB30BAThCS MPABOM Ha 3aIUTY, UCIOJIB3Ys BCe (POPMBI B CIIOCOOHI,
HE 3alpelieHHbIe 3aKOHOM. Tak, Hampumep, crarbsi 12 ['paxkaaHckoro kojekca Poccuiickoi
denepanuy  MEPEYUCIIET Pa3IUYHBIE CIMOCOOBI 3aIIUTHI TPAXKIAHCKUX TMPaB, MEPEUCHb
KOTOPBIX HE SBJIAETCS UCUEPIBIBAOIIAMY,

OOparteHue B CyJl 3a 3alIUTOW CBOUX NPAaB M 3aKOHHBIX HHTEPECOB, TOCYIapCTBEHHBIX
WHTEPECOB, MpaB M HWHTEPECOB HEOMPEICICHHOTO Kpyra JIMIl TakXe HE HCKII0YaeT
WCTIONh30BaHNE PA3IMYHBIX ATBTEPHATHBHBIX (OPM YPETYITHPOBAHUS FOPUIAMUSCKUX CIIOPOB
KaKk J10, TaK W BO BpeMms cyaeOHoro paszobuparenbcTBa. Kak mnpaBuio, oOmias 1eib
WCIIOJIb30BaHUs Takux (OpPM yperyJmpoBaHHs — TPUMHUPCHHUE YYaCTHUKOB IIPABOBOTO
KOH(JIMKTa Ha YCJIOBHSAX B3aWMHBIX JOTOBOPEHHOCTEH C MOCIEAYIOUIUM HX JOOPOBOIBHBIM
UCTIOJTHEHHEM. B 3aBUCMMOCTH OT ATana UCHONb30BaHUS TPUMHUPUTEIBHBIX TIPOLEAYP MOKHO
YTBEPXKIaTh O TEOPETUKO-TIPAKTUUYECKOM pa3lieJIeHuH MpPUMUPEHHs Ha JBa OJioKa:
nocynebHoro u cynedHoro. Ilpu sTom takas nuddepeHnuanus 10CTaTOYHO YCIOBHA, TaK Kak
€CJIM TOBOPUTH O KOHKPETHBIX BUAAX MPUMHPEHUsS, TO HEKOTOPhIE U3 HUX YHUBEPCAIbHBI (K
npUMepy, MeIuaIys) 1 MOTyT ObITh MCHOJIb30BaHbl KaK O OOpalleHusl B Cyl, TaK U B XOJe
cyneOHOro pa3ouparesbCcTBa.

B pamkax Hacrosimiedl cTaThM HaMu TMpeJiaraeTcsi MPOKOMMEHTHpPOBATh JBa BHIA
OPUMHUPEHUS: TPETEH3UOHHBIM (MHOW [OCyHeOHBI MOPSAIOK) ypPEryIUpOBaHUs Kak
Pa3HOBUIHOCTH JIOCYACOHOTO MPUMHUPEHHs U MUPOBOE coramieHue kak (opma cyneOHOTro
IPUMHPEHUSI.

IIpemen3uonnulii u uHoOU 00Cy0ebHbIll NOpPsA0oK ypecyruposanus. Hanbomee n3BeCTHBIM
JUIS IMBWJIMCTUYECKOTO TPOIECCYalbHOTO MpaBa M B OOJbBIIEH CTENEeHW UMIEPATUBHO-
ypEryIMpPOBaHHBIM SIBJISIETCSI TaKOM CIOCO0 AOCYAeOHOr0 MPUMHUPEHUS KaK MPETEH3MOHHBIHN
(uHOM JOCYHEeOHBIN MOPSAOK) yperyiupoBaHusi. B 3aBUCUMOCTH OT TOTrO, M3 KaKuX
MPABOOTHOIIEHU BO3HUKAET MPABOBOM CIIOP, MOKHO TOBOPHUTH O JIOCY/IEOHOM TMOPSJIKE KaK O
MPETEH3UOHHOM TOPSJIKE YPETyJUPOBAaHUS CIOPOB, BO3HHUKAIOIIMX W3 TPaXKITAHCKUX
MPABOOTHOIIEHUH, U 00 aJIMUHUCTPATHUBHOM TMOPSJIKE YPETyIUpOBaHUS CIIOPOB IO Jiejam,
BO3HHUKAIONIMM W3 MYOJMYHBIX MPaBOOTHOIIEHWHA. B acmekre Takoro mocynaeOHOro
yperyIupOBaHUSI TOBOPUTH O JOOPOBOJIHHOM NMPUMHUPEHHUH CJIEAYET JTOCTATOYHO YCJIOBHO, B
CBSI3M C T€M, YTO B OOJBIIMHCTBE CIIy4aeB COONIOACHHE J0CYICOHOTr0 MOpsIKa MPEANUCcaHo
3aKOHOM M TpeJCTaBIsieT co00i (GOpMaIbHYIO TPOLETYPY, MPEAIIECTBYIONYI0O OOpAIIEHHIO B
CYZ.

Hanomuum, uto 4. 5 cr. 4 ApOuTpakHOTO TpoliecCyallbHOTO Konekca Poccuiickoit
Oenepaunn (manee — AIIK P®) B Hacrosiiee BpeMs OINpenenseT CIEAyoLIUe IpaBuila
COOMTIOIEHUS TOCYIEOHOTO MOPSJIKA YPETyIUPOBAHUS CIIOPOB:

! Cm.: T'paxnanckuii kozeke (dacts neppas) oT 30 HosOps 1994 1. Ne 51-®3 (pex. or 03 asrycra 2018 1.) //
C3 P®. 1994. -Ne 32. -ct. 3301; C3 P®d. 2018.- Ne 32 (wacrs Il). -ct. 5132.



1) rpaxgaHCcKO-IIpaBOBbIE CHOPBI O B3BICKAHUM JIEHEKHBIX CPEJICTB MO TPeOOBAHUAM,
BO3HUKIIMM W3 JIOTOBOPOB, JPYTUX CJHEJIOK, BCIEACTBHE HEOCHOBATEJIHLHOI'O OOOTralleHMS,
MOTYT OBITh IIEpPEIaHbl Ha pa3pelIeHue apOUTPaKHOTO Cy/ia MOCJIE€ IPUHATUS CTOPOHAMHU MEP
0 10CYJEOHOMY YPETYJIHPOBAHUIO;

2) UHBIE CIOPbI, BO3HUKAIOLIUE U3 TPAXJAHCKUX MPABOOTHOILIECHUW, MEpPEeAaloTcs Ha
paspelieHre  apOMTpPaXXHOrO  CyJa  IOcje  COONMIOJCHHS  JOCYJIeOHOTO  TOpsIAKa
YpEryJlupoBaHHUs CHopa TOJIBKO B TOM Cly4ae, €CId TakoW TMOpPSAOK YCTaHOBIEH
(benepaabHBIM 3aKOHOM WJTU JI0TOBOPOM;

3) cmopbl, BO3HUKAOIIME W3 aJAMUHHUCTPATUBHBIX W  HHBIX IyOJIUYHBIX
MPaBOOTHOIIEHUH, MOTYT OBITh IEpedaHbl Ha pa3pelieHHue apOUTPaKHOIO CyJla IOCIie
coOMI0ZIeHHs 10CY1eOHOTO MOpsAKa YPEryJIupoBaHUs criopa B Cilydae, eCld TaKOW MOpsIoK
YCTaHOBJIEH (eIepPaTbHBIM 3aKOHOM?,

['paxxnanckuit mporneccyanbubiii koaekc Poccuiickoit @eneparnuu (ganee — ['TIK PD)
TaK)K€ CChUIAETCA Ha HEOOXOJMMOCTh COOJIOJCHUS MPETEH3UMOHHOTO MOpSAJKa, €CIU 3TO
YCTaHOBJIEHO (pesiepalibHbIM 3aKOHOM WJIM IIPETYCMOTPEHO JI0TOBOpOM cTOopoH (cT. 131, 132,
135 TTIK P®)?. B HoBoii pemakumu HOpM cT. 131, 132 m 135 TTIK P® 3akoHOmaTeNs
OTKa3ajcsl OT JOTOBOPHOTO MPETEH3MOHHOTO MOPSAKA YperyJIupoBaHus, MPEayCMOTPEB, YTO
BBITIOJIHEHUE JIOCYZCOHOrO MOpsiAKa YPEryJInpOBaHUsS CIIOpa SBISETCS 00s3aTENbHBIM, €CIIH
TaKoM MOPAIOK YCTaHOBIIEH (heJiepalbHBIM 3aKOHOM®,

O HeoOXoauMOCTH COOJIIO/ICHUS JTOCYJEOHOr0 MOpsAKa YPEryJIHMpOBaHUS CIIOpOB,
BO3HUKAIONIMX WX  aJMHUHHUCTPATUBHBIX TPABOOTHOIIEHHWH W  HE  CBSI3aHHBIX C
OCYILECTBJIICHUEM SKOHOMUYECKOW JIeATelIbHOCTH, ynomuHaeT 4. 3 cT. 4 Kogekca
aIIMUHUCTPATUBHOIO CyI0Nponu3BoAcTBa Poccuiickoit CDez[epauHH4.

HopMbl 1MBUINMCTHYECKOTO MPOLECCYaTbHOTO MpaBa ONPEAeNAOT OOIIMe MpaBuiia
OPUMEHEHHUST HOPM O COOJIOJIEHUH JIOCYJIeOHOro TMOps/iKa, TOrja Kak JAeTald €ero
cobmonenust (10O MHBIE MPaBUIIa) MOTYT OBITh PErJaMEHTHUPOBAHbI U CIEHHUATU3UPOBAHbI
IPUMEHUTEIBHO K TOW WM UHOHU cepe 0OIIeCTBEHHBIX OTHOILICHUH.

Anamu3upys GopMbl U crOcOObI 3aIMTHI MpPaB M 3aKOHHBIX HMHTEpecoB B cdepe
9KOJIOTUYECKUX MPABOOTHOILIECHHM, OTMETUM, YTO COTJIACHO CTaThe 76 PenepaibHOro 3aKoHa
«O0 oxpaHe OKpyXkarolieil cpeapl» (anee — 3aKoH 00 OXpaHe OKPYIKaIOIIEH Cpeibl) CIIOPHI B
o0acTi OXpaHbl OKPY>KaIOIIEH cpeibl pa3peliatoTcs B Cy/IeOHOM MOPSIAKE B COOTBETCTBUU C
3aKOHOAATeNbCTBOM®. TeM caMbIM, KakOH-Tu6O AETanM3aliid OTHOCHTENIHLHO COOJIONCHHS
nocy1e0HOTO TIOPsJIKa YPEryIUPOBaHMsI CIIOPOB 3aKOH HE COJEPIKUT.

Paccyxnenust o cropax, BO3HUKAIOIIUX M3 SKOJOTMYECKUX MPAaBOOTHOUIEHUN U TaK
WIM WHAYe 3aTparuBalomux cepy MpUpOJONOIb30BaHUS M OXPaHy OKPYXKAIoUIeH Cpelbl,
OTTAJIKUBAIOTCS OT TOTO, YTO BO3MOXHBIE KAaTETOPHUHM HKOJIOTHYECKHUX CIIOPOB MOXKHO
pa3neNuTh Ha JBE TPYIbI: BOSHUKAIONINE W3 YACTHBIX WIM MyOIUYHBIX MPABOOTHOIICHUM.
Ucnonb3yst ykazaHHyio jauddepeHnmnanuo, Mbl MOXEM TOBOPUTH O JOCYJIeOHOM
NPUMUPEHUN C TO3UIUH CJeIyIoIIeld ero Kiaccu(puKaluu: BO-TIEPBBIX, ITO JOCYJCOHBIH
MOPAJIOK  YPETYJIMPOBAHUS 3KOJOTMYECKUX CIIOPOB, BO3HUKAIOIIUX W3 TPAKIAHCKUX

! Cm.: ApOuTpakublii mporeccyanbHbli kojexc o 24.07.2002 r. Ne 95-d3 (pen. ot 25.12.2018 1.) // C3 PD.
2002. -Ne 30. -ct. 3012; C3 PD. 2018. -Ne 53 (uacts |). -ct. 8411.

2 Cm.: I'paxanckuii mporeccyanbHblit kogeke ot 14.11.2002 r. Ne 138-®3 (pen. or 27.12.2018 1.) // C3 Pd.
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MPABOOTHOIIICHUM, U, BO-BTOPBIX, aJIMUHACTPATUBHBIA MOPSIOK, 3aKITFOYAOIIUNACS B T10a9¢
KaJIOOBI B BBIMIECTOSIIIANA OPTaH (BBIMIECTOSIIEMY TOJDKHOCTHOMY JIHILY) TIO 3KOJOTHYECKUM
JieJiaM, BO3HHKAIONIMM M3 MyOJIMYHBIX MpaBOOTHOIICHHH. Cpa3y OrOBOPHMCS, YTO TEPMUH
«OKOJIOTUYECKUE CIOPBI, BO3HUKAIOIINE W3 TPAKIAHCKUX TMPABOOTHOIIECHUI», TOCTATOYHO
YCJIOBEH W, M0 HAIleMy MHEHHIO, €r0 TEPMHHOJOTHUYECKOE HCIOIh30BaHUE MOAPA3yMEBAET
CIIOpBI, CBSI3aHHBIE C BO3MEIICHHEM Bpeja, COBEPIICHHUEM ONPEICICHHBIX JCUCTBHM, IO
YCTPaHECHUIO TIOCIIEACTBUI MPUYUHEHHOTO Bpeaa (K MPUMEPY, PEKYJIbTUBAIUS 3€MENb U T.I1.)
CO CTOPOHBI JIUIIA, CTABIIETO YYACTHUKOM KOJIOTHUECKOTO KOH(MIUKTA.

K mpumepy, ropuamueckue u QuU3NUECKUE JTUIA, TPUINHUBIINE BPEI OKPYIKAIOMICH
cpelie B pe3yJibTaTe €€ 3arps3HCHHsI, UCTOIICHUS, ITOPYH, YHUUTOXKCHHS, HEPAIIMOHATHHOTO
WCIIOJIb30BAHMS TPUPOJHBIX PECYpPCOB, JCTpajallid W  Pa3pyHICHUS €CTECTBEHHBIX
IKOJIOTHYECKUX CHUCTEM, TPHUPOJHBIX KOMILICKCOB W TPHPOJIHBIX JaHAMA(TOB W WHOTO
HapyIICHUs 3aKOHOJATEIhCTBA B OO0JACTH OXpaHbl OKpyXarolmeh cpeapl, 00sI3aHbI
BO3MECTHUTH €r0 B MOJIHOM o0beMe (cT. 77 3akoHa 00 oxpaHe OKpyxaroiien cpenbl). B cT. 78
3akoHa 00 OXpaHe OKPYXKAIOMICH Cpebl yKa3aH MPUHITUIT TAKOTO BO3MEIICHUS, Ha KOTOPBIHA
obpameno BHuMmanHue u BepxoBHoro Cyma Poccuiickoit ®@enepannu (manee — BC PO):
KOMITCHCAITUsI BpeAa OKPYKAIOIICH cpeie OCYIIECTBISETCS JOOPOBOJIBLHO MO0 B Cy/IeOHOM
nopsakel. BosMmelenre Bpesa paccMaTpuBaeTcs B JAHHOM ClIydae Kak IPUMEHEHHE MEPBI
TPaXKTaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH, YTO U IIO3BOJISICT HaM OIICHUBATH JIaHHBIC
9KOJIOTHUYECKHE CIIOPBl KaK CIIOPHI, BO3HUKAIOIINE W3 TPAXTAHCKUX MpaBOOTHOIICHUH. O
BO3MCIIICHUU BpeJa OKpPYXarolleil cpele Mbl MOXXEM TOBOPUTh B ClIydac 3arps3HCHHS
BO3/yXa, 3€MJIM, JIECOB, BOJHBIX OOBEKTOB B pE3yJbTaTe€ XO3AWCTBEHHOW JAEATENbHOCTU
IOpUANYECKUX U (usmueckux yuil. VMIMEHHO B TakMX cllydasiXx, KOTJa CTaBUTCS BOIPOC O
NPUMEHEHUH MEp IPa’kJaHCKO-TPAaBOBOM OTBETCTBEHHOCTU B (hopMe BO3MEUICHUS Bpena, Ha
HAaIll B3[54, HEOOXOAMM 00s3aTeNbHbIN A0CyAeOHbIN MopsIoK. Takoi n1ocy1eOHbIN MOPSIIOK
ClielyeT  paclieHMBaTh KakK aHajJor  KJIACCHUYECKOMY TMPETEH3HMOHHOMY  MOPAJKY,
npeJcTaBIsIonEeMy co00i TpeboBaHNe O B3bICKAaHMM JIEHEKHBIX cpeAcTB. BmecTe ¢ TeM, MbI
C OCTOPOXHOCTBbIO OTHOCHUMCSI K OOO3HAUEHHUIO JIOCYJEOHOr0 TMOpsiKa YpEeryJIrupOoBaHUS
CIIOPOB, BO3HUKAIOIIUX U3 SKOJOTHYECKHX IPABOOTHOIIEHUH, KaK K MPETCH3UOHHOMY
HOPSIZIKY U TpeJyiaraeM 0003HauaTh €ro MMEHHO KaK «JI0CYyAeOHBIN MOPSII0K», O] KOTOPHIM
HEOOXO0MMO MMOHUMATh HampaBlieHUE TPeOOBaHUS JUILY, ACSITEILHOCTh KOTOPOTO MPHUBENA K
3arpsiI3HEHUI0  OKPY’KaloIIeld cpeibl, O BO3MEIIEHHWH BpeJa OKpyXKarolled cpeasl B
n00poBoIbHOM TOpszke. [Ipy 3TOM MBI BhICTyHaeM CTOPOHHHUKAMH IMpaBHUiia O TOM, YTO
TakoW TOPSAJOK JOJMKEH OBITh  pEerJaMEeHTHUPOBAH KaK  00s3aTelNbHBIM  MOPSIOK
yperyinupoBaHusi cropa a0 oOpailieHus B Cyld. B JaHHOM ciyyae cielyeT HCXOIUTh U3
MoCTyJaTa, 4To Takoe TpeOoBaHUE JOHKHO OBITh 0053aTeIbHO EPCOHUGUIIMPOBAHO, TO ECTh
N0CyAeOHBIN TOPSIIOK YPETYJIUPOBAHMS MOXET NMPUMEHSATHCS B CiIydae, €Cid YCTaHOBIICHO
JUI0, OTBETCTBEHHOE 32 MPUYMHEHHE Bpe/ia OKPYKAOIIEH cpejie.

[To sKoOMOTMYECKUM CIOpaM, BO3HHUKAIOUIUM U3 IMYyOJWYHBIX MPAaBOOTHOIIEHUH, B
3akoHe 00 OXpaHE OKPYKAIIIEH Cpeanl Tak)Ke HET YIOMHHAHHUS 00 0053aTebHOCTH €T0

cobmoaeHus2,

! Cm.: Tocranosnenne Ilnenyma Bepxororo Cyna P® «O mpuMeHeHHH CyjfaMH 3aKOHOJIATENbCTBA 00
OTBETCTBEHHOCTH 3a HApYIICHUs B OOJAacCTH OXpaHbl OKPYXKAaromel cpeasl W MPUPONONOIb30BAHUSD» OT
18.10.2012 r. Ne 21 (pen. ot 26.05.2015 1.) // bronnerens Bepxosuoro Cyaa P®. -.- Ne 12.

2 Heo6X0IMMOCTb BBEIEHHS aJMHHHCTPATHBHOTO TIOPAIKA YPErylIMpoBaHHs criopos B MDeepaabHblil 3aK0H
«O0 oxpaHe OKpyXalolled cpensl» YKe aHaJIM3UpoBaJllaCh M JIOKAa3blBAJACh HAaMH Ha CTpaHHULAX
topunuueckoil nepuoanku. Cwm. moapoOnee: EpmaxoB A.H. O6mas xapakrepuctuka ¢GopM pasperieHus
9KOJIOTMYECKHUX CIOPOB, BOSHUKAIOLIMX U3 MyOIWYHBIX MPaBOOTHOIEHNUH / L{uBumrcTHKa: MpaBo U Ipolecc:
COOpHUK HAy4YHBIX M HAayYHO-TIPUKIATHBIX TpyHoB / mox obmi. pen. T.A. I'puropneBoii. Capatos, 2018.
Beimyck 4 (4). -C. 207 — 210.



B mnocnenmnee BpemMs B HOPUAMYECKOM TMEPUOJHMKE BBICKA3BIBACTCS TMO3ULHS O
HEOOXOAMMOCTH CHeIHaIN3alud MpaBa, HaNpaBICHHOW Ha CO3JaHHUE CIEHHAIBHBIX HOPM,
T.e. HOPM, COJEpXalluX OCOOEHHOE TMPaBWIO B OTHOLICHUHU OTJEIBHON TPYIIIbI
npaBootHomenuiil. Takas crenuanu3anys, HA HAll B3IV, BIIOJHE yMECTHA B 3aKOHE 00
OXpaHE OKPY>KalOILEH CPEIbI.

C yuerom nozutun BC PO u nepayiaraemoil HaMu MHULMATUBBI, PEICTABISAETCS, YTO
cT. 76 3akoHa 00 OXxpaHE OKpY’KaIOIIeW cpeabl TOJDKHA OBITh HM3JI0KEHAa B CIEAYIOIICH
penakuny, a cT. 78 TONOJIHEHA IIYHKTOM CJIEIYIOLIET0 COAEPIKAHMS:

«Cratbs 76. Pazpeuienue cnopoB B 00J1aCTH OXPaHbl OKPY/KAKOLIEH cpeabl

1. Cnopsl B 001acTH OXpaHbl OKPY>KAIOIIEH Cpeibl pa3pelatoTcs B Cy1Ie0HOM MOPSIIKe
B COOTBETCTBHUM C 3aKOHOJATEIBCTBOM.

2. Crnopel O B3BICKAHUM Bpela OKpYXKalIIeH cpeae MOTryT ObITh TEpelaHbl Ha
paspelieHrue cyaa Imocie coOMoIeHUsT JoCyAe0HOro MopsaKa yperyJupoBaHUs B TOpPSIKE,
YCTAHOBJIEHHOM HAaCTOSIIIAM 3aKOHOM.

3. AKTHl TOCYIapCTBEHHBIX OPraHOB HEHOPMATHUBHOIO XapakTepa, MPHUHSATHIE B
0071aCTH OXpaHbl OKPYXKAIOIIEH Cpesbl, TEHCTBUS WM O€3ACHCTBUE UX JOHKHOCTHBIX JIMII
MOTYT OBITh 00aJOBaHBI B CYJ MOCJE MOJA4YH KaJdoObl B BBIIMICCTOSIIHUN OpraH U (WJIN)
BBILLIECTOSIIIEMY JOJDKHOCTHOMY JIMILy B TOPSAKE, YCTAaHOBJIEHHOM 3aKOHOJATEIHCTBOM
Poccuiickoit @enepanuu.

Crarbsa 78. Ilopsinok KoMIeHcalMM BpeAa OKpY:Kawwieil cpeae, NPUYNHEHHOT 0
HApyLIEHHEM 3aKOHOJAATEJIbCTBA B 00/1aCTH OXPAHbI OKPYKaKOLIeil cpeabl

2.2. Jlo oOpamieHust B CyJ C HCKOM K IOPUIMYECKOMY M (PU3NYECKOMY JHILY O
KOMIICHCAIIMU Bpe/la OKPY>KAIOLIEH cpelie, IPUUUHEHHOTO HAPYIIEHUEM 3aKOHOJATEIbCTBA B
o0nacT OXpaHbl OKpYXKarouled cpefbl, 00sS3aTelbHO HampaBiseTcss TpeOOBaHHE O
BO3MEIIECHUH Bpeia B JOCYACOHOM MOPSIKE.

2.3. Mckn 0 KOMIIEHCAllMM Bpe/la OKPY’KaoIlIel cpee, MPUUYMHEHHOIO HapyLICHHEM
3aKOHOJATENHCTBA B O0JACTH OXpaHbl OKpYXKarollel cpeabl, MOTYT OBbITh IepeAaHbl Ha
pa3pelieHre cyAa MO MCTEYEHUM TPUILATH KaAJCHIApPHBIX AHEH CO JHS HalpaBJCHUs
TpebOBaHUs O BO3MEIIEHUH Bpeia B TOCYACOHOM MOPSIKEY.

Muposoe cocnawenue kax ¢opma cyoebrnoco npumupenus. I'maBa 15 AIIK PO
YIOMHHAET O BO3MOYKHOCTH HCIIOJB30BaHUSl NMPUMUPUTEIBHBIX NPOLEIYp W 3aKIIOUEHUU
MUPOBBIX COTJIAIIEHUH 0 CIIOpaM, paccMaTpUBaeMbIM apOUTpaxxHbIM cysioM. [IpoBoaumast B
nociieHee BpeMsl YHU(PHUKAIUS [HUBHIMCTUYECKOTO MPOIECCYaTbHOTO 3aKOHOIATENIbCTBA
npuBena kK Tomy, 4yto B ITIK P® Ttakxke BrimoueHa riaBa 14.1 «IIpumupurenbHbie
npoueaypbl. MEPOBOE COTNIALIEHUEN

Hecmotpss Ha TO, 4YTO NPUMHPUTENBHBIE NPOLEAYPbl — JOCTATOYHO H3YUYEHHOE
MPaBOBOE SIBJICHHE B MPOIIECCYaIbHONM HayKe, TOBOPUTHh 00 MX IOPUIAMYECKONW 3HAYUMOCTH B
MPAKTUYECKON NEATEIbHOCTU 1O HACTOAILIETO0 BPEMEHHM MPEXKIEBPEMEHHO. TpaJulMOHHO
W3BECTHBIM U TMPAKTUYECKH pealn3yeMbIM OCTaeTcs JuIllb Takas ¢opMa cyaeOHOro
MPUMHUPEHUs KaKk MHUpOBoe corjamieHue. Ilpu 53TOM MUPOBOE COTrJalllEeHUE Mbl
paccMaTpuBaeM Kak pe3ysibTaT NMPUMHUPUTEIBHOM MAESITENIbHOCTH, MPU KOTOPOM CTOPOHBI
JTOOPOBOJIBHO JIOCTUTAIOT COTJIANIEHUsT 00 yperyJlMpoBaHUM CIOpa HA YCIOBHUSX, HMH
ompeneneHHbiMiH. Ho B oTiouume OT [A0CYJIeOHOTO TOpSIKa YPETYyIHpPOBAHUS TaKOe
corJaiieHue, yTBEPKIACHHOE CyI0M, 00eCTIeUnBAETCS CUIION MTPUHYTUTEIBHOTO UCIIOJIHEHUS.

! Cm.: Toranenko E.I'. TlonaTue, GOpMEI M METOABI CIENUAIM3AINN TpaBa (B KOHTEKCTE HMCCIIEIOBAHMS
crequaln3aluy HUBHIIMCTUYECKOro nporeccyainbHoro npasa) / Bectauk CI'TOA. — 2018. — Ne 2 (121). — C.
166.

2 Cm.: DenepanbHblii 3akoH «O BHECEHMM M3MEHEHHI B OTJIENbHBIE 3aKOHOAATENbHBIE aKThl Poccuiickoit
Ddeneparum» ot 28.11.2018 1. Ne 451-D3 // C3 PD.- 2018. -Ne 49 (vacts I).-ct. 7523.



Bompoc 0 3akiro4eHMM MHUPOBOTO COIJIAIIEHHWS IO CHOpaM, BO3HUKAIOIIMM U3
9KOJIOTMUECKUX MPAaBOOTHOILIEHUM, BIOJHE MOXET BO3HHUKHYTHh IPH PAacCMOTPEHHH CIIOpA
CyJIOM B TOM CIly4ae, €ClId JOCYJEOHBI MOPAJOK HE CIHOCOOCTBOBAN YPEryJIUPOBAHUIO
cnopa. [IpumepoM Takoro cropa Takxke, Kak U IpU JOCYACOHOM MOPAJIKE YPETryIHUpPOBaHUS
MO>KET CTaTh CIOP O B3bICKAHUU Bpe/a, IPUUMHEHHOTO OKPY KaIOILIEH cpeie.

Hcxons W3 CyTM HMBWIMCTUYECKOTO MPOLECCYaIbHOIO PEryIupoOBaHus, 00paTuM
BHMUMAaHHE Ha TO OOCTOSITENIbCTBO, YTO MPABOCYJHUE U HWHCTPYMEHTHI €0 OCYILIECTBICHUS
JNOJKHBI OBITh 3(¢ekTuBHbl. Cornacumcs, 4Tto mnapameTp 3(PQPEeKTUBHOCTH MPABOBOTO
pEryIMpOBaHUsl SIBIISIETCS HEMOCPEACTBEHHBIM KPHUTEPUEM OLIEHKM KadecTBa JEHCTBUS
CUCTEMBI TpOLIECCYalbHBIX MPABOBBIX CPEJICTB B IIEJIOM, a TaKXe OTJEIbHBIX IPAaBOBBIX
MHCTPYMEHTOB,

Paccyxnmas o MUpPOBOM CcOTIJIalIEeHUH, MOJYEPKHEM, UYTO JAHHBIM MpolLecCyalbHbIN
MHCTUTYT — OJIMH U3 Hauboyiee [OCTYNHBIX HWHCTPYMEHTOB pa3pelleHusl Cropa,
UCIOJIb30BaHHe KOTOpOro H(P(GEeKTHMBHO Kak Uil YYaCTHUKOB KOH(IIMKTA, Tak M s
MPaBOCYHS B LIEIOM.

[Ipn cyne6HOM MNPUMUPEHMHM TO CIOPaM, BO3HUKAIOIIUM M3 HKOJIOTHMYECKUX
MPaBOOTHOIIEHUH (B YaCTHOCTH, MO JejlaM, O BO3MEILEHHUU BpeAa OKpyKawllel cpene),
CJIeJTyeT YYUTHIBATh, UTO TaKXke, KaK MpU TOCYJEOHOM yperyJIupOBaHUH, CyObEKTHBIN COCTaB
YYaCTHUKOB CIIOpa JOJHKEH OBITh YeTKO MepcoHuduumpoBaH. M npu 3akiIt04eHUH MUPOBOTO
COTJIAILICHUS 10 KOJIOTUYECKUM JIeNIaM ceyeT 0OpaTUTh BHUMaHUE Ha cleyroliee. AHaIu3
MHOTOYMCIIEHHBIX MPUMEPOB U3 CYIeOHOM MpakTUKH TO3BOJSET KOHCTaTHPOBATh, YTO
JOCTaTOYHO  OOJBIIOW  MPOLEHT CyAeOHbIX Jed 1O  CIOpaM, CBSI3aHHBIM  C
IPUPOIONONIB30BAHUEM M 3alUTON OKpYXaromieil cpeabl, BO30yKTaeTcsi Ha OCHOBAHUU
3asBJICHUS] MPOKYPOPOB, OOpAIAIOIIUXCS B CYJ B 3alIUTy TOCYJIApPCTBEHHBIX HHTEPECOB
W/uiM  HeompeaeNneHHoro kKpyra iul. I[lomumo mnpokypopa, ¢ aHAJIOTMYHBIMH HCKAMHU
oOpallaroTcst 1 OpraHbl UCIOJHUTENBHOM BiacTH (B YaCTHOCTH, yrnpasieHus DenepanbHOU
ciyxk0bl 1O Haa3opy B cdepe mnpupopomnonb3oBanus (Pocnpupomnanzopa)), ynpabieHUs
DenepanbHON CITy)ObI IO BETEpUHAPHOMY M (PUTOCAHUTAPHOMY HAA30py U T.1.).

OO01enpu3HaHHBIM MOCTYJIATOM SIBJISIETCS TPAaBWIO OO0 HCKIIOUEHUHU TMPOKYypopa Hu3
uhcna CyObEKTOB, HAJEJAEHHBIX MPAaBOM 3aKIIOYEHHS MHpPOBOro cornamenus’. Takum
o0pa3oM, MpH pEUICHUH BOMpOca O 3aKIIOYCHHH MHPOBOTO COIJIALIECHUS MO CIOpaM o
BO3MEILICHUH BpE/la OKPYXAIOIIEH cpele MOXKET BCTaTh 3aKOHOMEPHBINM BONPOC O TOM, KTO
Oyner cyOBeKTOM 3aKIIOUEHUSI MHUPOBOTO COIJIallieHusi. B 3To#l cBsI3u clefyeT y4uThIBaTh,
YTO CyOBEKTOM MUPOBOTO COTJIAIICHUS] MOXKET BBICTYMUTh OpraH UCIOIHUTEILHOM BIACTH IO
COOTBETCTBYIOIIEMY cyObekTy Poccmiickoit ®denepanuu. M3mokeHHOe, Ha Haml B3TJIS,
JIETEPMUHUPYET TOTPEOHOCTh YBEIOMIICHUS TPOKYpaTypod COOTBETCTBYIOIIETO OpraHa
WCIIOTHUTENBHOM BJIACTH IIPU MOJIaY€ UCKOB.

3asBisii 0 HEOOXOJUMOCTH Pa3BUTHUS CyA€OHOTO MPUMHPEHUS IO SKOJIOTHYECKUM
CropaM IOCPEJICTBOM 3aKJIFOUEHUsT MHMPOBOIO COTJIAIIECHMs, HAa Hall B3IVIAJ, MTOCTAaHOBKA
yKa3aHHOU MPOoOJIeMbl JJOKHA HAYAThCS C HAYYHOTO 00CYXKACHUS CyOBEKTHOTO COCTaBa JIHII,
MMEIOIMX IPaBO 3aKJI0YaTh MHUPOBOE corjamieHus. Kpyr BOIpoCcOB HaydyHOl JUCKYCCHH
3[IeCb MHOTOTpaHeH: 1) MOXeT JIn MPOKypop OBITh CyOBEKTOM MHUPOBOTO COTIJIAIICHHUS IO
CIopaM, CBSI3aHHBIM C BO3MEIIEHHMEM Bpela OKpYXKaloIleW cpeae (MHBIM 3KOJIOTHYECKUM
cropaMm); 2) B KakoM TMOpSAKE TNPHUBJICKAaTh OpraH MCHOJHUTEIbHON BJACTH MPHU
MPEUI0KEHUHU/COTIIACHN OTBETUMKA (FOPUINYECKOTO MU (PU3MYECKOTO JINIA) K 3aKITI0YEHUIO
MHUPOBOI'O COIJIAIIEHUs; 3) KaKUM MPOLECCYabHBIM CTaTycOM CIEAyeT HAJeNsATh OpraH

! Cm.: BonoBHeB M.A. DdeKTHBHOCTH TIPOTHBOAECHCTBHS 3I0YNOTPEOIEHHAM TIPOLECCYaTbHBIMH HPABAMH.
Agtoped. aucc. ... kana. opuf. Hayk. Omck, 2018.- C. 13.

2 Cm. mompobuee: 3aiinen A.M., 3axapesmesa M.JO., M.H. Banamoa, A.H. Banamos AnbTepHaTHBHOE
paspemenue criopo. M., 2007.- C. 274 — 279.



VCIIOJTHUTEIBHOM BIACTH B OTOM Cily4ae M T.A. BmoigHe BO3MOXKHO NPEIIIOIONKUTH, YTO
MMEHHO JIeJIa 110 CIIOPaM, CBSI3aHHBIM C 3aIUTON 3KOJIOTMYECKUX MPAaB U UHTEPECOB, CTAHYT
JEUTMOTUBOM OTXO0Ja OT TPaJAULMOHHOTO TOHHMAHHUS CYOBEKTHOTO COCTaBa MHUPOBOIO
COIVIALICHUSI.

Tem camblM, caemaeM BBIBOJA, UYTO JAOCYJeOHOe U cyaeOHOE NPUMHUPEHUE 10
HKOJIOTMUECKHUM JIeJlaM BO3MOXKHO, HO TpeOyeTcsl JalibHelInas MmpopaboTKa Kak MpPaBOBBIX
HOPM, TaK U TEOPETUUYECKUX U3BbICKAHUM IO TaHHOHN NpoOIeMaTHKe.
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WJIBUHA O. 10.”

Mepbl 10 NPUMHUPEHUIO CYNIPYTOB B KOHTEKCTE OrPAHNYEeHUs] IPUHIHIIA
A00POBOJILHOCTH OPAYHOI0 COI3a

AnHOTanus: ABTOp HCCIEAyeT OCOOCHHOCTH NMPUMHUPHUTENBHBIX MPOLEAYp, MPUMEHSIEMbIX
IIPU PaCCMOTPEHUU CyJaMHU JIeJ O PaCTOPKEHUU Opaka MpU OTCYTCTBUH B3aUMHOT'O COTJIACHUs
CYNpyroB. AKIEHTHpPYeTCs BHMMAaHHME Ha HEOOXOJUMOCTH TapMOHM3AIUU IyOJIUYHOTO
UHTEpeca B YKPEIJICHUHM CEMbH W YACTHBIX HMHTEPECOB CYIPYroB, HaMepeBaIOUIUXCS
pacTopruyTh Opak. OOOCHOBBIBa€TCS BBIBOJI O TOM, YTO HPUMHPUTEIbHBIC MPOLETYPHI
BCTYMNAlOT B MPOTUBOpPEUHE C JCHCTBUEM MPHUHIMMIA AOOPOBOJIBHOCTH OpAayHOIO CO03a MpH
pacTop:KeHuH Opaka Mo WHUIMATUBE OJHOTO U3 CYNPYTOB.

KitoueBbie cioBa: Opak; IpHUHIIMI J0OPOBOJILHOCTUA Opaka; YKpeIruleHHe CEMbHU; MEIUaIus;
MPUMHUPUTEIBHBIC MIPOLIETYPhI; pACTOPKEHUE Opaka.

Measures to reconcile the spouses in the context of the limitations of the principle
of voluntariness of the marriage Union

Abstract: the Author examines the features of conciliation procedures used in court
proceedings on divorce in the absence of mutual consent of the spouses. Attention is focused
on the need to harmonize the public interest in strengthening the family and the private
interests of spouses intending to dissolve the marriage. The author substantiates the
conclusion that the conciliation procedures contradict the principle of the voluntary nature of
the marriage Union at the dissolution of marriage on the initiative of one of the spouses.
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juridical Sciences, professor, head of the Department of civil law of Tver state University
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CoBpemeHHasi JI€HCTBUTEIBHOCTh XapaKTEPU3yeTCsl HU3MEHEHHeM (¢opmara U
coJiepkaHus Opaka Kak COLMAIbHOTO MHCTUTYTA, 3aMETHM, IPU HE3bIOJIEMOCTH MEXaHU3Ma
MPaBOBOI'0 PETYJIUPOBAHUS OTHOIICHUHN, BO3HUKAIOIINX MPHU 3aKIIOYECHUU M PACTOPKEHUH
Opaka, nmpu3HaHuu Opaka HeneWcTBUTENbHBIM. [lomoxxenus pasnena Il CemeitHoro xomekca
Poccuiickoit ®enepanun’ (nanee — CK P®), rnas Il u IV denepansnoro 3akona «O06 akrax
IPAKIAHCKOTO COCTOSHMSA»? BOCIIPOM3BOAAT YCIOBHS, MPEMATCTBHS I 3aKIIOYEHHs Opaka,
OCHOBAaHMS M TOPSAJOK pAcTOpKeHHs Opaka B OpraHax 3alldCHU AaKTOB TPa)KIaHCKOI'O
COCTOSIHUSL WJI B CyJie PAKTUYECKU B TOM ke (hopMare, KOTOPbIM ObLIT ONpe/iesieH IaBa 3 u
5 Konekca o 6pake u cembe PCOCP?,

Tem caMbIM roCyAapcTBO JEMOHCTPUPYET CTAOMJIBHOCTh MyOJIMYHOTO HHTEpeca B
CO3/IaHUU U COXpPAaHEHUH OpPavHOIo CO3a KaK OCHOBBI BOZHMKHOBEHMSI CEMbH, KaK 0COOOI0
COLIMATILHOTO HHCTUTYTa, Ompeaenstomero «pynaament» obmectBa. OaHaKo H3MEHEHUe
COJIepKaHUsI HETMOCPEJICTBEHHO COLMAIBHBIX CBsI3€W, MPUHIUIIOB B3aUMOOTHOIICHUIN
MYKYMHBI U KCHIIUHBI, TTO3UIIMOHUPYIOMUX ceOsl OyAYIIMMHA UM HACTOSIIIUMU CyIIPYyTraMu,
3a4acTyI0 BBICTYNMAET KaK BbI30B YCTAHOBJIECHHOMY 3aKOHOJATENIeM MOPSAJKY 3aKIIOUYEHHUS U
pacTop:keHus Opaka.

Kak cBuIeTENbCTBYIOT CTAaTUCTHYECKHE JaHHbIE, HAIIM COTpakJaHe CTalh pexke
npuaaBath oQUIMAILHBIN (OpMAT CBOMM OTHOIIEHHUSM, COXPaHSS CTaTyC KBAa3UCYMNPYTOB:
nyOJIMYHO JEMOHCTPUPYS CBOM OTHOUIEHHUS KaK CYNpPYXECKHE, Ha CaMOM JieJie My>KUWHa U
KEHIIMHA HEe OOPEMEHEHbl CTAaTyCOM CYIpPYIrOB, HE HMMEIOT COOTBETCTBYIOLIUX IMpaB U
obs3annocTeli®. Ho, ecm Ha dTame 3aKiIlOYeHHs Opaka C LENbI0 CO3JAHHS CEMbH TaKyIO
CcBOOOAY MY>KUMHBI U KEHIIUHBI B BbIOOpE (hopMaTa COBMECTHOM >KU3HU MOXKHO MPUHATH C
TOUYKH 3PEHHUS 3aKOHOB COLIMYyMa, TO CBOOOAAa YCMOTPEHUS CyNPyToOB MPH pacTOPKEHUU Opaka
y’K€ HaXOAWUTCA B Mpejesiax JAeHCTBUS MyOJIMYHOTO MHTEpeca U MpHUHIMIA HEOOXOIUMOCTH
ykpermieHus: cembu (1.1 ct.1 CK P®). 3akoHonaTenb ycTaHaBIMBAET CIICIIMAIbHbBIC TTPaBUIa
pacTop:keHHsl Opaka, YETKO pa3rpaHHuuBasi OCHOBAHHUs, TO3BOJISIONIME MPAKTUYECKH
(dbopManbHO pacTOPTrHYTH Opak B OpraHax 3arca B IPUCYTCTBUU XOTs Obl OJJTHOTO U3 CYNPYTOB
U, C IPYTOil CTOPOHBI, MIPEAINOIAralonue NIPUMEHEHHE TOTIOTHUTEIbHBIX MEp M0 COXPAaHEHUIO
CEMbU U O0OECIEUYECHUIO MPAaB U UHTEPECOB CYINPYTOB, X HECOBEPILICHHOJETHUX ACTEH, eciu
Opak pacTopraercs CyaoM.

[TpunIMI 10O6POBOIBLHOCTH OPaYHOTO COIO3a MPEAINONaraeT, MPeXkae BCero, B3auMHOE
JT0OPOBOJILHOE COTTIACHE KaXI0T0 U3 JHII, BcTymnatomux B opak (1.1 cr.12 CK POD).

NMenHO B3auMHOE corjlacue CyNpyroB Ha MpekpaiieHue OpayHoro Coro3a BHICTYIAET
KpUTEPHUEM OIpeieJICHHs TI0JIBEJOMCTBEHHOCTH JIEJIa O pacTOp>KEHUU Opaka.

Bo-nepBpix,  cynpyru, He UMEIONIUE OOIUX HECOBEPIICHHONETHUX JeTed W
COTJIACHBIE Ha pacTOpKeHHe Opaka, MOTYT MPOWTH 3Ty MPOIEAYPY B OPraHax 3alUCH aKTOB
rpaxxaaHckoro coctosuus (ct.18 CK PO).

Bo-BTOpBIX, Cynpyru, KOTOpPBIE BbIpaXXalOT B3aUMHOE COIJIACHE Ha PaCTOPKEHUE
Opaka, HO UMEIOT OOIIUX HECOBEPIICHHOJETHUX AETEH, MOTYT pacTOPrHYTh Opak TOJHKO B

! Cemeitnbiii konekc Poccuiickoii Oeneparuu ot 29.12.1995 Ne 223-03 (pen. ot 18.03.2019) // URL:

http://www.consultant.ru/document/cons_doc_LAW_8982/ (nata obpaienus 19.04.2019).

2 denepanbHblii 3akoH «O6 aKTaX IPaXkJaHCKOro COCTOSHHs» oT 15.11.1997 Ne 143-d3 // URL:

http://www.consultant.ru/document/cons_doc_LAW_16758/ (nata obpanienus 19.04.2019).

® Konexkc o 6pake u cembe PCOCP (yrB. BC PCPCP 30.07.1969) (pex. ot 07.03.1995, ¢ m3m. ot 29.12.1995)

/I URL.: http://mww.consultant.ru/document/cons_doc_LAW_3261/ (nata obpamienus 19.04.2019).
Crapoctuna lO. Yucno OpakoB B Poccum omycruiocs 10 MuHMMyMmMa C Havaiga Beka // URL:

https://www.rbc.ru/economics/08/04/2019/5cab45349a7947d0d969ec7c


http://www.consultant.ru/document/cons_doc_LAW_8982/
http://www.consultant.ru/document/cons_doc_LAW_16758/
http://www.consultant.ru/document/cons_doc_LAW_3261/
https://www.rbc.ru/economics/08/04/2019/5cab45349a7947d0d969ec7c

cyneonom nopsanke (ct.23 CK P®). 3ameTumM, 4TO B IaHHOH CUTyalluu rOCyJIapcTBO BECbMa
0€3pa3IMYHO OTHOCHUTCS K BOIIPOCY YKPEIUIEHUSI CEMbHU, ITOCKOJIbKY CYJl IPUHUMAET pELICHUE
0 pacTOp>KeHHUH Opaka, Jake HE BBIACHSAS MOTHBBI CYyNPyTOB, IPUYMHBI PACTOPKEHUST Opaka.
Hekoropele cnenuanbHble TapaHTUM OOECIEYEeHHs MpaB W  HHTEPECOB  OOLIUX
HECOBEPLICHHOJIIETHUX  JE€Te mpexycMoTpeHsl B cT.cT.23-24 CK P®, ognako
COOTBETCTBYIOUIME BONPOCHI  COCTABJISAIOT cdepy pOIUTENbCKUX  MPABOOTHOLICHHH,
MIPEAIOJIaraloT YCTAaHOBJIEHUE MOPS/IKA OCYIIECTBICHHS POAUTENBCKUX MPaB U 00s13aHHOCTEM
KOKIbIM M3 OBIBIIMX CynpyroB. OAHAKO KaKuUX-TMOO OTrpaHUYEHUN B YacTH peanu3aluu
MpUHIMNA J0OPOBOJIBHOCTH OpayHOro COr03a Ha CTAaJuU €ro PpPacTOPXKEHUS 3aKOH JUIs
CyHpyIrOB HE yCTaHABJIMBACT.

B-tpetbux, cBoeoOpa3Hyto ¢(opMy BbIpa)K€HHS B3aMMHOIO COIJIACHUS CYNPYroB Ha
pacTop:keHHre Opaka MpernoiaraeT 3aKOHOATeNb, YCTaHABIMBAs CIEIYyIOlIee PABUIIO: €CIU
OJIMH U3 CYNPYTOB, XOTS U COTJIaCeH Ha pacTOp)KeHHE Opaka, HO YKIIOHSIETCS OT COOMIOACHMUS
COOTBETCTBYIOUIEH MpOIeAypbl B OpraHax 3alUCU aKTOB TpakJaHCKOTO COCTOSIHUS, Opak
pactopraercs B cyne (1.2 ct.21, ¢1.23 CK PO).

Henb3s He oTMeTHTh, YTO NpU OTCYTCTBMM B3aUMHOIO COTJacHs CyNpyroB Ha
pacTop:keHHe Opaka BCTyMalwT B JCHCTBUE cCIelUalIbHble MpPaBWIA, MNPETyCMOTPEHHbIE
3akoHOM. O4YeBUJHO, 3TO KaK pa3 M €CTh MEpbl, MPUMEHSEMbIE T'OCYIapCTBOM C LIEIbIO
COXpPaHEHMs] U  YKpeIUIEHUS CEMbH, MPEAYNpEeKICHUS  COBEpPIIEHUS  CYyNpyramu
HE0OTyMaHHbBIX IEUCTBUNA, MPUHATHS CKOPONAIUTEIbHBIX PEIICHUN O pacTOp>KEHUU Opaka.

Opnako, B TO e BpeMsi BIOJHE 0OOCHOBAaHHBIM BUAMTCS BOIPOC O MOTEHIIMATILHOM
OTpaHHYEHUU MpaBa Cynpyra, MHUIMUPYIOIIEro Opakopa3BOAHBINA MPOIECC, HA PACTOPIKEHUE
Opaka Kak 3JIeMeHTa MIPUHIIMIA JOOPOBOJIBLHOCTH OPauyHOTO COM3a.

PaccMoTpuM HEKOTOpBIE MEpbI, MPETYCMOTPEHHbIE 3aKOHOM C SIBHO 0003HAYEHHOMU
WIM 3aBYaJMPOBAHHON LIEJIbI0 IPUMUPEHUS CYNPYIrOB, OJUH U3 KOTOPBIX BO3pa)KaeT MPOTHUB
pacTop:keHus Opaka.

[Ipexxne Bcero ormeruMm ct.17 CK P®, B KOTOpOHl COIEpKUTCS 3amper s My»xkKa
BO30Y>KJaTh JIEJI0 O PacTOp:KeHUHU Opaka 0e3 coryiacus >KeHbl BO BpeMs ee OepeMEeHHOCTH U B
TEYEHHE rojla Mocjie poXKAeHHs peOeHKa. B HaydyHBIX CTaThAX M WHBIX MyOJHMKAIUSAX MO
CEMEWHOMY IIpaBy U TPaXKJTAHCKOMY IPOLECCY OTPAXKEHO IOOCTATOYHO MHEHUW MHOTHX
YUYEHBIX, PACCYkIAIOIINX O 11eTIECO00Pa3HOCTH JAHHOTO 3alpeTa.

[IpencraBnsercsa, 4To C TOYKKM 3peHUs 3a00Thl TOCyJapcTBa, 3allUThl CEMbH,
MaTEepUHCTBA M JIETCTBA ASTOT CPOK MOXKET OBbITh paclieHeH KaK BPEMEHHOW (akTop,
CHOCOOCTBYIOIINNA MPUMHUPEHUIO CYIPYTOB, BCIEICTBUE YETO MY OTKaXKETCS OT HaMEepeHUs
pacToprayTh Opak. Ho, ¢ npyroii cTOpoHBI, B paBHOUM CTEIIEHU MOTYT ObITh 00OCHOBAHHBIMU
Y COMHEHUS B 11€J1IeCO00pPa3HOCTH, TTOCKOJIbKY HUKTO HE MOXET MOHYIUTh MyKa «(HU3NIECKH
MIPUCYTCTBOBATh B CEMbE» B TEUYEHUE HTOro roga. bosee Toro, eciu MNpeANON0XHUTh
pacTop:keHre Opaka BO BpeMsi OEpEeMEHHOCTH KE€Hbl WM B TEUEHHUE TOJa TOCIE POXKICHUS
peOeHka, TO BCce rapaHTHH, MPEAyCMOTPEHHBIE 3aKOHOM, ITPUMEHSIOTCS B OJTHOM o0beme. B
YaCTHOCTH, OBIBIIASI JKEHA CMOXKET IMPEeIbsBUTh TpeOOBaHHME O B3bICKAHUM AJMMEHTOB Ha
coJiep’kaHue He TOJMBKO pebeHka, HO U Ha cBoe cojiepkanue (c1.90 CK PD).

[Tonmaraem, 4To 3amper A My’ka Ha pacTOp>KeHHe Opaka MpH OTCYTCTBUHU COTJIAcHs
YKEHBI OTHIOJIb HE SBJISICTCS CBOCOOpa3HOM MEPOM, HAIpaBJICHHON HAa MPUMHUPEHUE CYIIPYTOB.
HaoGopot, nanHas HOpMa MOXET MOCITY>KUTh OCHOBAHHEM JUIS 3JI0yHOTpeOIeHUs KEHOU
CBOMM IIpaBOM, NpU (HAaKTUYECKOM MPEKPALICHHH CEMEHHBIX OTHOUICHHH OHa MOXKET
MCKYCCTBEHHO COXpaHiTh (popmar Opaka B T€UEHHE TOfAa IMOCIE POXKICHHUS peOeHKa, HO B
TaKOMl CHUTyalluW 3TO MpPHUBENET, HAOOOPOT, K YXYALICHUIO JUYHBIX OTHOLICHHH MEXITY
CyNpyraMu.



JleiicTByro1I€€ 3aKOHOJATEIBCTBO MPSAMO MPEAYCMAaTPUBAET BOZMOKHOCTh Ha3HAUEHUS
CynpyraMm MPUMHUPUTEIBHOTO CpPOKa, €CIM HHHUIMATOPOM pacCTOpKEHHsI Opaka BBICTYMAET
OJIUH U3 HUX, a IPyTroi BO3pakaeT MpOTUB pacTop:keHus opaka (ct.22 CK PD).

[IpuMupUTENBHBIM CPOK MOXKET OBITH HA3HAUYEH CYJIOM B IpeAesaX TPEX MECSIEB.
3ametum, c1.33 Kogekca o 6pake u cembe PCOCP ycranaBnuBana cpok B JiBa pa3a 0oJibliie —
HIECTh MECSIIEB.

Wrak, cya BOpaBe OTJIOXKHUTH pa3OMpaTesbCTBO Jejia, Ha3HAYMB CYNpyraM CpoOK st
npuMHupeHusa. B 3aBucumMocTH OT 0OCTOATENHCTB Jena, pasbscHseT [lnenym BepxoBHoro
Cyna P® B n.10 nocranonenuss ot 5 HoaA0ps 1998 roma Ne 15 «O npumeHeHuu cynamu
3aKOHOJATENBCTBA MPU PACCMOTPEHHUH €Nl O PACTOPKEHUM Opakay, CyJ BIpPaBe MO MpockOe
Cylnpyra Wid no coOCTBEHHOM MHUIMATUBE OTKJIA/bIBaTh Pa30oUpaTENbCTBO Jiela HECKOJIbKO
pa3 ¢ TeM, OJIHAKO, 4TOObl B OOLIEH CJIOXHOCTU IEPUOJI BPEMEHH, MPENOCTaBIIIEMbII
cynpyram JJis MPUMHUPEHHUsI, HE TIPEBBIIIAN YCTAHOBJICHHBIN 3aKOHOM TPEXMECSIYHBINA CPOK.

besycnoBHO, eciu cynpyr, KOTOPBIM BO3pakaeT MPOTHB PACTOPKEHHUs Opaka, MPOCUT
Ha3HAYUTh NPUMHUPUTENbHBIA CPOK MIM NPOUIMTHh YK€ Ha3HAUYEHHbIH, IlerecooOpa3Ho
yIOBJIETBOPUTD €ro 3asBlieHue. XOTs, 3aMETUM, B PaBHOM CTENEHU CYyJl MOKET M OTKa3aTh B
Ha3HAYeHUH, NPOIJICHUU MpUMHUpUTeTbHOro cpoka. Ho, ¢ apyroit croponsl, Ilnenym
BepxoBHoro Cyna P® akineHTHUpyeT BHHUMaHHME Ha TOM, YTO CYJ MOXET COBEPIIUTh
yKa3aHHBIE JEHCTBUS MO CBOSH MHUIIMATHUBE, UTO OTMEUAETCs, KCTaTH, B CYJI€OHOM MPaKTHKE
JIOCTaTOYHO YacTo.

[Tonaraem, 4T0 BO3MOKHOCTh Ha3HAUYEHMsI WJIM MPOJUICHUS MPUMUPUTEIHLHOTO CpOKa
0 WHUIMATUBE CyJa JOJDKHA ObITh 00OCHOBaHHOHW. [IpuMuUpHUTENbHBI CpPOK B Takoi
CUTyallUd MOXXET ObITh HA3HAY€H, HAa Hall B3IJIAJ, HCKIIOYUTEIBHO JUIsl TOro, Aa0bl
YCTaHOBHUTb, YTO JalIbHEWINas COBMECTHAas J>KUM3Hb CYINPYIrOB M COXpPAaHEHUE CEMbH
HEBO3MOJXKHBI JINOO BO3MOKHBI.

Takum 00pazoM, NMPUMUPUTENBHBIM CPOK, HAa3HAYAEMBbI MO HMHUIIMATHUBE CYIIPYTa,
KOTOPBI BO3pakaeT MPOTUB PACTOPKEHUsS Opaka, JEWCTBUTENHLHO, MMEET CBOEH IIeJIbIo
o0ecreyeHrne YacTHbIX HHTEPECOB ATOTO CYNpyTa U MPeI0CTABISIECTCS ISl CO3/IaHUS YCIOBHIA
Ul TPUMUPEHHs] CyNpyroB. Eciu ke TNpUMUPHUTENbHBI CpPOK Ha3HA4YaeTcs WM
NpoJJIeBaeTCI CYJOM IO COOCTBEHHOW WHHUIIMATHUBE, TO II€JIb COBEPIIECHHO Jpyras —
YCTaHOBUTH OOCTOSTEIHCTBA, CBUICTEIBCTBYIOIINE O HEBO3MOXXHOCTU COXPAHEHUS! CEMbH, U
NPUHSTH pelIeHre 00 YOBIETBOPEHUH HCKA OJJHOTO U3 CYIIPYTOB.

Ha wmamn B3misia, mo3uiusi TocyAapcTBa B OOECIEUEHUH TMPHUHIMIA JTOOPOBOJIBHOCTH
OpayHOro CO03a MPH €ro PacTOP>KEHUU [0 WHUIMATHUBE OJHOTO M3 CYIpPYyroB HE COBCEM
nmocnenoBarenbHa.  ['ocymapcTBO  cTpeMUTCs ~ COXpaHUTh ~ Opak,  yCTaHaBJIMBas
JIOTIOJIHUTENIFHBIE MEphl 0 NPUMHUPEHHUIO CYIPYroB, TEM CaMbiM Hapyllas MPUHIIHI
paBenctBa npas cyrpyroB (m.3 cr.l CK P®). VBbI, HO ipu pacTop>KeHUU Opaka Cympyros,
UMEIOIUX OOIIMX HECOBEPIICHHOJETHUX JAETeW, 3aKOHOAATENh HE CTAaBUT I0J COMHEHHE
WCTUHHBIE HaMEpPEHMs] CYNpPyroB, NpPE3IOMHUPYS COBHAJACHUE BOJIM U BOJCU3ZbABICHUS
CYNPYTOB, HE BBISCHSISI MOTUBOB PaCTOPIKEHHsI Opakxa.

3aMeTuM, 4TO Ha3HAYEHUE MPUMUPHUTEITHLHOTO CPOKAa HE IMaHales COXpaHEeHUs Opaka,
MOCKOJIbKY MCTEUYEHHE Ha3HAaYeHHOTO CpOKa U OTCYTCTBHE IPUMHUPEHUS CYNPYTOB Kak
MIPEINOJIaraeMoT0 pe3yibTaTa SIBJISIOTCS OCHOBAHUEM JUISl pACTOPKEHHS Opaka CyIoM.

Takum oOpa3om, Opak HE MOXET CYHIECTBOBaTh NPHUHYAMTEIHHO, €CIU OJIUH U3
CYNpyroB BO3pakaeT MPOTUB €ro pactopkeHus. [Ipu coOmoneHNNn yCTaHOBIECHHOM
MIPOLEAYPHI CY/ pacTopraer 0Opak, 1ake €ClIM OJAUH U3 CYIIPYroB MO-NPEKHEMY BO3pPaXKaAET.

BrlmensnoxkeHHoe MO3BOJIIET O0O03HAYHMTH BOIPOC IEJIECOO0OPAa3HOCTH Ha3HAUYECHUS
MPUMHUPUTEIBLHOTO CPOKA, Belb CYyJl HE MPEANPUHUMAET HUKAKUX MEP KPOME yCTaHOBJICHUS
CpOKa, KOTOpBIM Cynpyr — HMHHUIMATOP pa3BOAa BOCHPUHUMAET OJHO3HAYHO KaK HEKOe
MPEMATCTBUE B TIPOIECCE YAOBICTBOPEHUS €ro HaMEpPEeHHs pacToprHyTh Opak. [la,



0€3yCcI0BHO, HEOOJIBILION MPOLEHT CYNPYroB OTKA3bIBAETCA OT HAMEPEHUS PACTOPTHYTh Opak
B TE€UEHHE NMPUMHUPHUTEIBLHOIO CPOKAa, HO 3TO HE SABJISAETCS KBAIM(PUIMPYIOIIUM MPU3HAKOM
NPUMHUPUTEIBHOrO cpoka. Kak mnpaBuio, 310 (OpMadbHOCTb, KOTOpas OTrpaHUYMBAET
JeficTBUE PUHLINAIIA JOOPOBOIBHOCTH OpayHOro COI03a.

B cBs3u Cc 3TUM BIOJHE YMECTHBI MPEAJOXKEHHUS OO0 YCTAaHOBJIEHUU MPOLETYPHI
MeIMali KakK oO0sf3aTEeIbHOTO AJIEMEHTA MpOLEIypbl PACTOpKEHUS B cynae Opaka Mpu
OTCYTCTBUHU COTJIaCHsl OJHOTO U3 CYINpYroB Ha pa3Boia. OgHAaKo, Ha Halll B3IJIAJ, yUYEHBIE,
KOTOpble OOOCHOBBIBAIOT TAKUE MPEIJIOKEHUS, MPEAMET MEIUallii ONpPEIeNiOT KaK CIop
MEXJ1y CYNpyraMu O JIETSX, O pa3zesie oOUIero UMyIecTBa u T.1I.

Tak, Tpopumen M.A. momaraer, 4TO «IPUMHUPUTEIBHBIE MPOLEAYPHl (MeauaIus)
UMEIOT TOJIOKUTENbHBIM 3G (deKT B Opakopa3BOJHOM Ipoliecce, €clid Aake He yAacTcs
COXPaHHUTh CEMbIO, y OBIBIIMX CYNPYTrOB OCTAaHYTCSl JOOpbIe OTHOILEHHS, YTO OTBEYaeT
o0mMM MHTepecaMm, UX M jAered. Ha Ham B3rnan, mpu pactopkeHUM Opaka Meauanus
oOsi3arenbHa A JI000ro  mopsiKa — pacTopkeHuss  Opaka  (cyaeOHOro  wiu
aJIMMHHMCTPATUBHOIO)» L,

AHanormyHoe MHEHHE BBICKAa3bIBAIOT W Jpyrue aBTOpbl: «PaspemieHue cemeiHOro
cropa B CyJe, TJile BHIHECEHHOE B MOJIb3Y OJHOW M3 CTOPOH pEILIEHUE OCTaBISIET APYTYIO
CTOPOHY  «IPOUTpaBIIEW», TOJIBKO YCHJIMBAE€T CEMEWHbI  KOH(MJIMKT, 3acTaBliss
«MPOUTPaBIIYI0» CTOPOHY MPpUOEraTh Kak K MPaBOBBIM cpeAcTBaM (00kajJoBaHUe peUIeHUs, O
YeM CBHJIETEIbCTBYET CTATHUCTUKA), TaK M K JACUCTBHSM, JEXKallUM 3a paMKaMHu IpaBa
(yrpossl B ajpec Apyroid CTOpPOHBI, MOXHUIIEHHE pebeHka M T.M.). B oTiauume oT Takoro
pa3BUTHUS COOBITHI NMPUMEHEHUE NPOLEeTypbl MEUALUN IIPU Pa3peLIeHUH CEMEMHOro cropa
JOJDKHO OBbITh HANpaBICHO Ha NPUMHUPEHUE CYNPYroB, YCTPAHEHUE pA3HOITACUH MU
CEMEHHOT0 KOH(JIMKTA, aKe €CIIM COXPAHUTH CEMBIO U HE yIacTCa»?.

B koHTekcTe paccyXIEHMH O TOM, C KakoW LEJIbl0 HNPUMEHSETCS Meauanus Ipu
paccMOTPEHUM CyJaMu Jiel O pacTOp)KEeHUHM Opaka, IojaraeM HEOOXOJUMBIM IPUBECTH
mHeHne KomeeBa A.B.: «B ceMellHOM 3aKOHOAATEIbCTBE OTCYTCTBYET JIETaJIbHOE
OIIpe/ieIeHNe «pacTopKeHue Opakay, BCS CyTh HOPMATHBHOI'O YCTAHOBJIEHHS CBOJUTCS K
OIlpeNiesIeHnIo  ero mnpouenypsl. CrenoBaTelbHO, BBIOOP TOCYJapCTBOM KOHKPETHOI'O
MEXaHU3Ma pacTOpKeHHs Opaka M ecTh peanu3auus IDyOnuuyHoro uHTepeca. VMeHHO B
YCTAHOBJIGHUM YCIOBHUM M TpoUEedypbl MpeKpalleHus OpayHbIX MPaBOOTHOIIEHHH
NposiBJIsieTCs JecTBHE MeXaHM3Ma IPaBOBOIO BO3JAEHCTBMS HAa MHCTUTYT pa3Boja, a
UeaJbHYI0 MOJEIb COOTHOLICHMsS YacTHBIX M MyOJMYHBIX Hayall cjlelyeT HUCKaTh HE B
MOHATHH, a B TOPSJIKE PacTOp>KeHHsI Opaka ¢ y4eToM OOLIMX MPUHLHUIIOB PEeryJIMpOBAHUS
CeMeHBIX IPaBOOTHOMIEHH IS,

Takum o00pa3zoM, CyHIECTBYIOIIUE NPEAJIOKEHUSI OPHUEHTHPOBAHbI HA MPUMEHEHHE
MeJMaluu KakK CIoco0a YyperyjiupoBaHUs CIOpa MEXAYy CyNpyramu IO TeM WIM HHBIM
BOIIPOCAM.

Opnako BpsAI JH Tpolenypa MeEIWalrh MOXET OBITh IeJecooOpa3Hol Tpu ee
Ha3HAYEHUU B TOM CJIy4ae, KOrJa HET HUKaKUX CIIOPOB MEXIy CYNpyraMu, OUH U3 KOTOPBIX
HE JKeJaeT pacToprath Opak, pPYKOBOJACTBYSCh CBOMMH HHTEpecaMHd U IOMBICIAMH,
W3BECTHBIMHU TOJIBKO EMY.

JIoOpOBOJIBHOCTH OpayHOIo CO03a MPEAINOoJIaraeT BO3MOXXHOCTh HPUHATHS KaXKIbIM
U3 CYNpPYroB CaMOCTOSITEIbHOTO PELIEHMS O NPEKPALIEHUH 3TOT0 COK3a IPU OTCYTCTBUM

! Tpopumenr U.A. Ponp anBokaTa u Memuatopa B OGpakopa3BomHoM mporecce // CeMeliHOe M KHJIHIIHOE
npaso. -2015.- Ne 1. -C. 26-30.

? bapunos A.B., Kupbsnosa E.C. IIpumeHenne NpUMHPHUTEIBHONO Mpoliecca (MeIuallki) TPy paspeleHuu
ceMeitHbIX criopos // FOpunuueckuii mup. -2016.- Ne 1. -C. 50-54.

® Komeer A.B. IIpaBoBble mpoGieMbl Mpoleayphl pacTopskenus 6paka Ha pybexe XX - XXI BB. / Uctopus
rocymapcersa u nipasa.- 2011.- Ne 11. -C. 38 — 40. //CIIC «KoncynbranTtlnrocy.



NOTPEOHOCTH B MPUMEHEHUM NPUMHUPUTENBHBIX Npoueayp. B cBs3u ¢ ueM, Ha Haml B3I,
00s13aTeNbHON Mpoleaypa MEAUAMK [IPU PACCMOTPEHUH Cy/IaMHU ]l O PacTOPKEHUH Opaka
CYNpYyroB, OJUH W3 KOTOPBIX IPOTUB pa3BoJia, HE JOJKHA ObITh. B TO ke Bpemsi TpeH.I
pedopMUpOBaHUS TPAXkKIAHCKOIO MPOLIECCYATBHOTO 3aKOHOJATENbCTBA BKIIIOYAET aKLEHT Ha
MPUMHUPUTEIBHBIX MPOLIETypax, B YACTHOCTH, MEIUALIUU, YTO HE MOXKET OBITh OCTaBJIEHO 0€3
BHUMaHUA. CO BpeMEHEM IPABOIPUMEHUTENbHASI NPAKTUKA MOATBEPANUT WM ONPOBEPTHET
11€71€CO00pa3HOCTh COOTBETCTBYIOUIUX IPOLIECCYANbHBIX PEUIEHUI, YTO MpeACTaBIISIETCA
BIIOJIHE €CTECTBEHHBIM.
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KAJIMBIKOB O. I1.”

IIpumupuTenbHbIE U MPOLETYyPHbIE 0COOEHHOCTH PACCMOTPEHUS TPYIOBbIX H
NMEeHCHOHHBIX CIIOPOB

B crathe paccmaTpuBaroTCs MPUMHPUTEIBHBIE U TPOIETyPHBIE 0COOEHHOCTH PACCMOTPEHUS
JieJ, CBA3AHHBIX C 3aLIATON MPaB YYACTHUKOB TPYJOBBIX U MEHCUOHHBIX MPABOOTHOIIECHUN B
Poccuiickoit @enepanuu.

KiroueBsie cioBa: anbTepHATUBHBIE CIIOCOOBI Pa3pelIeHUs] CIIOPOB, MEANAIIUS, MEANATHUBHOE
COTJIAIlICHUE, MPOIECCyalbHbIE OCOOEHHOCTH, MPOIECCyabHBIE CPOKH, TPYIOBBIC CIIOPHI,
MIEHCUOHHBIE CIIOPBI, 3ACTPAXOBAHHOE JIUIIO.

Conciliation and procedural features of the consideration of labor and pension
disputes

The article discusses the conciliation and procedural features of the consideration of cases
related to the protection of the rights of participants in labor and pension relations in the
Russian Federation.

Keywords: alternative dispute resolution methods, mediation, mediation agreement
procedural peculiarities, procedural deadlines, labor disputes, pension disputes, insured
person.

Ha mnpaktuke cymecTByeT HEMallo BApUAHTOB pa3pelleHUs PA3HOIVIACHA MEXIY
Y4aCTHHUKaMH TPYAOBBIX M NEHCUOHHBIX MpaBOOTHOMIEHUI. Bbibop Toro ninm nHoro cnocoda

" KAJIMBIKOB OJIEI" [IETPOBUY, nouent kadenpsl rpaxkaaHckoro mpasa Cesepo-3amagHoro ¢puimania
®I'BOYBO «Poccuiickmii rocymapcTBeHHbI yHuUBepcuter mpasocyaus». Kalmykov Oleg. P., Associate
Professor of the Civil Law Department of the North-West Branch of the Russian State University of Justice.
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3aBUCUT OT KOHKPETHOW CHUTyallUh U OOYyCIIOBIMBAETCS NPEIMETOM pa3HOIJIAacHs, €ro
Y4aCTHUKaMH, IPUYMHON U yCIOBUSMU BOZHUKHOBEHHS.

B cBsa3u ¢ OOWMPHOCTHIO aJbTEPHATHUBHBIX CIOCOOOB pa3pelieHHs] CIOpPOB,
KACaIOIIMUXCS TMPUMHUPEHUS] YYACTHUKOB TPYAOBBIX M IEHCHOHHBIX IPAaBOOTHOILIECHUW, B
CTaThe PacCMOTPEHA OJIHA U3 HauOoJIee MOJIOABIX IPUMUPHUTENBHBIX MTPOLIEAYP — MEIUALIUA.

B coorBerctBun ¢ TpynoBsiM kojnekcoM PO (manee — TK P®) nocynebnoe
paccCMOTpEHUE U pa3pelieHHE TPYIOBBIX CIOPOB BXOJUT B KOMIIETEHIUIO CIIEAYIOIIUX
OpraHoOB: KOMHMCCHH IO TPYAOBBIM CIOpaM, pacCMaTpUBAIOIINX WHIUBUIYAJIbHbBIE TPYIOBbIC
CHOpBI; NPUMHUPUTEIBHBIX KOMHCCHUW, TIOCPEAHMKOB W  TPYAOBBIX  apOUTpaxeil,
pPaccMaTpUBAIOMINX KOJUIEKTUBHBIE TPYIOBBIE CIIOPHIL.

Co nmusa BcrymuieHus: B cuty DenepanbHoro 3akoHa «O0 anbTepHATUBHOM MPOLIEIype
YperyJupoBaHusl CIOPOB C ydacTHeM MocpenHuka (mpouemype meauanuu)» Ne 193-03
(manee — 3akOH O MeIWalMU) K aJbTEPHATUBHBIM (IOCYIAEOHBIM) crocobaM pa3pelieHUs
TPYIOBBIX CIIOPOB J00AaBUIACh M IIPOLEAypa MeOMaluu’, 3aKOHOM PpEryJIHpYIOTCS
OTHOILIEHMUSI, CBA3aHHbIE C IPUMEHEHHEM MPOLEAYPbl MEIMAIIMU K CIIOpaM, BO3HUKAIOIINM U3
TpaXJAaHCKUX MPaBOOTHONIEHHH (B TOM 4WclIe B CBA3M C  OCYHIECTBJICHHEM
MpeANPUHUMATEIbCKOW JEATENbHOCTH), a TakKe CIopaM, BO3HUKAIOIIUM U3 TPYIOBBIX U
CEMEMHBIX MPABOOTHOIIECHUN.

[Ipouenypa mMeauan OTHOCUTEIBHO K TPYIOBBIM OTHOILECHUSM HE MPHUMEHSETCS K
KOJUIEKTUBHBIM TPYJOBBIM CIIOpaM, YTO ONpPaBIaHHO, TaK Kak e€ciid oOpaTUTh BHUMaHHUE HA
rmapy 61 TK P®, koropas peryiaupyeT HOpSAOK pa3pelieHHs] KOJJIEKTUBHBIX TPYAOBBIX
CIIOpPOB, MbI OOHApYy’KUM, 4YTO OHA YK€ COJEPKUT PEryJIMpOBaHHE MPUMHPUTEIBHBIX
npouenyp (cMm. ct. 402-403 TK PD).

IIpouenypa Menuanuu B COOTBETCTBMM CO CTaTbed 3 3aKOHA O MEIUALUU ITPOBOJUTCS
IpY B3aMMHOM BOJIEU3BSBICHUH CTOPOH Ha OCHOBE TaKMX IMPUHIMUIIOB KaK: JOOPOBOJIBHOCTS,
KOH(UIEHIINAJIBHOCTh, COTPYAHUYECTBO U PaBHOINpPABUE CTOPOH, OECHPUCTPACTHOCTh U
HE3aBHCHUMOCTb MEMATOpa.

[Ipu pasperieHnn TpyJIOBBIX CIOPOB COCOOAMU MeIUALMK MOJIb3YIOTCS MPO(COIO3bI,
BBICTYNAIOIIME B POJIM MOCPEAHUKOB MEXAy padoToaaTenssMu U paboTHHKaMH. B kauecTBe
IOCPETHUKA TaK YK€ MOXKET BBICTYIATh, HAIpUMEpP, paOOTHUK KaapoBOM ciyxkObl. OnHUM U3
BOXHEWIINX (DAKTOPOB, BIMSIOIIUM HA PE3yJbTaTUBHOCTb JESATEIBHOCTH KaJpOBOIO
paOOTHMKA 1O ONTUMHU3ALMU  OTHOLIEHUMH MEXIy COTpYyJIHUKaMH U Ha  €ro
npo¢eCCHOHANBHBIN aBTOPUTET, SBJISIETCA KaK pa3 HaJIMYUE Y HErO0 HABBIKOB M YMEHMH
MeauaTopa.

Ha ocHOBaHMUM BBIIIECKAa3aHHOTO MOYKHO BBIJICJIUTh CJEIYyIOIKE ClenupuIecKue
4epThl MEAMAIUM, JAIOIMMe ed MPEeuMYIIECTBO MPOTHUB JIPYTUX CIIOCOOOB YpPEryJIUpOBaHUS
KOH(UIMKTOB: CcB0OOO/Ja BbIOOpa, OMOpa Ha CHPaBEUIMBOCTb, ydacTHE B BBIPAOOTKE U
IIPUHATUU PELICHHUS, COIJIACUE CTOPOH C INPHUHATBIM PELUIEHUEM, BO3MOXXKHOCTH BBIXOJA W3
mporecca, BpeMsi U CTOMMOCTh PacCMOTPEHUs, KOH(UICHIIMAIbHOCTh, THOKOCTH Ipoliecca,
OTCYTCTBHUE KOPPYILIMOHHON COCTABJISAIOLIEH.

Ecnu roBoputh O CTaTUCTHKE NPUMEHEHUS MEAMALMM B KadyeCTBE aJbTEPHATHBHOU
MIPOLENYpBl YPEryJUPOBAHUS TPYIOBBIX CIOpPOB, TO OHAa HE MHoroducieHHa. Hanpumep, B
2015 romy myreM Meauanuy ObUTM YPEryJIUpPOBaHbI TPYIOBBIE CIIOPHI O BOCCTAHOBJICHUH Ha
pabote (15), B ToM 4mcCIie B CBS3H C YBOJBLHEHUEM IO MHUIIMATUBE paboTonatens (crarpu 71,
81 TK P® (8); - 06 ommare tpyna (24), B TOM 4ucie O B3bICKAHWM HEBBITUIAYCHHOMN
3apa0OTHOI MJaThl, APYTUX BHIUIAT (M KOMIIEHCAIIMK 32 33JE€PXKKy MX BBILIATHI) (21); - 0

! Bnacenko M. C. [IpuMeHeHre MeTHATUBHBIX TIPOIETYp B Pa3pelleHuH CIOPOB, BOSHUKAIONIUX U3 TPYIOBBIX
npaBooTHomenut // BectHux Huxeroponckoro ynusepcurera uMm. H.UM. JlobaueBckoro. -2016. -Ne 1. -C.
110-115.
2 Tam xe.



BO3MEINICHUU yliepOa, NMPUUUHEHHOTO MPU UCTIOJHEHUU TPYAOBBIX 00s3aHHOCTEH (6), B TOM
yucjie 1Mo uckaM pabotomarenedt (4); - gApyrue, BO3HHUKAIONIME U3 TPYIOBBIX
npasootHomenuii (14)%,

B mneHcHOHHBIX cmopax, NPUMUPHUTEIBHBIE MPOLEAYPHl, B YAaCTHOCTH MeAHAIlUs,
BOOOIlIE HE TMPUMEHAIOTCA. TakuMm 00pa3oMm, BHUIHO, YTO MeAUaIus Kak Ccrocod
YpEryJIupOBaHUsl CIIOPOB SIBIISETCA OJHUM W3 HamOoJee MEePCHEeKTHUBHBIX HAMPABJICHUM, HO
HECOBEPIIECHCTBO 3aKOHOJATENbCTBA O MEIUAIMU JIeJaeT MPUMEHEHHWE ATOW MPOLEIyphl
3aTPyIHUTENBHOW W MAJONPUMEHMMOM, 4YTO MOATBEPXKIAETCS CYIeOHOM NpPAaKTHUKOH, B
YaCTHOCTH, OTMEUAINCh CIIy4au HCIOJIB30BaHUSI CTOPOHAMHU MPUMHUPHUTEIBHBIX MPOLEIYpP B
LENsAX  3J0YyNOTPeOSIeHUsT TMPOUECCyalbHBIMU TIpaBaMM U 3aTSATHUBAaHUS  CyJeOHOTO
pazOupaTenbcTBa.

TpynoBble U TIEHCHOHHBIE CIOPHI B OOJBIIMHCTBE CBOEM PACCMATPHUBAIOTCS CYJIaMU
oO1el IOPUCAUKIINKI. DTH CIIOPHI B YCIOBUSIX pa3Bajia MPEKHUX COIHATBHO-IKOHOMHUYECKUX
OTHOIIICHUM U MIEPEXOy K PHIHKY TPEOYIOT OT rOCYIapCTBa MPHUHSATUS HE TOJBKO COIMATILHO
000CHOBAHHOTO 3aKOHOJATENbCTBA B cdepe TPYAOBBIX MPABOOTHOIIEHUN, HO U cdepe
TIEHCUOHHBIX MPaBOOTHOIIICHUM, 0€3 KOTOPHIX HEBO3MOXKHO CTaOMJIbHOE U OCCKOH(IMKTHOE
pasButue rocyaapctBa. Pocmyck CoBerckoro Coro3a, TOCIEAYIONIUNA pacmaj, MPEeKHUX
OKOHOMHUYECKUX TMPABOOTHOIICHUN M mMepexoa K (PaKTHUECKH Majao KOHTPOIUPYEMOMY
pPBIHKY, TIpUBEIM K 3HAUUTEIbHBIM M3MEHECHHMSIM B TPYJIOBBIX M TIEHCHOHHBIX
MPAaBOOTHOLICHUAX, 3aKPEIIEHHBIX B HOBOM TK P® 1 HOBBIX NMEHCMOHHBIX 3akoHax. U ecnu
co3ganue TK PO mpoxoauno nmpu yyactuu mpodcoro30B U XOTsI Obl YACTUYHBIM YUETOM UX
MHEHHUs, TO IEHCHOHHOE 3aKOHOJATEJbCTBO PA3BUBAECTCS HCKIIOYUTEIBHO C YYETOM
¢unancoBoro nonoxenus [lencuonnoro gonna u gurancororo nonoxeHus PO u He Bcernaa
YUHUTBIBAET PAHEE MPUHSITHIE 3aKOHBI, PETYJIUPYIOLIME IEHCUOHHBIE TPAaBOOTHOILICHHUS.

Ecnu paccmarpuBath mpolueccyalibHble 0COOEHHOCTH JIEJ, BBITEKAIOUIUX U3 TPYAOBBIX
IIPABOOTHOIIEHUHN, TO, MPEXJE BCEro, JOJDKHO OBITh YYTEHO HEPABEHCTBO IMEPErOBOPHBIX
BO3MOXXHOCTEH pabOTHHKA W paboToAaTeNs, CIEICTBUEM KOTOPOIO SIBIISIOTCS CIielUalbHbIe
npaBmwia 0 BeiOOpe (HOpMBI pa3pelieHus TPyAOBOTO CIOpa U O JOTOBOPHOM IMOJCYIHOCTH.
Tak, 3akitoueHHOE MEXJy paOOTHUKOM M paboToAaTeNeM CorjalleHHe O NPUMEHEHHUU
IpoLeayphl MEIUALMH HE HCKIIOYAET BO3MOKHOCTH OOpaTHTHCA B cyn’. Takike TpyHOBBIE
CIIOpPBI HE MOTYT OBITh TIEPEIaHBl HA pacCMOTpeHue TpeTeiickoro cyaa (1. 3 4. 2 ct. 22.1 I'TIK
P®)3. Takum o00Opa3oM, JuMOO 3aKIIOUEHHE COIJIAIIEHUS O BBLIOOpE (OPMBI pa3pelleHus
TPYJIOBBIX CIIOPOB HE JOIMyCKaeTcs (HampuMmep, TpeTelickas OoroBopka), MO0 UX HaTU4Hhe He
MPEMmsITCTBYEeT OOpalleHHui0 B CyJ (CorjamieHue o MeAuanuu win o0 00s3aTeIbHOM
10CYIeOHOM OOpaIleHUH B KOMHUCCHIO 10 TPYIOBBIM criopaM?).

OrpaHuyeHusi, CBSI3aHHbIE C HEPABEHCTBOM IE€PErOBOPHBIX BO3MOMXKHOCTEH, JOJIKHBI
pacrpocTpaHsIThCss W Ha JoroBopHyto monacyaHocTts (ct. 32 TTIK P®), mockonbky
paboTonaTenb MOXKET HaBs3aTh PAOOTHUKY HM3MEHEHHE TEPPUTOPUAIBHON TMOJCYAHOCTH.
Ananu3 cyneOHON MPaKTUKU TMOKa3bIBAET, YTO OOBIYHO CYJBI MPEAOCTABISIOT PAOOTHHUKY
MpaBo BBIOOpA MecTa paccMOTpeHHs cropa. Hamuwuwe cornamieHus o BBIOOpE MOJICYTHOCTH
MO3BOJISIET PabOTHUKY IMOAATh MCKOBOE 3asBICHHE B CYJ, YKa3aHHBIA B 3TOM COTJIAIICHHH.

! Cm.: CripaBka o npakTuke npuMenenus cynamu defepansHoro 3akona ot 27 mons 2010 . Ne 193-d3 "06
aIbTEPHATHBHON MPOLEAYPE YpPEeryaHupOBaHUsl CIHOPOB C Y4acTHEM MOCPEIHMKA (Ipoueaype Menuanun)" 3a
2015 rox" (ytB. Ilpesuanymom Bepxosnoro Cyna P® 22.06.2016) // CIIC «Koncynsranllmocy.

2cr. 7 @3 or 27.07.2010 N 193-®3 "O6 anbTepHATHBHOM Mpoleaype yPeryaupOBaHKs CIOPOB C Y4aCTHEM
rocpenHuka (poreaype Meauarm)"

® Bapwimmukos I1.C. HekoTopsle mporeccyaibHble 0COOEHHOCTH CYI0NPOU3BO/CTBA MO TPYIOBBIM criopaM //
ApOuTpakHbIN U rpaxkaanckuii mpouecc. -2017.- Ne 6. -C. 16 - 21.

4 Cwm., mampumep AmNeIAIMOHHOE ompeneneHne BepxosHoro cyma Pecny6mukum Caxa (SIkyrus) or
08.07.2013 o memy Ne 33-2397/2013 // CIIC "Koncynbrantl Inroc".
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OpHako Takoe COIJIaIEeHWE HE OrPaHMYMBAET IpaBO PaOOTHMKA MOJATh HCK IO MECTY
HaXO0KIEHUs OTBETYMKA MIIM MECTY MCIIOJIHEHHUS TPYI0BOTO JOTOBOpal.

Anamu3upysa crateio 392 TK P®, perynupyrooiiyio TpyJdOBblE IpOLECCyalbHbIE
MIPaBOOTHOILIEHUs, Takxke Opocaercs B IJa3a, UYTO YCTAHOBJIEHbl COKpAalIECHHBIE
MpoLeccyallbHbIe CPOKU JUIsl 0OpallieHust B CyJ, B TO BpeMsl Kak paboTo/aTelb UMEET MPaBo
oOpatuThCcsi B CyJd, HampuMep, IO CIOpaM O BO3MELIEHUU pabOTHUKOM yuiepoa,
MPUYMHEHHOTO pabOTOATEN0 B TEUEHUE OJTHOTO T'0/1a CO IHA HaHECEHUs BpeJa.

Uro kacaercs mpoleccyaabHbIX OCOOEHHOCTEW PACCMOTPEHHUS 1€, BO3HUKAIOIIUX U3
IICHCUOHHBIX IpaBooTHOmEeHUH. K uX d4wncmy, B MEpBYyX oOdepenp, CIECAYyET OTHECTH
PETPOCIEKTUBHOCTh JIEUCTBUS NEHCHOHHOTO 3aKOHOAATENbCTBA. [104 peTpOCIIEKTUBHOCTHIO
IIPUMEHEHHs TIECHCUOHHOTO 3aKOHOJATENIbCTBA MOHUMAETCS BO3MOYKHOCTh INPUMEHEHUS MPH
YCTAHOBJICHUU TICHCUU TIOJOKEHUM HOPMATUBHBIX aKTOB, (OPMAIBHO YTPATUBIIHMX
IOpUANYECKYI0 crily. OCHOBHAS CIIOKHOCTD 3aKIFOYAETCSl B HEOOXOAMMOCTH JAOCKOHAIBHOTO
W3y4eHUs CYJIOM KaK aKTyaJlbHOro, TaK W paHee JECWCTBOBABIIETO IEHCUOHHOTO
3aKoHONarenbcTBa. B 0003pumom  OyaymiemM JaHHas OCOOEHHOCTh  TEHCHOHHOTO
3aKOHOJIATEIbCTBA HE YTPATUT CBOETO 3HAYEHHUS?,

NHo#l 0COOEHHOCTBIO BBICTYNAE€T HEBO3MOXKHOCTh TPOBEACHHUS MEAMATHUBHBIX
MpOLEIYp, 3aKIIOUYEHUs] MUpPOBOro corjamenus. B coorBerctBum co cr. 148 TTIK P®
3aJjayaMi TOATOTOBKM Jieja K cyAeOHOMY pa3OUpaTenbCTBY SIBISIIOTCS, B TOM YHCIIE,
npuMHupeHue ctopoH. [Ipo MenuaTuBHBIE TPOLEAYPHl YK€ ObUIO CKa3aHO BBILIE. 3ampeT xKe
Ha 3aKJIIOYEHUE MHUPOBOIO COIVIAIICHUS MMPUMEHUTENIBHO K IEHCUMOHHBIM CIIOpaM HANPSIMYIO
HE YCTAHOBJIEH 3aKOHOJAATeIbCTBOM. OJHAKO, UCXOIs U3 MyOIMYHO-TIPAaBOBOW MPUPOJIBI
paccMaTpuBaeMbIX OTHOUIEHUN, BO3MOXXHOCTb IMPUMHUPEHUS CTOPOH IIyTEM 3aKJIFOUYECHUS
COOTBETCTBYIOILETO COTIALIEHHUS PEACTABIISAETCS MAIOBEPOSTHOIM®.

Kpome »3TOro, cmnopsl, BO3HUKAKOUME NpPH HA3HAYECHHM, WCUYUCICHUU M BBIILJIATE
NEHCUI, MOTYT pa3pelaTbcs KaK TMOCPEACTBOM OOpalleHus B BBIIIECTOSIIIUNA OpraH
NEHCUOHHOTO obecrieueHus: (BHECYAEOHBIN MOPSIOK PAaCCMOTPEHUsl CIopa), TaK U IMpH
HEMOCPEACTBEHHOM oOpaimieHud B cya. [Ipm 3ToM 3aMHTEpecOBaHHOE JIUIIO BIIPaBe
CaMOCTOSITEIbHO BBIOMpATh COOTBETCTBYIOIIYIO (hOpMYy 3aIllMThl HApPYIICHHBIX MpaB, 0e3
KaKUX-JIMOO0 MpeBapUTEIbHBIX aMHHMCTPATUBHBIX IPOLELYp™.

HemnocpenctBenno B cyAeOHOM TMOpPSIAKE pPaccMaTpUBAIOTCS, HAMpPHUMEp, CIOPHI,
Kacaroluecs YCTaHOBJICHHs ()aKTOB, UMEIONIMX IOPUIUUYECKOE 3HAUCHHE, a TAaKKe CIIOPHI O
MpaBe Ha OTJEJIbHBIE BUIBI IEHCUOHHOTO 00ecIeueHusl.

B P® nencuonnoe obecrieueHue IEHCTBYET Ha YCIOBHUSIX CHUCTEMBI 00s3aTEIHHOTO
nencuonHoro crpaxoBanusi (OIIC). Kak mokasesiBaeT cyneOHas NpakTHKa, paboTomaTeNH
(cTpaxoBarenu) He Bcerjga JOOPOCOBECTHO BBITIONHSIOT BO3JIOKEHHYIO HAa HUX 3aKOHOM
00s13aHHOCTh TI0 YIUIaT€ CTPaxOBBIX B3HOCOB, B CBSI3M C 4YEM, 3aCTPAXOBAHHOE JIUIIO
mproOpeTaeT MpaBo Ha TMEHCHIO B pa3Mepe MEHbIIEeM, YeM IPH MOJTHOW M CBOEBPEMEHHOM
yIUIaTe CTPAXOBBIX B3HOCOB.

[ToaToMy Ba)KHOW SIBJISIETCS BO3MOXKHOCTH B3BICKaHHS C pabOTONATENsI CTPaXOBBIX
B3HOCOB B CyneOHOM mopsjake. JlelcTByromiee MEHCHOHHOE 3aKOHOJATENbCTBO IMPSIMO He
3aKpeIIsieT TMPaBO 3aCTPAXOBAHHOTO JIUIA TPEIbSIBIATH TpeOOBaHHE O B3BICKAHUU HE
YIUIAYEHHBIX B €ro II0Jb3y CTPaxoBbIX B3HOCOB. [Io maHHOMYy BOIpPOCY CBOIO IIPAaBOBYIO
no3unuio Bbickazan Ilnenym BepxoBnoro Cyna P®, yka3aB Ha TO, 4TO B cCiy4ae

! Bappimaukos I1.C. Yka3.pa6.

2 Cm.: CenmenpaukoBa M.I. CyneGHas 3alluTa TEHCHOHHBIX MPaB: MPoOIeMbl TEOPUH M TpakTuku / M.T.
CenenbnukoBa, A.A. Ilyssipésa // IlpaBonpumenenne. — 2018. — T. 2, Ne 1. — C. 164-179.

® Tam xe.

4 Cm.: 1. 20 c1. 21 @3 ot 28.12.2013 1. Ne 400-®3 «O cTpaxoBbix meHcusax», m. 17 cr. 9 ®3 28.12.2013 1.
Ne 424-D3 «O HaAKOMHUTENBHBIX MTEHCHIXY, CT. 65 3akoHa PO ot 12 despans 1993 r. No 4468.



HEBBINOJIHEHUSI CTpaxoBaTejIeM 00s3aHHOCTH, MPETyCMOTpeHHOU 1. 2 cT. 14 dexepanbHOro
3akoHa oT 15 nmekaOps 2001 r. Ne 167-®3 "O6 o0s3aTeIbHOM NIEHCUOHHOM CTPaXOBAaHUHU B
Poccuiickoit ®@enepauuu”, 1Mo CBOEBPEMEHHONM M B IOJHOM O0BEME YIUIaTE€ CTPaXOBBIX
B3HOCOB B Oromxker lleHcmonHoro ¢onna P®, 3acTpaxoBaHHOE JMIO HE JMILEHO
BO3MOXHOCTU OOpaTUTHCA C UICKOM B CyJ O B3bICKAHHH CO CTPaxoBaTelisi CTPaXOBBIX B3HOCOB
3a Ipe/IIeCTBYIOIMN TEPHOL..

Takum 00pa3oM, MOKHO OTMEHHUTh, YTO CYLIECTBYET HEPABEHCTBO MpPaB MOJHOMOYHUI
CTOPOH IMEHCUOHHBIX TPABOOTHOIIEHUH.

[leHCHOHHBIM 3aKOHOJATEILCTBOM IMPEAYCMOTPEHO MPaBO 3aCTPAXOBAHHOIO JIMIA
OCYULIECTBJISITh KOHTPOJIb 32 TIEPEYUCICHHEM CTPaxOBBIX B3HOCOB Ha 00s3aTelbHOE
MIEHCMOHHOE CTPaXxOBaHME, OJHAKO HE TMPEAyCMOTPEHO HHU KOHKPETHOTO MEXaHU3Ma
peanu3alnuM 3TOTO IpaBa, HU IMPABOBBIX IOCIEICTBUI HA Cily4yall BBIABJICHUS HAPYLICHUN
UCIIOJIHEHUsI 00s3aTeNIbCTB MO yIUIaTE€ CTPAaXOBBIX B3HOCOB B paMKaX OCYUIECTBJIEHUS
JAHHOTO KOHTpOJisi. B cBSI3M ¢ BBIIECKAa3aHHBIM  NPEIOCTABISETCS HEOOXOIUMBIM
YCTaHOBJICHHE B 3aKOHOJATENIbCTBE O00s3aTeNbHON A0CYyAeOHON Mpoleaypbl B3bICKAHUS
HEYIJIAYEeHHBIX CTPAXOBBIX B3HOCOB MO 3asIBICHUIO 3aCTPAaXOBaHHOTO JIUIIA.

3aBepiuasi aHAJIU3 PACCMOTPEHUS MPOIIeCCyaTbHBIX OCOOEHHOCTEH PAaCCMOTPEHHUS JE,
BBITEKAIOLIUX U3 TPYAOBBIX M MEHCUOHHBIX MPABOOTHOUIEHUH, clieAyeT oOpaTUTh BHUMaHUE
Ha TO, YTO NPUHMMAEMble HOBbIE 3aKOHOJATENbHBIE AaKThl, PETYJIUPYIOIIUE TPYAOBHIC,
TIEHCUOHHbIE ¥ HHBIE COILMAJIbHO-3HAYUMBbIE TMPABOOTHOIICHUS, YCIOXKHSIOT TOJyYeHHe
rpaxaanamu P®: paGoTHUKaMH, IEHCUOHEPAMH, UHBIMH KaTETOPUSAMH TPaXk/IaH Pa3IMYHbIX
COLIMAIIBHBIX JIBIOT, MOPOXKAAKT COLMAIBHYIO HANPSKEHHOCTb MEXAY Pa3HBIMHU CJIOSIMH
ofmecTBa M MPHUBOJAT K TMOSBICHUIO HOBBIX IPOLECCYAIbHBIX CIIOXKHOCTEH IIpU
pPacCMOTPEHUH JAHHBIX JEIL.

B wyactHOCTHM, COXpaHEHHME MUHUMAJIBHOIO pa3Mepa 3apabOTHOM  IJIaTshl,
HECOPa3MEpPHOI0 C PEAJbHBIM YPOBHEM KM3HU, HEXEJIAHWE IOCYAApCTBA YPaBHATH IIPABUIIA
onpeneneHus 3apabOTHON MiaThl pPyKoBOJAWTENEH M uX pabOTHHKOB BO Bcex cdepax
X034HCTBa, OTCYTCTBHE JTU(PPEPEHIUPOBAHHOIO MOJ0XOJAHOTO HAJora U €AWHOro JUIsl BCei
CTpaHbl IJIaHA Pa3BUTHUsA POCCUICKOM SKOHOMMKH, HE IO3BOJIAIOT CO3/1aTh YCJIOBHS JUIS
JIOCTOMHOTO YPOBHS KU3HU rpaxkaaHam PO.

[IpuHrMaemble HbIHE TpaBUTENbCTBOM PX@ HOBBIE NpodeccHoHalbHBIE CTaHAAPTHI,
KOTOpbIE B OyIyIIIeM 3aMEeHST KBATU(PUKAIMOHHBIE CIIPABOYHUKHU MPOGECCHl U TOIKHOCTEH,
YIIEMJIIIOT [paBa CIEMUAIUCTOB B PA3IMYHBIX OOJNAaCTAX Xo3siicTBa Ha paboTy 1o
MOJyYEeHHON CHEeIUalbHOCTH M KBalMU(UKALMK, W 3aHATHE TeX WM HHBIX JOJKHOCTEH,
HampuMmep, negarorndeckux B BY3ax u uHBIX 00meo0pa3oBaTelbHbIX YUPEKACHUSX,
KOTOpBIE OHHM 3aHUMAlM /0 MPHUHATHUSA 3aKOHAa O MPOPECCHOHAIBHBIX CTaHAAPTaX B CHILY
YCTAHOBJICHUS Ul JTAHHBIX JOJDKHOCTEH HOBBIX KBaJU(HUKAIMOHHBIX TpeboBaHuil. Bee ato
MIOPO>KJIA€T HOBBIE JOIOJHUTEIbHBIE MPOLIECCYATIbHBIE CII0KHOCTHU IIPU PACCMOTPEHUH TaKUX
TPYZOBBIX CIIOPOB B cyjAax OOIIel IOPUCIUKIIUU U BICUYET JONOIHUTEIbHBIE CIOKHOCTHU MPH
pa3peleHnt TPYI0BBIX CIIOPOB.

Kpome 3Toro mporeccyanbHble U MpOLeaypHble TpoOIeMbl BOSHUKAIOT TAK)KE B CBA3H
C TMOIBITKOM HE YUYUTHIBaTh paHEe CYLIECTBYIOIIME IIpaBWiIa Yy4€Ta HAMMEHOBAHMM
JOJDKHOCTEH M mpodeccuil myTEM paclpoCTpaHEHUs Ha MEpUOAbl BpeMeHH paboThl 10
MPUHATUS HOBBIX HOPMAaTUBHBIX aKTOB M HOBBIX MPABUJ, O KOTOPHIX paOOTHUK HE 3HAI U HE
MOT TIpeAToaraTh MNpH MOCTYIUICHUU Ha padoTy.

Crnucok nuTeparypsl:

! Cm.: m. 6 Tlocranosnenns Ilnenyma Bepxosnoro Cyna P® or 11 mexabps 2012 r. Ne 30 "O mnpakTuke
paccMOTpeHHs CyllaMH Jiell, CBSI3aHHBIX C peajiM3alyell mpaB rpaxaaH Ha TpyJoBble neHcuu" // BromnereHsb
Bepxosroro Cyna P®. -2013. -Ne 2.
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KY3BAT'APOBA B. A.”

IIpumupuTeabHBIC IPOLEAYPHI NPH 3a1HMTE HHTEJIEKTYAJIbHBIX NPaB

Annotanms. B craThe mpuBeneHa CTAaTHCTUKA 3alUThl WHTEJUICKTYAIbHBIX TIpaB C
MPUMCHCHHEM aJIbTCPHATUBHBIX CIIOCOOOB 3amuThl. Takke paccMaTpUBacTCS 3aluTa
WHTEJUICKTYaJIbHBIX TPaB B YCTAaHOBJICHHBIX T'PAXKIAHCKUM 3aKOHOJATEIBCTBOM (hOpMax H
croco0ax 3aluThL.

KittoueBbie cli0Ba: MHTEIICKTYalIbHBIC TIPaBa, CIIOCOOBI 3al[UThI, aJbTCPHATHUBHBIC CITOCOOBI
3aIUTHL.

Conciliatory procedures at protection of the intellectual rights

Annotation: Statistics of protection of the intellectual rights with application of alternative
ways of protection is provided in article. Also protection of the intellectual rights in the forms
and ways of protection established by the civil legislation is considered.

Keywords: intellectual rights, ways of protection, alternative ways of protection.

CornacHO JaHHBIM CTaTUCTUKH U3 caiita CyJga MO WHTEUIEKTyaJbHbIM mpaBam 17
cyqeii, U3 HUX 3 PYKOBOJCTBO CY/Ia), TI0 IIEPBOM MHCTAHIUU STUM CYIOM PAcCMOTPEHO:

Ton 2014 2015 2016 2017 218
KonnuectBo 783 703 748 680 689
Zen

Bce cniopsl, moasenomcTBeHHbie Cyay M0 MHTEIEKTyalbHBIM npaBaM (nanee — Cyn),
JIeNATCS Ha JIBa BUJA!

1. OKOHOMHUYECKHE CHOpbl M JpyTHe [eNa, BO3HUKAIOIIME W3 TPaXKIaHCKHUX
npaBooTHoueHui (nanee — 'TIO0);
2. DKOHOMUYECKHE CTIOPBI U JPYTHE JIeNa, BOSHUKAIONINE U3 aIMHUHUCTPATUBHBIX

Y UHBIX yOIHYHBIX npaBooTHoIIeHui (ganee — [ITTO0).

" KY3BATAPOBA BEPOHUKA AJIEKCAHJIPOBHA, KaHauaaT IOpHAMYECKUX HAYK, JIOLEHT Kadeaphl
npeanpuHUMaTensekoro npasa Cankr-IlerepOyprekoro uncrutyra (punuana) PI'BOYBO «Bcepoccuiickuit
rocynapctBeHHbI yHuBepcuteT toctuuuu (PIIA Muntocra Poccun)» KUZBAGAROVA VERONIKA
ALEKSANDROVNA, Candidate of Law Sciences, associate professor of the enterprise right of the St.
Petersburg institute (branch) of FGBOUVO "All-Russian state university of justice (RPA of the Ministry of
Justice of the Russian Federation)"

! http://ipc.arbitr.ru/node/13545


http://ipc.arbitr.ru/node/13545

O06e kareropuu e, MOJBEPKEHBI TOMY, YTO SKOHOMUYECKHUE CIIOPHI U3 TPAXKIAHCKUX U
MyOJIMYHBIX MPABOOTHOIIEHUN, MOTYT OBITh MPEKPAIIEHbl IO OCHOBaHUSM, KOTOPBIE MOKHO
OTHECTHU K pe3yJbTaTaM MPUMHPUTEIBHBIX MPOLEIyp, KaK Pa3HOBUIHOCTH aJIbTEPHATUBHBIX
croco0oB paspelieHust cropoB. M3 gaHHBIX cTratucTku Ha caite Cyaa, K TakuM Mepam
MO>KHO OTHECTH MHUPOBOE COTJIAIIEHHE U OTKA3 OT HCKa.

Ecau npunsaTh ykazaHHOE, TO MOYKHO TIPUBECTU JJAHHBIE, U3 KOTOPBIX MOXKHO BBICUUTATh
B MPOIICHTHOM OTHOIIEHWU TEX CIIOPOB, KOTOPBIE MPEKpPAIICHBl MyTeM MPUMHPUTEIBHBIX

mpoueayp.
Ton 2014 2015 2016 2017 2018
Bun cnopa, ux I'TI0O [II10 | I'TIOO 100  ITIO [Ir1oo TTIo OO0 TTI0O0  III0O
KOJIMYECTBO 461 o 460 243 o 269 o 342
332 479 338

[pekpamieHo 55 0 85 0 72 1 69 0 51 0
MHPOBBIM (11.9%) (0%) | (18.4%) (0%) (15%) (0,3%) (20.4  (0%) (7.4%) (0%)
COTJIAllICHHEM %)
[pekparmieHo 83 10 92 17 84 16 65 23 68 30
oTkazoM oT ucka | (18%) (3%) | (20%) (6.9%) (175 (5.9%) (19.2 (6.7%) (9.8%) (4.3%)

%) %)
Wroro, % 29.9% 3% 38.4% 6.9% 325% 6.2%  39.6% 6.7% 17.2%  4.3%

Taxkum oOpa3om, B cpeHEM HCIOIb30BaHUE MPUMHUPUTEIBHBIX Tporeayp B 2014-2018
r. coctaBui 35.1% no cnopam u3 I'TIO0, u 5.7% no cnopam u3 [T100.

Ecau cpaBHUTH 3TH 1TU(DPBEI, C TEM KOTUYECTBOM JIEN, TIO CTIOPAM KOTOPBIX MPEKPAIICHBI
Jena B cydax oOIIed IOpUCIUKIIMU W apOMTpPaXHBIX Cyaax, TO TMokazarenb B Cyae 06e3
COMHEHHH BBIIIIE.

CoBpemeHHasi JOKTpuHa B cdepe 3amuThl TIpaB, MOXKHO OINPEACIUTh Kak
OCYIIIECTBJICHHE CyOBEKTUBHOTO MpaBa, BBIpAXKAIOIIEeCs B JNEUCTBUAX, MPEANPUHUMAEMBIX
CaMUM JIMIIOM, KOTOPOMY MPHUHAJJIC)KUT TAaKOE MPaBO, TaK U B TPEOOBAHHH COBEPILICHUS
ONPEACIICHHBIX ACHCTBUN OT JIPyruXx JMI. B Teopuu rpakaaHCKOro mpaBa, TaKOW MOAXOT
Ommke K 00s3aTeIbCTBEHHBIM TIPABOOTHOIIEHUSAM, JIETaIbHOE TOJIKOBAaHHE KOTOPOTO
npuBegeHo B cT. 307 'K P®. Oxnako TpeOGoBaTh COBEpIICHUS OMPEICICHHBIX ICHCTBUIMA
obnmagaTenh CyOBEKTHBHOTO IIpaBa MOXKET M B OTHOIIEHUAX MHTEIUICKTYalbHON
coOCcTBEeHHOCTH. Takas CMEXHOCTh OOBEIMHSET CaMOCTOSITEIBHBIC TPa)kJTaHCKO-TIPaBOBHIE
rpymnmbsl oTHomeHud. Korpa 3ammra mo peanu3arnuu TpeOOBaHMI oOJiajaTenieM IpaBa HE
JOCTHTaeT Iedd B JOOPOBOJBHOM  TOPSJKE, OTEYECTBEHHBIM  IPABOIOPSIKOM
MPeAYCMOTPEHBI (OPMBI M CHOCOOBI 3aIIUTHl HAPYIICHHBIX CYOBEKTHBHBIX T'PaKIaHCKUX
Trpas.

N3BectHO, uTO (oOpMy 3amIUThI, TOJ KOTOPOM HAMH IIOHUMAETCS BHYTpPEHHE
cozepsKalas COBOKYIIHOCTh CPEACTB U CIIOCOO0OB 3aIUTHIL, B 3aBUCHMOCTH OT CyOBEKTa MX
NMPUMEHEHUs,  pa3ACNSAI0T  HA:  HewpucoukyuonHyro  (OCyIECTBIsAEMas  CaMHUM
YIPAaBOMOYCHHBIM JIMIIOM: TMPUMHUPHUTEIb, MEIUATOpP, HE3aBUCHUMBIA SKCIEPT, U [Ip.) H
opucoukyuonuyro (OCyIIecTBIIsIeMas KOMIETEHTHBIM OpPraHOM: CyJ WM HMHOM Opras,
oOnamammuil KOMIETEHIIMEH Ha BBIHECEHHE O00S3aTEIbHOTO JUIS MCIOJIHEHHS CTOPOHAMHU
MTOCTAHOBJICHUS).

3ammTa WHTEJUICKTyaIbHBIX TIPaB CErOJIHS HACTOJIBKO BaKHAs CTOPOHA OOIIECTBEHHOU
XKU3HHM, YTO C HEW CBA3BIBAETCA HOPMAJIbHOE, €CTECTBEHHOE pPa3BUTHUE OTHOIICHUH 110
CO3/IaHUI0 U UCIIOIB30BAHUIO PE3YJIbTATOB TBOPUYECKOM NEATENbHOCTU (IPOU3BEACHHS HAYKH,
JUTEpaTypbl, UCKyCCTBA U JIp.), a TAKXKe yCHEIIHOCTh BCTymiieHus Poccun Bo Bcemuphyro

! Cneayer 3aMCTUTb, YTO TOJIBKO YCpPEC3 IMPUMCHCHHUEC 60 6HE ITUX CII0CO00B ¢ MNOMOIIBIO OIMPCACICHHOI'O
CpCacCTBa, 410, MO CYTU COCTABJIACT €r0 COACPIKAHUEC, COCTABJIAIOIICTO €ro NpeaAMET, MOKHO YBUJICTh (bOpMy



TOPrOBYIO OpPraHU3AIMI0 U KakK CIEJCTBHE BEJCHHE SKOHOMUYECKOW JesATEeThHOCTH Ha
YCJIOBUSIX COOTBETCTBYIOIIUX MHUPOBBIM cTaHaapTam. lIpencraBisieTcss Ge3yClIOBHBIM, 4YTO
pelieHue JaHHOM MpoOIeMbl HEOOX0IMMO pacCMaTPUBATh KaK ¢ MaTepUaIbHO-TIPAaBOBOM, Tak
U C MPOIIECCYaIbHO-IPABOBOM CTOPOHBI JAHHOTO BOIPOCA.

Ceroans B cTpaHax ¢ pa3BUTON POpMOI JEMOKpATUH, KOTAa UMEETCS TOBEPUE YACTHBIM
JUIIaM CO CTOPOHBI TOCYAapCTBa, OOJbINAs POJIb B PEHICHWU 3TOTO BOMPOCA OTBOJUTCS
albTEPHATUBHBIM, IMOMHUMO TOCYAAPCTBEHHOTO CyJa, METOJaM pa3pelieHusi MPaBOBBIX
KOH(JIMKTOB, B T.4. M MO MpoOiiemMaM 3allluThl UHTEIJIEKTYalbHbIX TpaB. IMEHHO B 3TOM
acCIIeKTe MOWUJIET JalbHENIIEE CONECPKAHNE HACTOSIIEH CTAThH.

MarepuanpHO-TIpaBOBasi CTOpOHA MPOOJEM  3allUThl WHTEIUICKTyalbHBIX IpaB
HayMHaeTcss ¢ (opmbl 3amuThl paccMmarpuBaeMoil cdepe otHomenuit (ct. 11 'K PO).
beccopubiM  sBNIETCS BO3MOXHOCTh ~ TPUMEHEHUs  camozawumsl. CamMo3zalura
MHTEJUIEKTyalbHbIX MpaB, jomnyckaemas cT. 14 'K P®, olycnoBnena pasHooOpasueM u
cB00OZON BHIOOpA CIOCOOOB 3aIIUTHI, C €IUHCTBEHHBIM YCIOBHEM — TpaHHUIAM 3allMThI.
['maBHBIM ycCJOBUEM SIBIISIETCS TO, YTO CIOCOOBI JOJKHBI OBITH COpPa3MEpPHBI HAPYIICHHUIO
MpaB M HE BBIXOJUTH 3a Mpeeibl NCUCTBUN, OOBEKTUBHO HEOOXOIUMBIX IS TIPECCUCHUS
TaKuX JIEUCTBUU.

Cornacho m. 5 cr. 1242 T'K P® opeanuzayuu no ymnpasnenuro npasamu Ha
KONNeKMUBHOU OCHO8e BIIPaBe OT HMMEHU TIpaBooOiagaTesiel WM OT CBOET0 HMMEHHU
MPEAbSIBIATh TpeOOBaHUSI B CyJ€, a TaKXKe COBEpIIaTh HWHBIC FOPUAMYECKUE EHCTBUS,
HEOOXOMMBIE IS 3awumsl TIPaB, IEPETAHHBIX UM B YIIpaBJIeHNE Ha KOJJIEKTUBHON OCHOBE.

AxkpeauToBanHas opranm3aiusa (cratbs 1244 'K P®) Taxke BmpaBe OT HUMEHHU
HEOTpeIeNIEHHOT0 Kpyra paBoobiagaTesield NpeabaBIsTh TpeOOBaHUS B CyJle, HEOOXOANMbIE
JUIsL 3allMThl TIPaB, YIpaBJICHUE KOTOPHIMU OCYIIECTBJISET Takas opraHuzauus. Crnemyer
o0paTuTh BHUMaHUE Ha TO, YTO:

- BO-IIEPBBIX, COMIACHO I. 6 JaHHON HOPMBI MPABOBOE MOJOKEHUE OpraHU3aLMil MO
yOpPaBICHUIO MpaBaMU Ha KOJUIEKTMBHOW OCHOBE, (DYHKIIMM STUX OpraHu3alluii, MpaBa U
00s13aHHOCTH uX wieHoB onpenenstores ['K PO, 3akoHaMu 0 HEKOMMEPUYECKUX OpraHU3aIMsIX
u TumoBeiM ycTaBOM (KOTOpBIM JOJDKeH ObITh yTBepxkacH IIpaButensctBoM PdD)
COOTBETCTBYIOILLIUX OpraHU3aIUi.

- BO-BTOpBIX, corjacHo cT. 1244 T'K P® pjanHHble oOpraHu3anvu JOJKHBI B
00s13aTeNTbHOM MOPSAKE NOTyYaTh U UMETh aKKPEIUTAINIO (aKKPEIUTOBAHHASI OPTaHU3aIINs ).

Ceromnst mpaBooOiafaTeny, KOTOpbIE HE 3aKIIOYUIH JIOTOBOPBl C TaKUMU
opranu3anusiMu 3anuinensl m. 3 cr. 1244 'K P®, cormacHO KOTOpOM akKpeAUTOBAaHHAas
OpraHm3aIys, enpase HapsIy C YIPaBJICHUEM IpaBaMu TeX MmpaBoobiaaaresneil, ¢ KOTOPbIMU
OHa 3aKJII0YHUJIa JIOTOBOPHI B IMOPSIKE, MPEIyCMOTPEHHOM IMyHKTOM 3 crathu 1242 'K PO,
OCYIIECTBIISITH yIpaBlIeHNE MpaBaMU U cOOp BO3HArpaXkJI€HUs JJIs TeX MpaBooOIaaaTene, ¢
KOTOPBIMH y HEE€ TaKHe JI0TOBOpHI HE 3aKito4eHbl. [[pruMeHeHne Ha MpaKTHUKE MOJ0KEHHUI
yKa3aHHOU BbIIIE HOPMBI IIMPOKO U3BECTHO B OTEYECTBEHHOM IpPAaBONPHUMEHEHUHU. Tak, B
nene no ucky Gala Records nporus komnanmii «Jlenu» u «Jlemur.py», B KOTOPOM OTBETUHK
cuuTtan, 4to mnpuodOpen mpaBa oT Dexepanuu mpaBooOiagaTesieid MO KOJUJIEKTUBHOMY
YOPaBJICHUIO aBTOPCKUMU IMpPaBaMU MpPHU UCIOJIB30BAHUM NPOU3BEACHUN B MHTEPAKTUBHOM
pexume (OPAHWP), kotopas, B CBOIO OuUepe/b, CChUIAsACh, HA TO, YTO IOCJEIHSS BbIaja
JUICH3MI0 KoMmaHusaM «Jemut» u «Jlemut.py», Bmaaeronux Mp3-caritamu Delit.net u
Delit.ru, cuuras, 4TO: «OT MMEHH BCex oOiamaTeNied IMpaB, BKIOYAas TEX, KOTOpPbHIC HE
THepeiaay OPraHu3aluy IIOJHOMOYHUH» - IPABOMEPHO BBLIAIH JIMLEH3UIO OTBETYMKAMY,

! Cm. Pas6uparenscTso ¢ nerambHbIM ucxonoM // Kommepcant. 14 despans. 2007. C. 7.



JlesTeNnbHOCTh AKKPEAUTOBAHHON OpraHU3allMy OCYIIECTBISETCS IO0J KOHTPOJIEM
MunucrepcTBa KynsTypsl PO, Kyna Takme opraHu3alyu OpeaCcTaBISIOT €KETOAHBIE OTUYETEI
¢ onybonukoBanueM ero B CMU. ®opma otuera yrBepxkaeHa Ilpukazom PocoxpaHKyabTypsl
ot 15.10.2010 Ne 182 «O06 yTBepxaeHUN (GOPMbI OTUETA AKKPEAUTOBAHHON OpPraHU3alMH IO
YIPaBIEHHIO ITPAaBAMH Ha KOJUIEKTUBHOM OCHOBEN?,

Cnenyer ormeruTh HOBOBBeneHue cT. 1244.1 'K P®, kotopoe mnpowmsomnuio ¢
BCTymuieHHeM B cuity ¢ 14 mas 2018 r. @enepanproro 3akona ot 14.11.2017 Ne 319-d3 «O
BHECEHHHM M3MEHEHUI B YacCTh YETBEPTYIO ['paxkaaHckoro koaekca Poccuiickon denepanuny
8 KOTOpBIM BBENEHO TIOJIOKEHUE O HaOJMIONATEILHOM COBET, ACHCTBYIONIMM IIPH
AKKpPEIUTOBAHHOW OpraHu3allMid Ha OOIIECTBEHHBIX HayaigaxXx. [akoll COBET SBISIECTCS
KOJUJIETHAJIbHBIM OPraHOM, OCYLIECTBJISIET KOHTPOJIb 32 JAESITEIbHOCThIO €€ UCTIOJHUTEIbHbIX
OpPraHOB, a TAKXKE PEIIaeT WHBIE BOMPOCHI, OTHECEHHBIE TUIIOBBIM YCTABOM aKKPEIUTOBAHHOM
OpraHM3aluu K €ro MCKJIIOYWTEIbHOM KoMmneTeHUHMH. KpacHOM nuHMEH NpOXOIUT TO, YTO
COBET OCYIIECTBIISIET KOHTPOJIb MPOXOKACHUS (DMHAHCOBBIX CPEJCTB B OpraHu3anuu. Takoi
KOHTpPOJIb HeoOXomuM s oOecrieyeHus:  pacnpeaesneHus BO3HArpax/JIeHUs,
npeaycMotrpeHHoro cr. 1245 T'K P®, B m. 3 KOTOpOH YETKO OMNpeleseH pa3Mep
Bo3HarpaxaeHus astopam (40%), ucnomuutensm (30%) u U3roToBUTENSIM (HOHOTpaMM U
ayIMoBHU3yalbHBIX Tpou3BeacHuil (30%), 4yTo TpHAaeT JaHHBIM OTHOIICHHUSM SICHOCTh H
MPO3pPavYHOCTh, B T.4. 3alIUIIEHHOCTh KaK CO CTOPOHBI CMEXKHBIX YYaCTHHKOB JIaHHBIX
OTHOIIICHUM, TaK U CO CTOPOHBI MTyOJIUYHO-TIPABOBBIX 00pa30BaHUM.

Cynebnas ¢dopma 3amuthl, rapantupoBanHas cT. 46 Koncturyuum P®D ocrtaercs
raBHOM U obmenoctynHon. CornacHo 1. 1 cr. 1248 T'K P® crniopsl, cBS3aHHBIE C 3alIUTON
HapYILLIECHHBIX WM OCIIOPEHHBIX UHTEIUIEKTYaIbHBIX IIPaB, PACCMATPUBAIOTCS U Pa3peLIAIOTCS
B COOTBETCTBUU C IOJABEIOMCTBEHHOCTBIO JIE€J], YCTAHOBJIEHHON 3aKOHOJATEIbCTBOM CYJOM,
apOUTPaKHBIM WA TPETEHCKUM CYJIOM.

BaxxHbIM ocTaeTcs aIMUHUCTPATUBHBIN MOPSIOK 3alUTHl MHTEIUIEKTYaJbHBIX MpaB (11.
2 ct. 11 TK PO®). Ilepedensp 3anuiuThl IpaB B TaHHOM MOpsaKe onpenensercs m. 2 cT. 1248 I'K
P® (cBsizaHHBIX ¢ MOJavell U pacCMOTPEHUEM 3asBOK Ha BhIJIauy MATEHTOB HA U300peTEHUS,
MOJIE3HbIE MOJIETH, TPOMBIIIJICHHBIE O0pa3lbl, CENEKIMOHHBIE JOCTH)KEHUS, TOBAapHBIC
3HAaKW, 3HAaKM OOCITY>KMBAaHMS W HAaWMEHOBAaHUS MECT TMPOUCXOXKIEHUS TOBApPOB, C
rOCYJapCTBEHHON pErucTpalell 3TUX pPe3yJabTaTOB MHTEIJIEKTYaJbHON IEATEIbHOCTU U
CPEACTB MHIAMBUIyaIW3allid, C BbIJAYEH COOTBETCTBYIOUIMX IPAaBOYCTAHABIMBAIOIINX
JOKYMEHTOB, C OCIIAPUBAHUEM MPEIOCTABICHUS 3TUM pe3yJibTaTaM M CpPEeACTBAM IPaBOBOM
OXpaHbl WIH C ee MpeKkpaiieHnem). J[anHble cropsl, 10 00palleHus: B CyJl KOTOPOE SIBIIAETCS
00s13aTeNbHBIM) OyIyT paccMaTpHUBATBCS COOTBETCTBYIOUIUM (efepaibHbIM OpPraHOM
WCIIOJIHUTEIBHOM BJIACTH TIO MHTEIIEKTYaJIbHOM COOCTBEHHOCTH WIIM IO CENEKIIMOHHBIM
JTOCTHXKEHUSIM. B oTaenbHO# cTpoke, crophl ompenensiembie ctatbsiMu 1401-1405 TK PO
(cexpeTHbIe U300peTeHNs1), pacCMaTPUBAIOTCS OPraHOM, YIOJHOMOUYeHHBIM [IpaBuTenbcTBOM
P®. Tlopsmok paccMOTpeHHsS CIOpOB, a 3aBUCUMOCTH OT cdepbl  OTHOUICHHM
WHTEJUIEKTYaIbHOW COOCTBEHHOCTH, ompenenserca I[Ipukazom Muncensxo3a P® ot

! IMpukas MunkynsTypsl Poccun ot 23.12.2011 N 1224 «O6 yTBepkaeHnH AJMHHUCTPATMBHOTO PerjiaMeHTa
ucrionHeHns MuHHCTEpCTBOM KynbTypbl Poccmiickoii  ®enepanuu  rocyJapcTBEHHOH (QYHKIHH —TIO
OCYLIECTBICHUIO TOCYJapCTBEHHOIO KOHTPOJIs W Haa3opa 3a JACITENbHOCTBIO aKKPEAWTOBAHHBIX
roCyJapCTBOM OpTaHM3alMi, OCYIIECTBIAIOMMX KOJUIEKTUBHOE YIIpaBIEHUE aBTOPCKUMH U CMEKHBIMH
npaBaMm» // BrosieTeHb HOPMAaTUBHBIX aKTOB (e/IepalIbHBIX OPraHOB UCIIOMHUTENbHON BiaacTu. 2012. Ne 41.

? [Ipukasom PocoxpankyibTypsl oT 15.10.2010 N 182 «O6 yTBepskaeHun GOpMbI OTHETa aKKPETUTOBAHHOK
OpraHu3alMy 10 YIPaBJICHHIO IPaBaMH HA KOJUIEKTUBHOM ocHoBe"// bBrojyereHp HOpPMATHBHBIX aKTOB
(henepabHBIX OPTaHOB HCIIOMHUTENRHON BiacTiy». 2010. Ne 50.

® denepanbuslii 3aK0H o1 14.11.2017 Ne 319-®3 «O BHeCEHNM M3MEHEHH B 4aCTh YETBEPTYIO | pakJaHCKOro
kozekca Poccuiickoit deneparuny//Cobpanue 3akoHogaTenbcTBa PD. 2017. Ne 47. Cr. 6845.



31.10.2007 N 559 «O06 ytBepxneHnuu lIpaBui paccMOTpeHHs M pa3pelieHHs CIOpPOB IO
3aIIMTE HAPYUIEHHBIX MHTE/UIEKTYAIbHBIX MpPAaB Ha CENEKIMOHHBIE JOCTHKEHHA» 1,
[Tpukazom Pocnarenta ot 02.02.2017 N 17 «O pa3menienuu B cetu HTEpHET cBeACHU O
pemieHusix PocmareHTa, NpUHUMAaEeMbIX IO pe3yJbTaTaM pacCMOTPEHUs CIOpPOB B
aIMUHUCTPATUBHOM MOPSIKE»Z,

Hogeiimeit ucropun B cdepe 3allUThl NMpaB Ha pe3yibTaTbl HHTEIJIEKTYaJlbHOM
NeSITENIbHOCTU TPEeOyIoLel perucTpanuy, BbIayd NaTEeHTa WM CBUIETENIbCTBA, M3BECTHO,
yto eme BAC P® BHocWIIOCH MpEnyioKeHHE 00 OrpaHHMYCHMH KOMIETEHIIMU TPETEUCKUX
CyJI0B 10 JaHHBIM criopaMm. Ha cocrosBuemcs 3aceqanuu [Ipesuauyma BAC P® 19 oxTa6ps
2006 r. mnpoekt @PenepanbHOro 3akoHa «O BHECEHHMM W3MEHEHHH B OT/ACIIbHBIC
3aKOHOJATENbHbIE AaKThl IO BOIPOCY OMNpEAENEeHUsI MOJHOMOYUN TPETEUCKUX CYJIOB H
MEXKITyHAPOAHBIX KOMMEPYECKHX apOMTpaskeil» Torjaa ObUl OTKIOHEH®. B HacTosmee BpeMs,
neiicrByrommii @enepanbHbiid 3akoH 0T 29.12.2015 Ne 382-D3 «O6 apbutpaxe (Tpereiickom
pazoupatenscTtBe) B Poccuiickoit ®eneparum» UCXoauT 4. 3 cT. 1, B CHIly KOTOpPOH B
TPETEMCKUI Cyll MOMXET [0 COIVIALIEHUI0 CTOPOH TPETEHCKOro pa3dupaTenbcTBa
nepeaBaThes 000U CHOp, BHITEKAIOMIMN U3 TPAKIAHCKUX MPABOOTHOUIEHUH, €CIIM HHOE HE
YCTaHOBJICHO (pe/iepaibHbIM 3aKOHOM.

3aimuTa HHTEUIEKTYalbHbBIX MPaB OCYIIECTBIsETCS mpeaycMoTpeHHbiMu cT. 12 'K PO
crnocobaMu, ¢ y4eTOM CylIecTBa HApYIIEHHOTO MpaBa U MOCIHEACTBUI HApPYIICHUS 3TOTO
npaBa, 4To 3akpemieHo B 1. 1 ct. 1250 'K PO.

N3 Teopun TrpaxkIaHCKOTO IpaBa M3BECTHO, YTO (OPMBI W CHOCOOBI 3aIIMUTHI
OPUMEHSIOTCS TOI/A, KOTJa HMEIOTCSA JIOCTATOYHBIE OCHOBAaHHUS MJisi HMX IPUMEHEHMUS,
oOpa3dyemble ~ COCTaBOM  TPaXXAAHCKOTO  TMpaBOHApylIeHUs:  (TpakIaHCKO-TPaBOBas
OTBETCTBEHHOCTD). M3 U3BECTHBIX, OMSATH K€ B TEOPUH, MPUBJICUCHUS] K OTBETCTBEHHOCTH Ha
npuHIMIIe BUHBI Wik 0e3 Hee, M. 3 cr. 1250 'K P® mpennucano, 4to omcymcmeue sumbul
Hapywiumensi ~HE  OCBOOOXKIAeT €ero OT OO0S3aHHOCTH  MPEKpaTUTh  HapylleHUe
MHTEJJIEKTYaIbHBIX TpaB. boiiee TOro, kK HEMy MOKHO HMPUMEHSATH MEPbI 3alIUThl (HE Mepbl
OTBETCTBEHHOCTH). B KauecTBe TaKOBBIX 3aKOHOJATENb MpeiaraeT NPUMEHSTh: peceYeHne
JNEUCTBUN HapyHIAIONIMX HCKIIOYUTENbHOE TMpaBo (HA pe3yibTaT HMHTEIUICKTYalbHOM
NESTENIbHOCTH WM CPEACTBO HWHAMBUAyAIM3alMd M NYyOJIMKAIMIO pEIIeHUus cyaa o
JOMYLIEHHOM HapylleHuu. boriee Toro, mpuMEHEHHE 3TUX MEp, BO3MOXXHO U IpU YIpo3e
HapyuieHus Takoro npasa (ct. 1065 I'K PO).

CrenuanbHbple CHMOCOOBI 3alIUTBI MOKHO TMPUMEHUTh K HAPYIIUTENI0 WU JUILY
CO3JAI0IEMy yIpO3y HapYILIEHUs JIMYHBIX HEUMYIIECTBEHHBIX IpaB aBTOpa: IMPU3HAHUSI
IpaBa, BOCCTAHOBJICHHUS MOJIOKEHHUSI 10 HApyIIEHUS, IPECEUCHUs NEUCTBUI WIIA CO3JAI0OLINX
yrpo3y HapylIeHUs, KOMIICHCAIMsl MOPAJbHOTO Bpena, NyOauKanus O JOMyHICHHOM
Hapymenud (1. 1 ct. 1251 'K P®).

Hecmotpst Ha To, uto B m. 1 cT. 1252 'K P® 3akoHonaTenb HMCHOJIB3YEeT TEPMUH
«TpeOOBaHMS» TEM HE MeEHee, M0 COBEH CyTH, 3TO TaKXe CIOCOOBI 3allUThl, HO YXKe
WCKIIIOUUTENIbHBIX IIpaB Ha pe3yJbTaTbl HMHTEIUICKTYaJbHOW JEATEIbHOCTH U CPEJACTB
uHauBuayanu3anuu (nainee U CH).

Coxpansiercss KOHCTpYKUus 3amuieHHocTd CY npu ux TOXKAECTBE WIM CXOJHOCTH 110
CTENIEHU CMEIIECHHs, B KOTOpoW mpeumyuectBo umeer CH, HUCKIOYUTENBHOE NpaB Ha
KOTOpO€ BO3HUKIIO parsuie (1. 6). Tak, muBoBapeHHOU kommaHuen INBev Obu1 mpenbsBieH
uck k Pocmarenry. IloBogoM mnociyxuin ToBapHblil 3Hak «KpacHelii Boctok» (Bnanenen

! BronyieTens HOPMATHBHBIX aKTOB (heiepabHBIX OPraHOB MCIIOMHUTENBHOM BiacTh. 2008.Ne 5.

? Ilpukas Pocmartenta or 02.02.2017 Nel7 «O pasmemieHun B ceTu VIHTepHeT CBeleHHi O pelleHHAX
PocnaTenTa, mpuHMMaeMbIX MO pe3yJabTaTaM pPACCMOTPEHHUS! CIIOPOB B aJMUHHMCTPATHBHOM IOPSAKE»//
CrnpasouHo-nipaBoBas cucrema Koncynprant Ilmroc.

¥ Cwm. Tpereitckuit cya. 2006. Ne 5.



kommanusi «Kpacusiit Boctox — CononoBnuBoy», Kazans), KOTOpBI 0 MHEHHIO UCTIIA, CXOXK
1o creneHu cMmemenus ¢ Opengom Stella Artois, B To Bpems kak ToBapHbIi 3HaK «KpacHbIit
Bocrox» 0b11 3apeructpupoBan panee (2002 r.). Peus uzaer o nuBe B aqoMuHueBOM Tape. B
CBS3M C TEM, UYTO MPOIYKT MOJ COpHBIM OpeHaoM Ha «KpacHom Bocroke» He BblTyckaeTcs,
UCTEel OTO3Bal CBOM MCK, B CBSI3U, ¢ 4eM ApOuTpakHbli cya MOCKBBI NpeKpaTuil
HPOM3BOJCTBO IO JIETy .

Cyb6cunmapHoe NpUMEHEHHE CIIOCOOO0B 3alllUThI, B Cilydasx, korjaa Hapyumenue MII Ha
pesynbratel MJI mnm wa CU B ycTaHOBJIEHHOM MOpPSAKE NPHU3HAHO HEJO0OPOCOBECTHOM
KOHKYPEHIIMEH, BO3MOKHO B COOTBETCTBUM C AaHTHUMOHOIOJBHBIM 3aKOHOJATEIHCTBOM,
HarpuMep, @3 ot 26 nrosst 2006 r. «O 3amuUTe KOHKYPEHIUN.

Beolmie 611 paccMoTpeHsl o0uiue rpaxkaaHcko-npaBoBbie Mepsl 3auuTsl UIT u CH,
3akperuieHHbIe B riaBe 69 yactu 4 'K P®. OtnensHble crocoObl 3allUThl 3aKPEIISIOTCS
HopMamu yactu 4 'K P® B 3aBUCMMOCTH OT TOTO, SIBISETCS OHO OOBEKTOM aBTOPCKOTO WJIH
MAaTEHTHOTO TMpaBa, CEJIEKIUMOHHOIO JOCTH)KEHHS, NpaBa Ha TOMOJOTHUI0 HHTETpalIbHbBIX
MHUKpOCXEM, TIpaBa Ha CEKpeT NpOu3BOJCTBAa (HOy-Xay), IIpaBa Ha CpeICTBa
WHAUBUAYaIN3alUU IOPUIMYECKUX JIUI], TOBApOB, pabOT, YCIYyr W MPEANpUATUNA WIM MpaBa
HCTIIOJIb30BaHU pe3yibTaToB /[ B cocTaBe eMHON TEXHOJIOTHH.

3amuTa HMHTEJUIEKTYalbHBIX TMpaB BO3MOXKHA NYTEM albTEPHATUBHBIX CIOCOOOB
3alUThI, KOTOpasi CyHIECTBYET KaK B DPAa3BUTHIX MPABOMOPSAIKAX, TaK U B OTEUECTBEHHOM
3aKOHOJIATENbCTBE M MpakThKe. lIpuBeneHHass CTaTUCTMKA W €€ aHAIW3 [PUMEHEHUS
MPUMHUPUTEIBHBIX Tpoueayp B Cyze SABISIOTCS TOMY HOATBEPKICHUEM.

Bo Bcem mupe cyliecTByeT npakTHKa MPUMEHEHUS albTEePHATUBHBIX (OPM pa3peleHust
NpaBOBbIX KOH(MPIUKTOB. OHHU BBICTYHNAlOT Kak aJbT€pHATHUBA IO OTHOIICHUIO K
ouIMaIIbHOMY MPaBOCYAUI0, K CyAeOHOM cucTemMe rocynapcTBa. PocT momyisipHOCTH ATHX
Opoueayp B pa3iMyHbIX cdepax TpakJaHCKO-TPABOBBIX  OTHOLIEHWH TpPHUBEN K
MHOT000pa3uto ux Gopm.

AnbTepHAaTUBHbIE  CIOCOOBI  PACCMOTPEHMsS]  CIOPOB  MOJYYWJIA  LIHPOKOE
pacnpoctpanenue B EBpomne, CIIIA u Anrnuu 20-25 net Ha3zaa, U B HACTOsIEE BpeMsi Ha
JIOJIIO BHECYIEOHBIX HHCTUTYTOB HPUXOAUTCS OT 25 % 10 50 % pasperaeMbIX CopoB2,

[IIupokoe npUMEHEHUE 3TUX METOJ0B UMEETCS U B cTpaHax BocTouHOW A3uM, K YUCITY
KOTOpbIX MOkHO oTHecTH KHP, fAnonuto, ABcrpanuto. Pacnpoctpanennsim APC, ocobeHHO
XO3SIICTBEHHBIX, B ['epMaHUM sBISIETCA TpeTeickoe pa3dupaTeNbcTBO UM MPOLELYPHI
MoCcpeTHNYeCTBa (MeIuaIus).

B Espomne, Aurmuu u CIIA pasnuunasie npouenypsl APC cxoxu MexIy coOoif,
CYILIECTBYIOUIUE pa3iuuus OOyCIOBIMBAIOTCA, TPEXKAE BCEro, CTENEHbIO y4acTHs
rocyJapcTBa B UX pacnpocTpaHeHud. A ¢ cepearHbl 90-X TOJI0B aHTJIUNCKHE CYAbl U CYJIbI
psga mratoB B CIIA cranm odunmansHO peKOMEHJOBaTh CTOPOHAM HCIIOJIb30BaTh
MEIMalUI0 O PacCMOTpPEHHus Jena mo cymectBy. Crnenys mpumepy 3amajJHbIX CTpaH, B
Poccun ceronnst Bepxosnbiii Cyn Poccuiickoit @eaepaniii HHUUUPOBAI MNPUMHUPEHHUE T10
HOBBIM TpaBuiaM. B atoii cBsizu BC PO BHecen B ['ocynapcrBennyio Jlymy ®C PO npoekt
benepanpHOro 3aKoHa, KoTophiM Tpemiaraet BeeaeHue B [ TIK PD, B AIIK PO u 8 KAC PO
QJIbTEPHATHBHBIE CIOCOOBI YPETYIMPOBAHKS CIIOPOB °. 3aKOHOMPOEKT MOATOTOBJIEH B IIEISX
O0ojee IMMPOKOrO0 BHEAPEHHUS B cepy OCYIIECTBICHUS MPABOCYAUS  CIIOCOOOB

! InBev orospan uck // Kommepcauts. 16 despans. 2007. C. 18.

2 Www.rspp-etica.ru

® Mocranopienue Ilnenyma Bepxosroro Cyna P® or 18.01.2018 N 1 "O BHecenuu B I'ocynapcTBeHHYIO
Hymy Denepansnoro CoOpanusi Poccuiickoit @enepauun mnpoekta QenepanbHoro 3akoHa "O BHECEHHUH
M3MEHEHUI B OTAENbHBIE 3aKOHOAATENbHBIE akThl Poccuiickoil denepanviv B CBSI3M C COBEPILIEHCTBOBAHUEM
NpUMHUPUTENbHBIX Tpouenyp'"// ChpaBouHo-mpaBoBasi cucrtemMa «KoHCynbTaHT miroc» (Aata oOpaieHus
20.07.2018 r.).



YpEryJIMpOBaHUs CIOPOB MOCPEACTBOM HCIOJIB30BAHUS HNPUMUPHUTENBHBIX MPOLEAYDP, B TOM
YHUCJIe IPUMHUPEHUS, OCYIIECTBISIEMOTO IIPU COIeNCTBUM cyna. B cBoem llocranoBnenun or
18.01.2018 N 1, Ilnenym BepxoBuHoro Cyna P®, kpome memuanuu MpeaycMaTpUBaET
CIEeyIOIINE BUABl NPUMHUPUTEIBHBIX Hpouenyp: Ilepecosopwi (OynyT HpOXOAWTH Ha
YCIOBUSX, OIpPENEICHHBIX CTOPOHAMHU. 3aKOHOM WM  JIOTOBOPOM  MOTYT  OBITh
MPEeIyCMOTPEHBl CIy4yau, KOIJa IEperoBOpbl JOJKHBI IMPOBOJUTHCA B 005S3aTEIbHOM
nopsanke); Ceepka 0okymenmog. ITOT BUJ NPUMHPUTEIbHBIX MPOLELYP MOXKET NIPUMEHUTD
Cyll, €CIId PEIINUT, YTO O3HAKOMJIEHHE CTOPOHBI C JIOKYMEHTaMH MOXKET II03BOJIUTH
yperynupoBarh cnop. Peub uaeT o muCbMEHHBIX J0Ka3aTelbCTBaX, C KOTOPBIMU CTOpPOHA HE
ObUIa O3HAKOMJIEHA 10 NPEIbsBICHUS HMCKa WIM O Hayajla CyJeOHOro pa3OuparesbCTBa.
JlauHbIil BUJ 0CO0OM mpHemyieM i 3allluThl MpaB Ha pPe3yJibTaThl HMHTEIIEKTYalbHOMN
nesitennbHOCTH; CyoebHoe npumupenue. DTa TpoueAaypa OyIeT NPOBOAUTHCS C ydacTHUEM
cyneOHOro mpumupuresns. Ee MOXKHO MPUMEHHUTh Ha JII0O0W CTaJuu MPOM3BOJACTBA Jeia 10
periaMeHTy, yTBepk1aeMoMy BepXxoBHBIM Cy10M.

[Iponomxaer ocTaBaThCs BO BHUMAHUU M OOJIbIIME HAIEKIbl BO3JIOKEHBI MeIUAIIHIO,
KOIJla CyJ CIIOBO «PEKOMEHJIOBAaThb» 3aMEHUJI Ha «00s3aTh», T.€. CYyJbl, paccMaTpHUBaBLINE
KOMMEpUYECKHE CIOpbl, CTAJd MPUOCTAHABIMBATh Pa3z0MpaTENbCTBO IO TEX IMOp, MOKa He
OyayT ucuepriaHbl BO3SMOKHOCTH MEIUAIUU.

B CIHIA akTHBHO HCHOJIB3YETCS npoyedypa MuHu-pasbupamenbcmea Npyu pasperieHuu
CIIOpPOB MO 3alUTe MHTEIJIEKTyallbHBIX MpaB, pazpaboTaHHas AMEpPUKAHCKOW apOUTpakKHOU
accollialmen.

Nnest Munu-cyneGHOro mpoliiecca — BEpHYTh OTBETCTBEHHOCTH 32 pa3pelieHue JeI0BbIX
CIIOPOB B PYKH CaMUX TSDKYILIAXCSI.

Ectb MmHOrO ocronncts APC. OHu He pa3 OTMeYaJINCh Ha CTPAHUIAX PA3HBIX U3JaHUN
y IUMIIYIINX YYEHBIX U MPAKTUKOB. B camoM zerne, ceroaHs MOXKHO C YBEPEHHOCTBIO CKa3aTh,
yro APC ynemeBsiT 1 yCKOpSAT CyJeOHBIN Mpoliecc, 4YeM MOBBICAT CTENEeHb JOCTYMHOCTU U
noBepusi K HUM. Tem OoJiee, 4TO B SKOHOMHUYECKOM CYJONPOU3BOACTBE paccMaTpUBAIOTCS
CIIOpBl TaKOr'0 JK€ Xapakrepa, IJ€ JOCTATOYHO BaXHOE 3HAYEHUE HMEET MPUHLHUI «HE
HaBpeIu», KaK, HAllpUMEpP, B OTHOLIEHUSX C MHBECTOPAMH, C MOHOIIOJIMCTAMHU, BO BHEIIHEH
TOPTOBJIE U T.II.

B teopun APC ceromHs 4YeTko MOXKHO BBIJIEUTH JBa OCHOBHbIX Buia APC, B
3aBUCUMOCTHA OT NPHUHAJUIEKHOCTH K TOM WM HMHOM cdepe MpaBOBOTO PEryIUpPOBAHUS:
yacmuule U nyoIUUHbIe.

K yacTHbIM OTHOCSATCA HpOUELYpbl, NPUMEHSEMbIE HCKIIOUUTEIBHO Ha OCHOBE
TO0OPOBOJIBHOTO BOJIEU3BSBIICHUS CTOPOH: MEPErOBOPHI, MMOCPETHUIECTBO, apOUTpaK, MHUHU-
cyn W T.I. JlaHHBIE CpeACTBa SIBJISIOTCS CaMOCTOSITEIbHBIMH, HE3aBUCHUMBIMU B CBOEM
PETYJIMPOBAHUU U CYIIECTBOBAHUU OT CyAeOHOM cucTeMbl. OHM XapakTepu3yroTcsi Oobiiei
CTEINEHbIO AUCIO3UTUBHOCTH C MUHUMAJIbHBIM BMEIIATEILCTBOM CO CTOPOHBI TOCYIapCTBA.

K nmyOGnu4HBIM OTHOCSTCS CpEACTBA, UCHOJb3yeMble BHYTPH CYICOHOW CHUCTEMBI, K
YHUCIy KOTOPBIX MOXHO OTHECTH cyAeOHoe mNpuMupeHue. JlaHHbIE CpencTBa MOIYYUIH
Hazpanue (CIIIA) Court-Annexed ADR, wiu, OyKBaJIbHO, «ajdbTEpPHATUBHBIE CPEACTBA
paspelieHus CropoB, MPUCOEAUHEHHbIE K Ccyay». OHM OXBaThIBAIOT TaKHE IMPOLEAYPhl Kak:
nocyneOHbIe COBEIIAHUS M0 YPETYJIUPOBAHUIO CIIOPOB, JOCYACOHBIN apOUTpax U A0Cy1e0HOe
MOCPETHUYECTBO, MPEIBAPUTENbHASI HE3aBUCHMAasl OLEHKAa MaTepHaliOB Jelia, YHIPOUIECHHBII
CyJl IPUCSDKHBIX U TaK HAa3bIBAEMYIO YACTHYIO CYZCOHYIO CUCTEMY HIIM YaCTHBIN TpUOyHAI.

B 3akit04eHru CTOUT OTMETUTh, OTEUECTBEHHAS IOPUCIPYACHIUS IO BOPOCAM 3allIUThI
WMHTEIUJIEKTYalbHbIX MPaB Pa3BUBACTCA MO MyTH MPUEMIIEMOMY ISl 3aMHTEPECOBAHHBIX JIUII,
u nyctb 35.1 % emie He AOTATMBAET 10 EBPONEMCKUX MOKa3aTese, HO 3TO YK€ TPETh OT UX
roKa3areJiei.
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JIUCUIIBIH B. B."
NuauBuayanbHoe (10roBOpPHOE) peryjmpoBanue B cepe NPUMUPHUTEIbHOT0
mocpeanniecTsa

B crartbe nmpumupuTenbHbIE MPOLEAYPhl PACCMOTPEHBI CKBO3b MPU3MY WHAMBUAYATHHOTO
PETyIHpPOBaHUSI OTHOILIEHUS, B OCHOBE KOTOPOTO JIEKUT JOroBop. PerynsTuBHas (QyHKuus
JoroBopa B cdepe MPUMHUPUTEIHLHOTO MOCPEIHUYECTBA PEaTN3yeTcsi B PACCMOTPEHHBIX B
CTaThe HAMpPaBICHUSX.

KitoueBbie ciioBa: MNPUMHUPHUTENBHBIE MPOIEAYPHl, HWHAWBHUAYAIbHOE pPETyJIHpPOBAHUE,
JIOTOBOP.

Individual (contractual) regulation in the sphere of conciliatory mediation

In article conciliatory procedures are considered through a prism of individual regulation of
the relation which cornerstone the contract is. Regulatory function of the contract in the
sphere of conciliatory mediation is implemented in the directions considered in article.
Keywords: conciliatory procedures, individual regulation, contract.
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WccnenoBanyue IPaBOBOM NPHUPOALI MPUMHUPHUTENBHOIO IOCPEIHUYECTBAl HENb3s
MPU3HATH MOJIHOLEHHBIM 0€3 aHaiu3a OOIIMX BOMPOCOB MHAMBHUIYAIBHOTO (IOTOBOPHOTO)
perynupoBaHus. [J1aBeHCTByOWIass pojb B 3TOM Ipoliecce, Oe3yCIOBHO, NMPHUHAICKUT
caenke. Craenka sBJISIETCS IPEBHEUIIMM MHCTUTYTOM LIMBUJIBHOTO IpaBa, GyHAaMEHTATbHBIM
OCHOBAHHMEM BO3HMKHOBEHHUS TPaXAAHCKUX TMpaB M 00s3aHHOCTEH, 3S(PPEKTUBHBIM
PETYISITOPOM UMYIICCTBEHHBIX U JIMYHBIX HEUMYIIECTBEHHBIX OTHOIIICHHH.

CucremaTusupysi 10rMaTHYECKUE MOJOKEHUS PUMCKOTO YaCTHOTO IMpaBa, KOTOPOMY
caenka o0si3aHa cBouM mnpoucxoxzaeHueMm, FO.bapon ykaseiBaeT: «lOpuanueckas creinka
(negotium, actus, actum) ecTb T03BOJICHHOE H3BSBICHHUE BOJHM CTOPOHBI, HAIPAaBICHHOE
HEMOCPEJCTBEHHO HA  Kakoe-IM0o  IOPUAMYECKOE  IOCIEICTBUE  (BO3HHUKHOBEHHUE,
NepeHeceHne, MpeKpalieHue, U3MEHEHUe, COXpaHeHue Mpasa). ... [loHsATHE ropuIudYecKou
CAENKA BechbMa OOLIMPHO, TaK 4YTO OTHAEIbHBIE CIydyal €ro MNpPEeJCTaBISIOT OECKOHEYHOE
pazHooOpazue. Crenku OOBIKHOBEHHO JensT Ha cieayromue Buasl: 1. Ha cnenxum
OJJHOCTOPOHHHE ¥ CJICIKH JBYXCTOPOHHHE WJIM MHOIOCTOPOHHHME (Tak Ha3. negotia
unilateralia bilateralia). OnHocTOpoHHSs YOpUAMYECKas CEIKa BO3HHKAET M3 BOJH OJHOTO
nuia (Hamp., occupation, testamentum, aditio hereditatis). /IByXCTOpOHHSS CA€IKa BOSHUKAET
W3 COTJIAIICHMS JIBYX WJIM HECKOJIBKHUX CAMOCTOSITENBHO JIPYT APYTY MPOTHBOCTOSIINX BOJIb;
U OmpeJieNsIeTcsl B HICTOUHHMKaxX ciaoBamu: est conventio duorum pluriumve in idem placitium
CONSENSUS, T.e. JOrOBOP €CTh COTJIAlleHHE JBYX MJIM HECKOJbKHX CTOPOH O BO3HUKHOBEHUH,
TIEpEHECEHNH, TIPEKPAILCHIH, COXPAHEHUH, M3MEHEHHHU KaKOTr0-Iu00 IpaBa»?.

[TomuepkuBas MCKIIOUUTEIBHYI0 3HAYUMOCTh TI'Pa)KJIaHCKO-TIPaBOBOrO JOrOBOPA,
M.U.bparunckunt ormevaet: «lIpuMeHeHHne JOTOBOPOB Ha NPOTSIKEHUU YKE HECKOJIBKUX
TBHICSIY JIET OOBSICHSAETCS IOMUMO MPOYETro TeM, YTO pedb UJIET O TMOKO IMpaBoBOi Gopme, B
KOTOPYI0 MOTYT OOJIeKaThCsi pa3iW4Hble [0 XapakTepy OOIIeCTBEHHbIE OTHOIICHHUS.
OcHOBHOE Ha3HAYEHUE JIOTOBOPA CBOJUTCS K PETYJIMPOBAHHMIO B paMKax 3aKOHA MOBEJECHUS
JIOJE MyTeM yKa3aHusi Ha Tpeleibl UX BO3MOXKHOTO M JIOJDKHOTO TOBEJEHUS, a PaBHO
TIOCIIEICTBUS HAPYIIEHHS COOTBETCTBYIOMINX TPEOOBAHUID) .

PerynstuBnas ¢yHkuus poroBopa B cdepe NPUMHUPUTENHHOIO MOCPEAHUYECTBA
peanusyercs B CIEAYIONUX OCHOBHBIX HAMPABICHUSX:

a) npumenumenvbHom (CTOPOHBI MPABOBOTO CIHOpa MPUXOIAT K COTJIANICHHIO O
OPUMEHEHUH TMPOLEAYpbl TMPUMHUPHUTEIBLHOTO TOCPEAHMYECTBA Ui  ypPEryJIUpOBAHUS
BO3ZHUKIIUX MEXAy HUMU paszHoriacuit). B ®denepanbHom 3akone «OO0 ambTepHATUBHOU
MpoLeype YPETYIUPOBAHMS CIIOPOB C Y4acTHEM MOCpeIHUKA (TIPOoIeaype MEAUAINKI) TaKoe
CorJalleHue, 3aKJI0OYEHHOE CTOPOHAMHU JI0 BO3HUKHOBEHHUS MPABOBOTO CIIOPa, UMEHYETCS
«MEIUATUBHOU OrOBOPKOW» (1.5 ¢T.2);

0) npoyedyprom (Y4aCTHHKH FOPUINYCCKOTO KOH(MIUKTA 3aKIIOYAIOT COTJIAIICHUE C
MOCPETHUKOM (MEIUATOPOM) O TPOBEACHUH IMOCIECTHUM MPOLEIypbl MPUMHPUTEITHEHOTO
nocpenuuuectBa). B ®enepanbHom  3akoHe  «OO0  ambTEpPHATUBHOW  MPOIEAype
YpETYJIUPOBAHUS CIIOPOB C YYacCTHUEM MOCPEIHUKA (Mpoueaype MeAualuu) 3TOT JO0TOBOP
Ha3bIBAETCS «COTJIAIICHUEM O MPOBEJACHUH MPOIEAYpbl Meauanumn» (1.6 cr1.2);

1. [lon npUMUPHUTENHHBIM TMOCPEAHUUYECTBOM aBTOP IMOHHMAET YPETYIHPOBAaHHYIO NPUHIUIAMH W
HOpPMaMHu IIpaBa MHPOTBOPYECKYIO JIEATEIIEHOCTh HEHUTPaIbHOIO CIEIHAIMCTa, KOTOPBIA OKa3bIBaeT
KBUTH(UIIUPOBAHHYIO TIOMOIIh yYaCTHHKAM YacTHO-TIPABOBOTO CIOpa C MENBI €ro MpeKpalieHus Ha
B3aMMOBBITOJIHBIX YCIOBHAX (TIPOLIECCYATbHBIN acleKT). B To ke BpeMs,- MPUMUPHUTEIHHOE TOCPESITHUIESCTBO
B cdepe yperynupoBaHHS YaCTHO-TIPABOBBIX CIIOPOB - CIIOKHOCTPYKTYPHBIH IPaBOBOH HHCTHUTYT,
OOHMMAIOMIUKA CO00M HOPMBI MaTepuaibHOrO (TPEXAE BCEro, - TPAXKIAHCKOTO W TPOIECCyaTbHOIO
(apOuTpakHO-TIPOIIECCYATHHOT0, TPAKIAHCKO-TIPOIIECCYAILHOT0) TIpaBa (MHCTUTYIIMOHAILHBIN acIieKT).

2 Cm. mogpobuee: Bapon 0. Yxas. Cou. ¢.156-157.

® Cwm. noapobuee: bparunckuii M.U., Burpsuckuii B.B. JloroopHoe mpaBo: OOmme monoxeHus.- M.,
Crartyt, 1997.c.9.



B) MamepuanbHo-npagoeom (yCIEIHO YPETYyJIHpPOBaB KOH(IUKT, CTOPOHBI MPABOBOrO
CIOpa CTAHOBSTCS YYaCTHUKAMH «MEIUATHUBHOrO corjameHus» (m.7 cr.2, cr.12 @3 «O
MEIuaIim ).

be3ycnoBHO, 10roBOpHOE peryianupoBaHue B cepe NTpUMHPUTEIBHOTO OCPEAHUYECTBA,
BIIpOYEM, Kak M J1000€ JOTOBOPHOE PETyJIHpPOBAaHUE MMYLIECTBEHHBIX W JIMYHBIX
HEHMYIIECTBEHHBIX OTHOLICHUM, WMEET IPUHLOUNHAIBHBIE OTIWYUS OT PETYyJIUPOBAHUS
npaBoBoro. Ha Hux moapoOHo octaHoBwics M.U.Bparunckwmii: «Perymupyromas poib
Joropopa cOJMKAeT €ro ¢ 3aKOHOM W HOPMAaTHBHBIMU akTaMHU. YCIOBHUS J0OroBOpa
OTJIMYAIOTCS OT TIPaBOBOM HOPMBI TJIABHBIM 00pa3oM JBYyMS MPUHLHUIHAIBHBIMU
ocobeHHocTsMU. llepBast cBsi3aHa C NPOUCXOXKACHHUEM INPAaBWII TIOBEACHHUA: JOTOBOP
BBIpAKaeT BOJIKO CTOPOH, a IPABOBOM aKT - BOJIIO M3/ABLIETO €ro opraHa. Bropas pasnuuaer
MpeAeNbl JEHCTBUS TOrO M JAPYyroro MpaBuja IOBEICHMS: JOTOBOP HEMOCPEACTBEHHO
paccuuTaH Ha PETyJIMPOBAHUE MOBEIACHUS TOJIBKO €r0 CTOPOH - AJIA T€X, KTO HE SIBISETCA
CTOPOHAMH, OH MOXKET CO3/1aTh IpaBa, HO HE OOS3aHHOCTH; B TO € BPEeMs MPaBOBOW WU
MHOM HOPMAaTUBHBIM aKT MOPOXAAET B MpUHIUIE oOmiee A BCEX M KaKIOTOo IpPaBUIIO
(ymro0oe orpaHWyYeHHe Kpyra JIul, Ha KOTOPbIX PacHpOCTPaHSIETCs] HOPMATUBHBINA aKT, UM K€
onpezensercsa). OTMEUeHHbIE 1B€ OCOOCHHOCTH OTIMYAIOT UMEHHO I'Pa)KAAHCKO - MPaBOBOM
J0roBop» L.

Cornamasicb cO CKa3aHHBIM BBIIIE, CIIEAYEeT OTMETHTh, YTO IpoOiieMa MPaBOBOTO U
WHIUBUAYaJIbHOTO PETYJIUPOBAHUS B 1IEJIOM, a B chepe MPUMUPHUTEIHHOTO MOCPETHUYECTBA,
B YaCTHOCTH, UMeeT IIyOMHHBIN XapakTtep. be3ycnoBno, npaB B.B.EpiioB, yrBepxaarommii:
«IIpaBoBO€ M WHAMBUAYAJIbHOE pETyJIHMpOBaHHE — (PyHIaMeHTalbHbIE MPOOJIEeMBbl OOIIeH
TEOPUH IIPaBa, IPEACTABISIONIMECS CAMM T10 ce0e HEOOBATHBIME» 2,

Paznensasa Ttakol 1moaxonx, 3amMeTHM, YTO H3YyYE€HHE BOIIPOCOB IIPABOBOIO U
VHIMBUYaJIbHOTO PETYJIMPOBAHUS SIBIISECTCS BAXXHOU 3a1aueld U JUIs OTPACIIEBBIX HAYK, B TOM
yucie, cep MoJBEepraeéMbiXx KOMIUIEKCHOMY IMPaBOBOMY BO3ACHCTBHUIO, TaKWX, HaIpHUMeEp,
KAaK, - IPUMUPUTEIBLHOE IOCPETHUYECTBO.

A mpuuuH ToMy Heckosibko. Ha HHMX, B wacTHOCTH, ocTaHaBiuBaeTcs mpod. Epiios:
«YuuThiBas, TMpeXJae BCEro, aOCTPaKTHBII M OTHOCUTEIBHO OIpPEACNCHHBI XapakTep
MPUHIIMIIOB U HOPM TIPaBa, pPeryJsipHO BO3HUKAIOIINE KOJUIM3UH U TPOOEIBl B TIPaBe, a TaKKe
MHOT000pa3ue M pa3BUTHE (PAKTUUECKUX OTHOUIICHWI, B clyyae, HalpuMep, pa3pelieHus
cmopa B CyAe, Kak MpaBWiIO, WHAUBUAyaJIbHOE pEryjupoBaHue ©0€3 MpaBOBOIO
pETyIMpOBaHUsI HEBO3MOXKHO, B CBOIO oOdepelb, IIpaBOBOE peryiupoBaHue 0e3
VHIMBUyaJI5HOTO PETYIUPOBaHUS HedPPEKTUBHOY (BBIIEIEHO aBT.)>.

Uccnenyss pyHKIMHM CUCTEMHOTO TPHUHIIMIIA OOpPATHOM CBSI3U B TpoOIEcCEe CyIeOHOTO
npaBollpuMeHeHusi, akageMuk Epmos, Bcien 3a A.b.BenrepoBeiM u C.C.AnekceeBbIM
000OCHOBAaHHO YTBEPKIAET, YTO MMEHHO TMpaKTUKAa uYepe3 MeXaHU3M «OoOpaTHOU CBS3W»
00yCIIOBJIMBAET JalbHEHIIIee pa3BUTHE COACPKAHUS MPABOBOTO PETYIMPOBAHUSI.

SBnascb  OOBEKTUBHO  HEOOXOIMMBIM  CpPEACTBOM  COLMAIBHOTO  YIpPaBJICHHUS,
WH/IMBUyaJbHOE (JIOTOBOPHOE) PETYIUPOBaHUE B chepe MPUMUPHUTEIHLHOIO TOCPEAHNYECTBA
peanusyer Henblid psia QyHKIIHIA:

a) LEJICHANPaBIEHHOE PEryJIrpoBaHHe OOIIECTBEHHBIX OTHOILICHHH B HalpaBiICHUU
MIPEKpAIleHUs MPABOBBIX KOH(MIUKTOB;

0) BbIpa0OTKa W TPHUHATHE C OSTOW IEJIbI0 PELICHUH, MOMOTAIOIIUX YYaCTHHUKAM
IIPAaBOBBIX CIIOPOB B 3aKJIFOUEHUH KOMIIPOMHMCCHBIX COIVIAILICHUN;

1
Tam xe.

2 Cm. moapobuee: Epmos B.B. IlpaBoBoe u MHmMBHIyadbHOE perymupoBanue.//Poccuiickoe

npasocyaue.2012.Nel12.

® Tam xe.



B) pa3BUTHE UWH(POPMALMOHHBIX MPOILIECCOB, MPOMAraHAUPYIOUIUX BBITOABI U
MIPEUMYIIECTBA MPUMHUPUTEIHHOTO MPEKPAILIECHUS IOPUANUYECKUX KOH(PIUKTOB;

I') JOIOJIHEHHWE «BHEIIHET0» (JIOrOBOPHO-IIPABOBOr0) PETYJIMPOBAHUS «BHYTPEHHHUM
caMOperyJIMpoBaHueM» B cepe METMaTUBHOIO COOOIECTBA;

1) GOpMHUPOBAHUE CUCTEMBI CBSI3€H MEXKIY MPaBOTBOPUECKUMU, UCTIOTHUTEIBHBIMU U
CyleOHBIMU OpTaHaMH BIIACTH B LIENAX JajdbHEHIIEro pa3BUTUS Chepbl TPUMHUPHUTEIHHOTO
MOCPETHNYECTBA U T.I.

Bmecte ¢ TeMm, JOroBOpHO-TIpaBOBOE pEryjiupoBaHHE B cdepe NPUMUPUTETHHOTO
MOCPETHAYECTBA MMEET MPUHIMIIAAIBHBIE OTJIMYMS OT HMHBIX CPEACTB ympaBieHHs. Tak,
YIIPABJISIIOIIEE BO3ACHCTBUE OCYHIECTBIISIETCA TOJIBKO IMOCPEICTBOM MPHUHIIUIIOB WU HOPM
npaBa, peaju3yeMblX B paMKax CHEHU(PUYECKHX JOrOBOPHBIX QopM (Hampumep, B
MeIMaTUBHOM corjaiieHnu). MaauBuayaibHOE peryaupoBaHue B cdepe MPUMUPUTEITHLHOTO
MOCPETHUYECTBA MMEET OCOOEHHOCTH, KOTOPhIE HAXOASIT CBOE BBIPAKEHHUE B OTACIbHBIX
KJIaCCU(PUKAIIMOHHBIX XapaKTEPUCTUKAX.

OcranaBnuBasich Ha mnociaenHux, B.B. EpmoB, B uacTHOocTH, oTMeuaeT: «Kak
MpeACTaBaseTCs,  KilacCUPUKAMIO  WHAUBUAYAIBHOTO  PEryJUpPOBaHUS  BO3MOXKHO
MPOM3BOJIUTh TO Pa3IUYHBIM OCHOBaHWAM. Hampumep, mo cyObeKTaM HHIAMBUIYAIHHOTO
peryJMpoBaHusl TpPU  OTCYTCTBHUM  CIOpa MpeAjiarard  BbIACHATh  MHIUBUAYAIbHOE
caMOperyIupoBaHue (HampuMep, COBEPIICHUE OJHOCTOPOHHUX CHACJOK (corjacHo M. 2 CT.
154 T'K P® ogHOCTOpOHHEN CUMTAETCS CHIEIKa, I COBEPLICHUSI KOTOPOil B COOTBETCTBUHU C
3aKOHOM, UHBIMU TIPABOBBIMU aKTaMH WJIM COTJIAIIIEHUEM CTOPOH HEOOXOIMMO M JOCTATOYHO
BBIPDOKEHHUS BOJIM OJHOHW CTOPOHBI) M HWHAMUBUIYyAJIbHOE JOTOBOPHOE pETYIHPOBAHHE
(Hampumep, T0OPOBOIBLHOE 3aKIOUYEHHE IBYX WM MHOTOCTOPOHHHUX CIENIOK (B COOTBETCTBUU
co ct. 153 TK P® «cnmenkamu NpU3HAKOTCA ACUCTBUS TPaXAaH M IOPUAMYECKUX JIUII,
HalpaBJICHHbIE Ha YCTAHOBJICHWE, M3MEHEHWE WJIM MPEKpalleHue TPAKIAHCKUX MpaB U
o0s3aHHOCTEN» )L,

Cornamasich ¢ yKa3aHHBIM IIOJXOJI0OM, CUYHUTaeM HEOOXOJWMBIM CJeJIaThb HEKOTOpPbHIS
YTOYHEHUSI MPUMEHUTENIBHO K paccMarpuBaeMoMy mpeamety. llepBoe: MHIUBUAYyaIbHOE
peryiupoBaHue B cepe IPUMHUPHUTEIBHOTO MOCPEAHNYECTBA BCETIa PA3BUBACTCS B YCIOBUAX
BO3HHKIIIETO MEXK]Iy CTOPOHAMH MPABOBOTO criopa. /J[aHHOe 00CTOATENHCTBO HE MPEMATCTBYET
y4aCTHUKaM TIOCJIE€AHEr0 COBEpIIaTh HE TOJBKO [JIBYyX- M MHOTOCTOPOHHHE, HO U
OJIHOCTOPOHHHME TPaKJIaHCKO-TIPABOBBIE CHEIKH. TeM Oojee, 4TO BO3MOXXHOCTH TaKOTO
MOBEACHUSA MPEAYCMOTPEHA ACHCTBYIONIUM 3aKOHOIATEIHCTBOM.

Tak, B cooTBercTBUM C 1.4 cT.12 ®enepanpHoro 3akona ot 27.07.2010 N 193-®3 "O6
AJIbTEPHATUBHOM TPOIEAYpE YPETyJIUPOBAHUS CIIOPOB C YYACTHEM IOCPEIHMKA (Mpoueaype
Mmeauaruu)"':  «MeauaTUBHOE  COTJIAIIEHWE MO  BO3HUKIIEMY M3  TPaKIaHCKHUX
MPABOOTHOLICHUN CIOPY, JOCTUTHYTOE€ CTOPOHAMHU B pe3yJibTaTe MPOIEAYpbl MeAUalluH,
MPOBEJICHHOM ©€3 mepemaud clopa Ha pPacCMOTPEHHE CyJa WM TPETEHCKOro Ccyna,
MPEACTaBISCT COOOM TPakIaHCKO-TIPABOBYIO CJHIEIKY, HANpAaBJICHHYI) Ha YCTaHOBIICHHE,
W3MEHEHHE WM TpeKpaileHue MpaB W obs3aHHOCTel cTopoH. K Takoil crenke MoryT
MPUMEHSATHCS TPaBWIa TPaKIAHCKOTO 3aKOHOAATEIBCTBA 00 OTCTYITHOM, O HOBAIIMH, O
MIPOIIECHHH JIOJTa, O 3aUeTe BCTPEYHOTO OJHOPOJIHOTO TPEOOBAHUS, O BO3ZMEIICHUN BPEIay.

XapakTepu3ysi CYIIHOCTh M COJIEPKAHUE OJIHOCTOPOHHUX CJHICJIOK B T'PaKJTaHCKOM
npase, K KoTopeiM ['K P® oTHOCHT mpomieHne noira M 3a4er BCTPEYHOTO OJHOPOIHOTO
tpeboBanus, B.M. Cunaiickuii numet: «OIHOCTOPOHHUE CIIEIKHU JCNATCS, B CBOIO OYEpPE/Ib,
Ha HYKJAoIMecs: B NIPUEME UX JIPYTOl CTOPOHOM, HAIIPUMEP, 3aBEIIAHUE, MTOKATOBAHUE, U
Ha He HyXAammuecs B TakoM npueme. COOCTBEHHO, CIENKH, HE HYKJIAIOLTUECS B TIPHEME, U
€CTh CHEJIKH CTPOro OJHOCTOPOHHME, TAK KAaK OHHU HE MPEANOJIAraroT COrJacusl Ipyrou

! Tam xe c.21
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CTOPOHBI. B CTpOro OJHOCTOPOHHMX CHIENKax HET OOpalleHus K ONpENEeNICHHOMY JIMLy, U
IOTOMY IIPaBO K HUM OTHOCHMTCS 0ojee CTporonl. B coorBercTtBumM co cT.410 I'K P®
«IIpekpamienne obs3aTenbeTBa 3aueToM»: O0S3aTE€NbCTBO MPEKpAIIAETCsl MOJHOCTHIO WIN
YaCTHUYHO 3a4€TOM BCTPEYHOIO OJHOPOJHOIO TpeOOBaHHUsS, CPOK KOTOPOrO HACTYMHI JIMOO
CPOK KOTOpOrOo HE€ YyKa3aH WIM OIpeJe]eH MOMEHTOM BocTpeOoBaHus. B ciyuasx,
MIPEIyCMOTPEHHBIX 3aKOHOM, JOIYCKAETCA 3aueT BCTPEUHOTO OIHOPOJHOTO TpeOOBaHMS,
CPOK KOTOPOTo He HacTymnuJj. J{Jis 3a4eTa 10CTaTO4YHO 3as1BJIEHUS OJHON CTOPOHBI.

[To muenuto, A.A.ITaBnoBa kotopoe MbI paznensieM: «HeoOXoauMbIM U TOCTaTOYHBIM
JUIA 3a4€Ta KOMMEHTHpYeMasi CTaThsl CUUTAET HAJIMYUE COOTBETCTBYIOIIETO 3asIBJICHUS OJHOM
n3 cTopoH. Ilo cBoeld TpaBOBOM MNPHUPOJE TAKOE 3aSBICHHUE SIBIACTCA OJHOCTOPOHHEHN
caenkoi. COOTBETCTBEHHO, 3asiBJIEHUE O 3a4eTe He TpeOyeT ero NpuHATHS JPYyroi CTOPOHOM,
a TopokaaeT MpaBoBoi A(PEeKT ¢ MOMEHTa €ro BOCHPHUATHA 00JamaTeseM BCTPEUYHOTO
TpeOoBaHusA. 3asBlIEHHWE, HE IOIYYEHHOE JAPYroil CTOPOHOW, MPABOBBIX MOCIEACTBUI He
Bieuer (1. 4 mucema BAC N 65)»2,

Cornacno ct1. 415 T'K P® «lIpomenue gonra»: «1l. O0sA3aTenbCcTBO MpeKpamiaeTcs
OCBOOOKJIEHUEM KPEIUTOPOM JIOJKHUKA OT JieXkKallluX Ha HeM OOsS3aHHOCTEW, €ClM ATO He
HapylmiaeT NpaB JAPYruX JIMI B OTHOILIEHWH UMYyIIecTBa Kpeautopa.2. O0s3aTeabCcTBO
CUMTAETCAd MPEKPALIEHHBIM C MOMEHTAa MOJYy4YeHHUs AOKHUKOM YBEAOMJICHHS KpEeIuTopa O
MPOLIECHUH JI0JITA, €CIU JIOJDKHUK B pa3yMHBIA CPOK HE HANpPaBUT KPEAUTOPY BO3PAKEHUI
IIPOTUB IIPOILLUECHUSA JI0JITa». Kommentupys cr.415 'K P®, E.B.KaGaToBa oTmeuaer:
«/lanHas craths - emie OJUH NMpPHUMEpP TOr0, KaK CTOPOHBI MO CBOEMY YCMOTPEHHIO MOTYT
pacnopsiauThes cyap0oit o0s3arenscTBa. B aToM oTHomenuu 'K npenocTasisieT 70CTaTOYHO
IIMPOKHE BO3MOXKHOCTM CTOpPOHaM - HalpuMep, HOBalus, OTCTynHoe. [laHHas crarhs
OTIIMYAETCS TEM, YTO €CJIM B MPEAbIAYLINX CIy4asx TpeOyeTcs corjiacue o6enx CTOpPOH, TO B
JAHHOM Clly4ae JIOCTaTOYHO BOJIEM3BSBICHUS OJHOM CTOpOHBI - Kpeautopa. B Koxekcax
1922 1. u 1964 r. mogoOHas HOpMa OTCYTCTBOBaja, YTO OTBEUYAJIO CYIIECTBY BCEH CHUCTEMBI
rOCyJapCTBEHHOI'O PEryJIMPOBaHUs SKOHOMUKHU. Bxirouenne nanHoi crateu B I'K - ene onna
WUTIOCTpaIsi  OCBOOOXKIIEHUST OT HEHY)KHOM  3aperiiaMeHTUPOBAHHOCTU  IPaBOBOTO
pEeryJIMpoBaHus 3KOHOMHYECKHMX OTHOIICHWI M Mepexoda K PbIHOYHBIM OTHOLIEHUSAM, TJe
NIEPBOCTENIEHHOE 3HAYEHUE UMEIOT BOJISI 1 HAMEPEHUS! CAMUX YYACTHUKOB 3THUX OTHOIIECHUH.
[Ipomenue gosara - OAHOCTOPOHHSIS CAENKA, K KOTOPOU NPUMEHUMBI TIOJIOXKEHUA CT. CT. 154 -
156 I'K»®.

Me1 pa3zzpenseM Takoi B3rJsi[ Ha IpaBoBylo npupony «IIpomenus gonra», HecMOTps
Ha HUMEIOUIUECS B IOPUIUYECKON JUTEpAType KPUTHUECKUE BO3pakeHUs. Tak, 10 MHEHHIO
A.A.llaBnoBa: «IIpomieHue moinra OTHOCHUTCS K JOTOBOPHBIM CIOCO0aM MpeKpalieHus
00513aTeNLCTB U JOIMYCKAETCSl TOJIBKO IO COTJAIICHUIO MEXIY KPEIUTOPOM U JOJKHUKOM.
Nuoe muenue (cm.: Kommenrtapuit k ['paxkmanckomy konekcy Poccuiickoit ®eneparuu,
yactu niepsoit / [lox. pex. T.E. A6osoit u A.}O. Kabankuna. M., 2002. C. 800 (aBTOp TJ1aBHI -
E.B. KabaroBa)) HeyOeauTenbHO, MOCKOJIBKY OCHOBAaHO Ha HEKOPPEKTHOM TOJIKOBAHHH
KOMMEHTHPYEMOW CTaTbl M HE YUYHUTHIBACT ILIEJIOrO psfa OOCTOATENbCTB. Bo-mepBhix, s
00OCHOBaHMSI OJHOCTOPOHHE-C/IEIOYHONH HPUPOJIBI MPOLICHHUS JO0JIra HMCIOJIb3YeTCs JIUIIb

! Cunaiickuii B.U. Pycckoe rpaskaanckoe npaso.- M., Ctatyt.2002.c.161.

2 Cwm.: ct. 410, "KommenTapuit k I'paxmanckomy konekcy Poccuiickoit denepanuu. Yacts neppas: YdebHO-
npakThdeckuii kommeHntapuil" (mocrareiinbiii) (mox pea. AL Cepreesa) ("lIpocmext", 2010)// CIIC
Koncynsrant Inroc.

¥ Cm. xoMMenTapuit  cr. 415 TK P®: "Kommentapuii k I'paxkaanckomy konekcy Poccuiickoit desepanuu
(wacte mepmas)" (mocrareitnbiil) (mom pen. T.E. AGosoii, A.}O. Kabankuna) ("FOpaitr”, 2002//CIIC
Koncynsrant Inroc.
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4acTh TEKCTa KOMMEHTHpPYeMO# cTaThu ("00s3aTEIbCTBO MpEKpaliaeTcsi 0CBOOOXKAeHHEM").
Takoe TONKOBaHHE JaneKo OT OYKBaJbHOIO M HE CIOCOOHO INMPUBECTU K JIOCTOBEPHOMY
pesysbTaty. Kpome Toro, cucremMaTuyeckoe TOJIKOBaHUE monoxkeHuu ri. 26 'K nokassiBaer,
YTO OJIHOCTOPOHHEE MPEKPAIICHUE 00s13aTENbCTBA ABISETCS JIMILIb UCKITIOUEHHEM (cM. cT. 407
I'K) 1 BO3MOXHO TOJBKO B CiIy4asX, MPSMO MPEIYCMOTPEHHBIX 3aKOHOM (Hampumep, Mpu
3ayete - cr. 411 I'K). Bo-BTOpbIX, HeNpu3HaHHWE 3a BOJEU3BSABICHUEM JIOJKHUKA
KOHCTUTYHPYIOLIErO 3HA4E€HWs BIEYET, IO CYTH, HaBA3BIBAHUE €My NPEKpalleHUs
oOsi3arenbeTBa. [1og00HBIN MOIX0 AAIEKO HE BCETAa COOTBETCTBYET UHTEpPECAM JIOJKHUKA U
BCTYIIAET B ONPEAECICHHOE NPOTUBOPEYUE C OCHOBHBIMU NPUHIUIIAMH TPAXKIAHCKOTO
3aKOHOJIATENbCTBA. B-TpeTpnX, AOTOBOpPHBINM XapakTep IPOIIEHHS I0Jra IOATBEPKAACTCS
HUCTOPUYECKUM U CPAaBHUTEIBHO-NPABOBBIM aHAJIU30M PAacCMaTPUBAEMOr0 MHCTUTYTA (CM. §
397 ITY, ct. 115 O3, ct. 6.160 'K Hunepnangos, ct. 1236 'K Utanuu). Takum obpazom,
MPOILIEHUE [0JITA OINOCPEAYETCS JOOTOBOPOM MEXIy KPEOUTOPOM M JOJDKHHKOM, a HeE
OJTHOCTOPOHHEN CHENKOM KpeauTopan®.

[To HamemMy MHeHMIO, n3nn0keHHas no3uunsa A.A.IlaBmoBa npOTHBOPEUYUT OTAEIBHBIM
MIOJIOKEHUSAM PYCCKOM IIUBUIIMCTUYECKOW JOKTPUHBI, O KOTOPBIX Mbl roBopuin Bbie. Kak
yKE€ OTMEUYAJIOCh, XapaKTepu3ysi OJJHOCTOpOHHUE caeiku, B.M.Cunalickuil ux JAEIUT HA JBE
OonpiuMe rpynmnel: 1) Ha HyXJIawluecs B MpHeMe HX JAPYroil cTOpoHol W 2) Ha He
HyKJAIOIIMECS B TAKOM IIPUEME?.

HaspiBas cnenku, He HyXAAarOUIUMECs B MPHEME, «CTPOTO OJHOCTOPOHHUMM», OH, TEM
CaMbIM, HE OTPAaHWYMBAET MEPEUYCHb TAKOBBIX, pacrioiaras ¢ HUMH PSJAOM OJHOCTOPOHHUE
CHEJIKH, HY>KJIaIOIINECS B IPUEME UX JPYrOil CTOPOHOM.

Takum oOpa3oM, Jpaxe TMpUd HaJIMYUKM TPABOBOrO CHOpa YYacTBYIOIIHE B
OPUMUPUTENBHON  TMPOUEAYPE CTOPOHBI HMEKT BO3MOXHOCTh €ro  MPEKpalleHUs
NOCPEJICTBOM MHIUBHJIyaJIbHOTO CAMOpPEryJHpOBaHusA. B TOM uwmciie,- myTemM coBepLICHUs
psla OJHOCTOPOHHUX TI'Pa)KTAHCKO-TIPABOBBIX CJHEJIOK: COrJAIIEHUWH O NPOILIEHHUM J0Jra U
3ayeTe BCTPEUHOTO OJJHOPOJIHOTO TpeOOBaHUSI.

N3noxkeHHble BbIlIe 0OCTOSTENLCTBA OOYCIOBIMBAIOT HEOOXOJUMOCTH JOMOJIHEHUS
I'paxnanckoro konekca Poccuiickon denepanunu craTbe CISAYHOUIETO COACPKAHUSA:

«BoccTaHoBiEHNE U 3alIUTa TPAXIAHCKUX IMIPaB C MCIOJIb30BAHUEM MPUMHPUTEITBHBIX
Mep»: «1. B 1ensax BocCTaHOBJIEHUS U 3alIUThl HAPYLIEHHBIX WM OCIIOPEHHBIX IPaKIaHCKUX
IpaB TrpakIaHe W IOpPUAWYECKUE JIMIA 00sS3aHbl MPEANPUHATh MEPhl MO MPUMHUPHUTEILHOMY
YperyJIupoOBaHUIO TMpaBOBOTO KoHQuukTa. 2. B KkauecTBe Mep NPUMHPUTEIHHOTO
yperyJIupoBaHUsl TPAaBOBOIO KOH(PJIUKTAa MOTYT OBITh HCIOJIB30BAHBI: IEPETOBOPHI;
MIPETEH3UOHHBIN MOPSIIOK YPETyJIUPOBAHUS CIIOpa; MeAuanus, cyaeoHoe npumupenue. 3. B
CIyyae YCIICIIHOTO TPUMEHEHUS Mep MPUMHUPUTEIBHOIO YPEryJupOBaHUsS IIPABOBOTO
KOH(JIUKTAa YYacTBYIOIIME B HEM CTOPOHBI HMMEIOT MPaBO Ha 3aKIIOYEHHE MHPOBOTO
COTJIAIlIEHUsI, KOTOPOE MOXKET OBITh YTBEPXKIEHO CYAOM IO 3asBiieHHt0 cTopoH. 4. Ilpu He
JOCTMKEHHH IIOJOKUTEIBHOIO peE3yibTara B XOAE MPUMHUPUTEIBHOIO YpPETyJIUPOBAHUS
MIPaBOBOTO KOH(UIMKTA, TUOO OTKa3a OJJHOW U3 CTOPOH OT y4acTHs B HEM, 3aUHTEPECOBAHHOE
JUI0 BIpaBe OOPATUTHCS B CYJl 32 3aIMTON HAPYIIEHHBIX WM OCIIOPEHHBIX TPaXIaHCKUX
mpaB. 5. B ciydae HecoOmoneHuss TpebOBaHUM, MPEAYCMOTPEHHBIX MYHKTOM | HacTosmei
CTaThH, CyJH, apOUTpPaKHBI Cya WIU TPETEHUCKUU CyJ MOMKET OTKas3aTh JIMIy B 3allUTe
MPUHAJICIKAILETO EMY IIPaBay.

Crnicok nuTepartypsl:

! Cm. xommenTapwit k cr. 415 'K P®// "KommenTapuit k I'pasknanckomy koaekcy Poccuiickoit denepanumy.
Yacte mnepBasi: YueOHO-pakTWyeckwii KoMmMmeHTapuil" (mocrareiinbiii) (mox pen. AL Cepreesa)
("Mpocmext", 2010// CIIC Koncynbrant Iltoc.

? Cunaiickuii B.W. Yka3. Cou. c.161.
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JIMCUIIUH B.B.”

NuauBuayaabHoe (10roBOPHOE) peryiupoBanme B cdepe NpUMHUPHUTEIBHOTO
NOCpeITHUYECTBA

AHHOTauus: B cTaTbe NpUMUPHUTENBHBIE NPOLEAYPBl PACCMOTPEHBI CKBO3b IPU3MY
MHIVBU1YaJbHOIO PETYJMPOBAHUS OTHOLIEHUS, B OCHOBE KOTOPOIO JIEKHUT JOTOBOP.
PerynartuBHas QyHKIMsS 10oroBopa B cdepe NPUMUPHUTEIBHOIO MOCPEIHUYECTBA
peanusyercs B paCCMOTPEHHBIX B CTATHE HAIPABIICHUAX.

KiroueBble ¢10Ba: MPUMUPUTEIBHBIE NPOLEAYPBI, UHAUBUIYAJIbHOE PEryIUPOBAHUE,
ZOTOBOD.

Individual (contractual) regulation in the sphere of conciliatory mediation

Annotation: In article conciliatory procedures are considered through a prism of
individual regulation of the relation which cornerstone the contract is. Regulatory
function of the contract in the sphere of conciliatory mediation is implemented in the
directions considered in article.

Keywords: conciliatory procedures, individual regulation, contract.

HccnenoBanue npaBoBOH IPHUPOALI MPUMUPHUTENIRHOTO IIOCpeAHrYecTBal Heb3s
MpU3HATh TOJMHOLICGHHBIM 0Oe3 aHamm3a OOIUX BOMPOCOB HWHAMBUAYAITHLHOTO

* JIMCHLIBIH BAJIEPU BJIIAANUMUPOBUY, kanaunat opuaudeckux HayK, JAOLEHT, podeccop
kadeapsl rpaxnaaHckoro mnpasa PI'BOYBO «Poccuiickuif rocyaapcTBEHHBIH  YHUBEPCUTET
[IPaBOCYAUs», 3aCIyKEHHbIN 10pucT PD.

LISITSYN VALERY VLADIMIROVICH, Candidate of Law Sciences, associate professor,
professor of department of civil law of FGBOUVO "Russian state university of justice", Honored
lawyer of the Russian Federation.

L Tlon mpuMUpHUTENEHBIM MOCPEIHMYECTBOM aBTOP TOHMMAET YPEryJIHMpOBAHHYKO NPUHIMIAMH U
HOPMaMH IIpaBa MUPOTBOPUYECKYIO AEATEIbHOCTh HEUTPAIBHOIO CHEUAINCTA, KOTOPBIA OKa3bIBAET
KBAJIM(HUIIMPOBAHHYIO MTOMOIIb YYaCTHUKAM YaCTHO-TIPAaBOBOTO CIOpa C LIEIbIO €ro MpeKpalieHus Ha
B3aMMOBBITOJIHBIX YCIOBHSX (IpollecCyalbHbIN acmekT). B 1o ke Bpems,- HTPUMHUPUTEIBHOE
MOCPETHUYECTBO B cdepe YperyIMpoBaHHUsS YacTHO-NIPABOBBIX CIIOPOB - CJIOKHOCTPYKTYPHBIN
MIPaBOBOM MHCTHUTYT, OOHMUMAIOLINI cO00i HOPMBI MaTEepUAILHOTO (IIPEXk/Ie BCETo, - IPAXKIAHCKOTO U
MpoIecCyaJbHOro  (apOUTpaXHO-TPOLIECCYAIbHOTO,  T'PakJIaHCKO-TIPOILIECCYalbHOTO0)  IpaBa
(MHCTUTYLIMOHAJIBHBIN aCHEKT).
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(IOTrOBOPHOT0)  pEryJMpOBAHMUS. ['maBeHCTBYIOIIAass pojib B 3TOM IMpoOIlEcCe,
0e3yClIO0BHO, MNPUHAICKUT craenke. Craenka sBIsSETCS APEBHEHITUM HMHCTUTYTOM
LUBWIBHOTO TIpaBa, (PyHIaMEHTAIBHBIM OCHOBAaHMEM BO3HHUKHOBEHHUSI TPAXKIAHCKUX
npaB U o00s3aHHOCTEH, 3(PPEKTUBHBIM PETYIATOPOM HMYIIECTBEHHBIX W JUYHBIX
HEUMYIIECTBEHHBIX OTHOIICHUH.

CuctemaTu3upysi JOTMaTHYECKHE TMOJIOXKEHUS PUMCKOTO 4YacTHOIO IIpaBa,
KOTOpOMY cliefka o0si3aHa cBouM mnpoucxoxjaenueMm, FH).bapon yka3biBaer:
«HOpuaundeckas caenka (negotium, actus, actum) ectb 103BOJICHHOE U3bSBICHUE BOJIH
CTOPOHBI,  HaNpaBJIICHHOEC  HEMOCPEJACTBEHHO Ha  KaKoe-TuOO  IOpUIUYECKOe
nocJyieicTBUe (BOBHMKHOBEHUE, MIEPEHECEHHE, TTPEKpalleHne, U3MEHEHHE, COXpaHEHUE
npaBa). ... [loHsTHE FOPUIMYECKON CHENKH BeChbMa OOIIMPHO, TaK UYTO OTJEJbHbIC
CIly4au ero HpeJCTaBisAoT OeckoHeuHOe pazHooOpasue. Caelnku OOBIKHOBEHHO JENST
Ha cienyromue Buabl: 1. Ha caenku omHOCTOPOHHUE M CIAEIKHU JIByXCTOPOHHUE WIIH
MHOrocTOopoHHHME (Tak Ha3. negotia unilateralia bilateralia). OgnocropoHHss
IOpUMUecKasl CIeJIKa BO3HHMKAeT M3 BOJM OJHOrO Jimia (Hamp., Occupation,
testamentum, aditio hereditatis). /IByXcTopoHHSsSI cliejKa BO3HHKAET M3 COTJIANICHUS
JBYX WJIM HECKOJBKHUX CaMOCTOSITEJIbHO JIPyr JPYyry MPOTHUBOCTOSIIIIUX BOJIb;, U
OIpejesieTcss B MCTOYHHMKaxX cioBamu: €St conventio duorum pluriumve in idem
placitium consensus, T.e. IOrOBOp €CTh COTJIAIIIEHUE JIBYX MIIM HECKOJIBKHX CTOPOH O
BO3HMKHOBEHUH, TIEPEHECCHNH, MPEKPAIICHUU, COXPAHCHUHU, U3BMEHEHNN KaKOTro-Tn00
npasa»l,

[lomuepkuBass ~ MCKIIOYUTENBHYI0  3HAYUMOCTh  TPaKJAHCKO-TIPABOBOTO
noroopa, M.U.bparunckuit otmeuaet: «lIpuMeHeHHE TOrOBOPOB Ha MPOTHKEHUU
y’K€ HECKOJIbKUX ThICSY JIET OOBSCHAETCA MOMHMO MPOYETO TEM, YTO peyb HJET O
ruOkoil mpaBoBoi (hopme, B KOTOPYIO MOTYT OOJIEKAThCS pa3iUYHbIE MO XapaKTepy
oOmiecTBeHHble  OTHOIIEHHS. (OCHOBHOE Ha3HAYEHUE JIOTOBOpA CBOJIUTCA K
PETYIMPOBAHUIO B PAMKAX 3aKOHA MOBEACHUS JIIOJICH MyTeM yKa3aHUs Ha MPEesbl UX
BO3MOXHOTO W  JIOJDKHOTO TIOBEJIEHHS, a paBHO TIOCJIEACTBHUS  HapyIIECHUs
COOTBETCTBYIONIUX TPeOOBaHMIIN?,

PerynsatuBHas QyHKIUs A0roBopa B cepe MPUMUPHUTEIBHOTO MOCPEIHUYECTBA
peanusyercs B CIEAYIOIMIMX OCHOBHBIX HAIIPABIICHUSIX:

a) npumeHumenbHom (CTOPOHBI IPABOBOIO CIIOpa MPUXOIAT K COTJIAIICHHUIO O
MPUMEHEHUHU TPOLENYPhl NMPUMHUPHUTENHHOTO MOCPEAHUYECTBA ISl YPEryJIUpPOBAHUS
BO3HUKIINX MEXAy HUMU pasHoriacuil). B  ®enepampnom 3akone «O0
aNbTEPHATUBHOW TMPOUEAYPE YPETryJIUPOBAaHHS CIOPOB C Y4YyacCTUEM IOCPEIHHKA
(mpouenype MeaHalm) TAKO€ COTIJIAIlIEHHE, 3aKJIIOUYEHHOE CTOPOHAMH JI0
BO3HUKHOBEHHUS MPABOBOTO CIIOPA, UMEHYETCSl «MEMATUBHON OrOBOpPKOM» (1.5 ¢T1.2);

0) npouedyprom  (YJ4aCTHHKH  IOPHJIHYCCKOTO  KOH(JIMKTAa  3aKIIOYaroT
COTJIallIEHUE C MOCPETHUKOM (MEIUATOpPOM) O MPOBEACHUU MOCIECIHUM MPOUETYPbI
MPUMUPUTENBHOrO nocpeannyectsa). B @enepanbHom 3akoHe «O0 anbTepHATUBHOMN
Mpoleaype YperyJIupoBaHus CIOPOB C YUaCTUEM MOCpPeAHUKA (MIpoLeaype MEIUALIUHN )
ATOT JOTOBOP HA3bIBAETCS «COTJIALIEHUEM O MPOBEACHUM MPOLEAYyPbl Meauanumn» (1.6
CT.2);

! Cm. mogpo6uee: Bapon 10. Vkasz. Cou. ¢.156-157.
2 Cm. moapo6uee: bparuuckuit M.W., Burpsackuii B.B. JloroBopHoe mpaBo: O6IIHe MOI0KEHHSL. -
M., Craryrt, 1997.c.9.



B) MamepuanbHo-npasogom (yCIEIIHO YPEryjaupoBaB KOH(MIUKT, CTOPOHBI
MPaBOBOI'O CIIOpa CTAHOBSTCS YYaCTHHUKAMHM «MEIUATUBHOTO coryameHus» (1m.7 cr.2,
cT.12 @3 «O meananum»).

be3ycinoBHO, J0roBOpHOE  peryiaupoBaHue B  cepe MNPUMUPUTEIHLHOTO
MOCPETHUYECTBA,  BIOpPOYEM, KaK M  JI000O€  JIOTOBOPHOE  PETyJIMpOBaHUE
MMYILECTBEHHBIX Y JTUYHBIX HEUMYIIIECTBEHHBIX OTHOIIEHUH, UMEET MPUHUIUINATIBHbBIC
OTJIMYUS OT peryaupoBaHus TmpaBoBoro. Ha Hux moapoOHO OCTaHOBUIICS
M.W.bparunckuii: «Perynupyromas pojib J0roBopa cONMKAET €ro ¢ 3aKOHOM U
HOPMAaTHBHBIMM aKTaMHU. YCIOBHUS JOTOBOpa OTJIMYAIOTCS OT NPaBOBOM HOPMBI
[JIAaBHBIM 00pa3oM JABYyMsI MPUHIIMIHUAIBHBIMU OCOOEHHOCTsMU. [lepBasi cBs3aHa C
MPOUCXO0XKJAEHUEM TPABWJ MOBEJICHUS: TOTOBOP BBIPAXKAET BOJIO CTOPOH, a MPABOBOM
aKT - BOJIIO W3JaBIIErO €ro oprana. Bropas pasznuuaer npenenbl ACHCTBUS TOTO U
Ipyroro mpaBWjia TOBEACHMS: JOrOBOP  HEMOCPEACTBEHHO pAacCUUTaH  Ha
pEeryJIMpOBaHKE MTOBEIECHUS TOJBKO €ro CTOPOH - ISl T€X, KTO HE ABJSETCS CTOPOHAMH,
OH MOXKET CO3/IaTh IpaBa, HO HE O00S3aHHOCTH; B TO K€ BPEMS NPABOBOM WJIM WHOU
HOPMATUBHBIA aKT TOPOXKIAET B TMPHUHIUIME OOIIee I BCEX U KaXKJIOro IMPaBHIIO
(Jirobo€ orpaHWYEHUE Kpyra JIMil, Ha KOTOPBIX PaclpOCTPaHSICTCS HOPMATHUBHBIN aKT,
uM ke onpejaesiercs:). OTMeueHHbIe 1Be 0COOCHHOCTH OTJIMYAIOT UMEHHO IPaXKTaHCKO
- IPaBoBOIi 1oroBop» L.

Cornamrasice €O CKa3aHHBIM BBIIIE, CIEAYET OTMETHTh, 4YTO Mpoldyiema
IpPaBOBOIO M HWHIMBUAYAJIBHOTO PETYJIUPOBaHUS B  LIEJIOM, a B cbepe
OPUMHUPUTETHFHOTO TOCPEIHUYECTBA, B YAaCTHOCTHU, HUMEET TJIIYOMHHBIM Xapakrep.
besycnoBno, mpaB B.B.EpmoB, yrBepxkparomui: «lIpaBoBoe M HHAWBUAyaJIbHOE
perynupoBanue —  (QyHIAaMEHTalbHble TpoOsieMbl  OOIIEH  TEopuM  TpaBa,
TIPEICTABISIONINECS CAMHU MO ce0e HEOOBATHBIMUY,

Pazgensiss takoil moaxona, 3aME€THM, 4YTO H3YyYEHHE BOIPOCOB IMPABOBOIO H
WHIVBUIYaJbHOTO PEryJMpPOBaHUs SIBISETCS Ba)XXHOM 3aladeld W JUIsl OTPACIEBBIX
HayK, B TOM 4ucie, chep MOoJBEpraeMbIX KOMIUIEKCHOMY MPAaBOBOMY BO3JEHCTBUIO,
TaKUX, HAPUMED, KaK, - IPUMHUPUTEIBHOE MOCPETHUYECTBO.

A mpuyuH TOMYy HecKoibko. Ha HMX, B 4aCTHOCTH, OCTaHaBIHUBAaeTCsS MPOQ.
EpmioB: «YuuthiBasi, mpexae Bcero, abCTpaKTHBI W OTHOCUTENBHO OIPEACICHHBIN
XapaKkTep NPHUHIIUIIOB U HOPM IpaBa, PEryJiIpHO BO3HHUKAIOMINE KOJUIU3UU U TIPOOEIIBI
B TpaBe, a Takke MHOrooOpasue W pa3BuTHe (aKTHUUECKHX OTHOIICHHM, B Cllydae,
Hanpumep, paspelieHust Cropa B Cye, KaK MpaBuilo, UHIAUBUAYAJIbHOE PETYJIUPOBAHUE
0e3 TMpaBOBOTO pETYJIUPOBAHUS HEBO3MOXKHO, B CBOIO OYepelb, IMPaBOBOE
perynupoBaHne 0e€3 WHIWBUIYATBHOTO PETYIHpPOBaHUS HEIDPEKTUBHO» (BBIACICHO
aBT.)".

Uccnenys (yHKIIMM CHUCTEMHOTO TpPHHIMIA OOpaTHOW CBSI3W B TPOIECCE
cyeOHOTO mpaBONpUMEHEHUs, akaaemMuk Epmios, Bciaenq 3a A.b.BenrepoBbiM u
C.C.AnekceeBbIM 00OOCHOBAaHHO YTBEPXKIAET, YTO UMEHHO MPAKTHUKa Yepe3 MEXaHU3M
«00paTHOI CBsI3W» OOYCIOBIMBAET NalibHEUIEe pa3BUTUE COJIEPKAHUA IPABOBOIO
pEeryJIMpOBaHUS.

1
Tam xe.

2 Cm. noapo6uee: Epmos B.B. IIpaBoBoe 1 MHAMBHIYaIbHOE perynupoBanue.//Poccuiickoe

npasBocynne.2012.Nel2.
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SABnsiACh OOBEKTHMBHO HEOOXOAMMBIM CPEJICTBOM COIMAIBLHOIO YIpaBiICHUS,
WHJMBHUAYallbHOE (JOTOBOPHOE) peryiupoBaHue B cdepe NPUMUPUTEIBHOTO
MOCPEAHUYECTBA PeaTu3yeT UEeNbIi psia GyHKIIHIA:

a) LEJICHANIPaBICHHOE  PEryJIUpOBaHHE  OOIIECTBEHHBIX OTHOLUEHUNA B
HaIpaBJICHUH TIPEKPAICHUs MPABOBBIX KOH(MIUKTOB,;

0) BbIpaOOTKA M MPUHATUE C TOM LEIBI0 PEIICHU, TOMOTaIOIUX y4aCTHUKAM
MPaBOBBIX CIIOPOB B 3aKIIOUYEHUHU KOMITPOMUCCHBIX COTJIAIICHUN;

B) pa3BUTHE HHGOPMAIMOHHBIX IMPOIECCOB, MNPOIMATraHIUPYIOMUX BBITOALl U
MIPEUMYIIECTBA MPUMHUPUTEIIHHOTO MPEKPAILCHUS IOPUIUIECKUX KOH(PIUKTOB;

r) JIONOJHEHHWE  «BHEUIHEro»  (JIOrOBOPHO-TNPABOBOI0)  PETYIMPOBAHUS
«BHYTPEHHUM CaMOPETYJIIUPOBaHUEM» B chepe MEIUATUBHOTO COOOIIECTBA;

n)  dopMupoBaHHME  CHCTEMBI  CBsSI3eM  MeXJy  MNPaBOTBOPUYECKUMH,
UCIIOJTHUTEILHBIMU U CYJ€OHBIMU OpPraHaMU BJIACTH B LEJSAX JaTbHEUIIETr0 pa3BUTHUS
chepbl TPUMUPUTEITHLHOTO MTOCPEAHUYECTBA U T. /1.

BMmecte ¢ Tem, TOroBOpHO-IIPAaBOBOE PEryJMpoBaHue B cpepe MPUMUPHUTETBHOTO
MOCPETHUYECTBA MMEET MPHUHIUIIUAIIBHBIC OTJIMYMUS OT WHBIX CPEACTB YIpPaBICHUS.
Tak, ynpasinsroniee BO3/IeHCTBUE OCYIIECTBISIETCS] TOIBKO MOCPEACTBOM MPUHIIUIIOB U
HOPM IIpaBa, peajnu3yeMbIX B paMKax CHelu(puIecKux AJOrOBOPHBIX (GOpM (Hampumep,
B MEIMATHBHOM corjamieHuu). WHIuBUAyallbHOE peryiupoBaHne B cdepe
IPUMHUPHUTEILHOTO TIOCPEIHUYECTBA HMMEET OCOOCHHOCTH, KOTOPBIE HAXOISAT CBOE
BBIp@YKEHUE B OT/IEIBHBIX KIIACCU(PUKAIIMOHHBIX XapaKTepUCTUKAX.

OcranaBnuBasch Ha mnociaegHux, B.B. EpmoB, B wacTHocTH, oTMmeudaeT: «Kak
NPE/ICTABISAETCS, KIACCU(UKAIMIO WHANBUIAYAIBHOTO PETYJIUPOBAHUS BO3MOXKHO
OPOU3BOAUTH IO  pa3IMYHBIM  OCHOBaHUsM. Hampumep, 10 cyOBeKTam
WHIVBUIYaJbHOTO PETYJIUMPOBAaHUS IpPU OTCYTCTBUU CIIOpa IMpeajarar0 BbIAEIATH
WHIVBUIYaJbHOE CaMOPETYJIUPOBaHUE (HAIPUMEp, COBEPILICHHE OJHOCTOPOHHUX
caenok (cormacHo m. 2 cr. 154 TK P® oaHOCTOpOHHEN CcUWTAeTCs CaeiKa, s
COBEPIIEHUSI KOTOPOl B COOTBETCTBUU C 3aKOHOM, WHBIMHU MPABOBBIMU AKTaMU WJIU
COTJIAIIEHUEM CTOPOH HEOOXOAMMO U JOCTATOYHO BBIPAKEHUS BOJU OJHOW CTOPOHBI)
U HWHIMBUAYAJIbHOE JOTOBOPHOE peryiupoBaHue (Hampumep, J0OpPOBOJIBHOE
3aKJIIOUYEHHE JABYX WJIM MHOTOCTOPOHHHMX CHEJOK (B cOOTBETCTBHM cO CT. 153 'K PO
«clieJIKaMu MPU3HAIOTCS IEUCTBUS TPaXJaH U IOPUIUYECKUX JIUL, HAlpaBJICHHbIE Ha
YCTAHOBJIEHHE,  WU3MEHEHHE  WIM  [peKpalleHue  TPaKIaHCKUX  NOpaB U
00s13aHHOCTEN» )» L,

Cornamasice ¢ yKa3aHHBIM IOJXOJIOM, CYMTaeM HEOOXOAUMBIM CJeNaTh
HEKOTOpbIE YTOYHEHHUs MPUMEHUTEIBHO K paccMmaTpuBaeMoMy mpeamety. Ilepsoe:
WHIUBUIyaIbHOE PETYIMPOBaHKE B c(hepe MpUMHUPUTEIHLHOTO MTOCPETHUYECTBA BCETIa
pa3BUBAETCS B YCJIOBHUSAX BO3HHUKIIEIO MEXKJY CTOPOHAMHU MPaBOBOTo crnopa. JlaHHoe
00CTOSITENIHCTBO HE TPEMATCTBYET YYACTHHKAM IIOCJICIHETO COBEPIIATH HE TOJBKO
JByX- U MHOTOCTOPOHHHE, HO U OJHOCTOPOHHHUE Ipa)kJAaHCKO-TPAaBOBBIE CAEIKHU. Tem
Oosiee, YTO BO3MOXHOCTh TaKOrO TOBEJICHHUS MPEAYCMOTpPEHA JIEUCTBYIOLIUM
3aKOHO/IATEILCTBOM.

Tax, B cootBeTcTBHH C 1.4 cT.12 DenepanpHoro 3akoHa ot 27.07.2010 N 193-03
"OO anbTepHATUBHOUW MpPOLIEAYPE YPETYyIUPOBAHUSL CIIOPOB C YYaCTHUEM IMOCPETHUKA
(npouenype Menuainuu)": «MenUaTUBHOE COTJAlIEHWE IO BO3HUKIIEMY W3
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IPAKIAHCKAX IPABOOTHOIIEHUN CIIOPY, AOCTHUTHYTOE€ CTOPOHAMH B peE3yJIbTaTe
MpOLEypbl MEUAMK, TPOBEIECHHON 0€3 nepeaadn cropa Ha pacCMOTPEHUE Cy1a WU
TPETEUCKOro  Ccynaa, NpeacTaBisieT  CcoOOW  IpaKJaHCKO-TIPaBOBYIO  CHEJIKY,
HAallpaBJICHHYI0 HAa yCTAaHOBJEHHWE, W3MEHEHHE WM MPEKpalleHUE TMpaB W
oOs3aHHOCTEN CTOpOH. K Takol cienke MOryT NPUMEHSTHCS MpaBUiia TPakIaHCKOrO
3aKOHOJATENbCTBA OO0 OTCTYMHOM, O HOBallMM, O TMPOIIEHHUU JOJra, O 3ayeTe
BCTPEYHOI'0 OAHOPOIHOIO TpeOOBaHUS, O BO3MEILLEHUU BPEAay.

XapakTepu3ys CYIIHOCTb U COAEPKAHUE OAHOCTOPOHHUX CHEIOK B IPAXKIAHCKOM
npaBe, K KoTtoppiM ['K P® oTHOCMT mnpomieHue [a0iara M 3a4eT BCTPEYHOIO
onHopoaHoro TpeboBanus, B.W. Cunaiickuii numer: «OIHOCTOPOHHUE CIEIKU
NENATCA, B CBOK OYEpPEAb, HA HYXKIAKOIIMECS B NPUEME HMX APYroll CTOPOHOM,
HaIllpuMep, 3aBEIIaHUE, MOYKAJOBAHMWE, W HA HE HYXKIAKIIHECS B TAKOM IpHUEME.
CoOCTBEHHO, CHENKH, HE HYXKJAWIIUecss B TMpUEME, M €CTh CHEJIKH CTPOro
OTHOCTOPOHHME, TaK KaK OHU HE MPEIIIONAraloT COrNIaCUs IpyroM CTOpoHbl. B ctporo
OJIHOCTOPOHHUX CJEJIKaX HET OOpalleHus K ONpe/IeICHHOMY JIUIY, U MMOTOMY MPaBo K
HUM OTHOCHTCS Gonee crporo»l. B coorBerctBun co ¢1.410 I'K PO «Ilpekpainenue
oOs3aTenbeTBa 3aueTom»: O0s13aTeNbCTBO MPEKpAIIaeTCsl MOJHOCTHIO MM YaCTHYHO
3a4€TOM BCTPEUHOTO OJIHOPOJHOTO TPEOOBAHUs, CPOK KOTOPOrO0 HACTYHHUI JIMOO CPOK
KOTOPOTrO HE YyKa3aH WM ONIpelesieH MOMEHTOM BocTpeOoBaHus. B ciyuasx,
OPEAYCMOTPEHHBIX  3aKOHOM, JONYCKAeTcs 3a4eT BCTPEUYHOIO  OJHOPOJHOTO
TpeOOBaHHUsA, CPOK KOTOPOTO HEe HacTynui. J[Jis 3adera JOCTATOUHO 3asBICHUS OJHOM
CTOpPOHBI.

[lo muenuio, A.A.IlaBnoBa koTopoe MbI paznensem: «HeobxogumeiM u
NOCTaTOYHBIM  JJIsI  3a4eTa KOMMEHTHpyeMas  CTaTbsl  CYMTAeT  HaJIU4HUe
COOTBETCTBYIOILIETO 3asBJICHUSI OJHOW U3 CTOPOH. 1o cBoel mpaBOBOW MPUPOJIE TAKOE
3asBJICHUE SIBISIETCS OJNHOCTOPOHHEHN caenkoi. COOTBETCTBEHHO, 3asBJICHUE O 3a4ETE
He TpeOyeT ero MpUHATHUS JPYyrod CTOPOHOH, a IMOPOXKIaeT IpaBoBoU AhdekT ¢
MOMEHTa €ro BOCIHPHATHS 00JiajjaTeleM BCTPEUHOTO TpeOOBaHMS. 3asBICHHE, HE
MOJIy4€HHOE JIPYTOil CTOPOHOM, IPaBOBBIX MOCIEACTBUIN HE BiedeT (1. 4 mucbma BAC
N 65)»2,

Cormacio c1. 415 T'K PO «lIpomenue mponra»: «1l. OOs3aTeabcTBO
MPEeKpaIaeTcs OCBOOOXKICHUEM KPEAUTOPOM JOJDKHUKA OT JIeXKAIIMX Ha HEM
00S13aHHOCTEM, €CIM 3TO HE HAapyIIaeT MpaB IPYTUX JUI[ B OTHOIIEHWH UMYIIECTBA
kpeautopa.2. OOs3aTeNbCTBO CUUTAETCS MPEKPAIICHHBIM C MOMEHTa IOTYYCHUS
JOJ>KHUKOM YBEJIOMIIEHUS KPEIUTOPA O IPOIIEHUHU J0JITa, €CJIU JOJDKHUK B Pa3yMHBIN
CPOK HE HAIPaBUT KPEAUTOPY BO3PAKEHUM MPOTUB IMPOLICHUS  JOJITay.
KomMmentupys ct.415 I'K PO, E.B.KabatoBa oTmeuaer: «JlanHasi cTaThs - elie OJUH
IpUMep TOTO, KaK CTOPOHBI MO CBOEMY YCMOTPEHHUIO MOTYT PacHoOpsAUTHCA CyAbOOM
oOs3aTenbcTBa. B aToM otHOmenun ['K mpemocTaBmsier MOCTATOYHO UIMPOKHE
BO3MOXHOCTH CTOpPOHaM - HampuMmep, HoOBauusA, OTCTynHoe. JlaHHas craThd
OTJIMYAETCSI TEM, YTO €CIIM B NPEABIIYLIMX Clydasx TpeOyeTcsi coriiacue o0eux
CTOPOH, TO B JAaHHOM CJIydae JOCTaTOYHO BOJIEU3BABICHUS OJHOW CTOPOHBI -

! Cumaiickuii B.1. Pycckoe rpaxkaanckoe npaso.- M., Ctatyr.2002.c.161.

2 Cm.: c1. 410, "KommenTapuii k I'paxknanckomy kojekcy Poccuiickoii deneparuu. Yacts neppas:
VYuebHo-npakTHUecKuii koMMeHTapuil" (mocrareitnbii) (mox pen. A.IL. Cepreesa) ("[Ipocnext",
2010)// CIIC Koucynbrant [Troc.
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kpeautopa. B Kogekcax 1922 r. u 1964 r. nomob6Has HOpMa OTCYTCTBOBala, YTO
OTBEYAJIO CYIIECTBY BCEH CUCTEMBI T'OCYAAPCTBEHHOI'O PETYJIMPOBAHUS SKOHOMMKH.
Bxmtouenne nanHod cratb B 'K - eme ognHa wmmoctpanuss OCBOOOXKIEHHSI OT
HEHY>KHOM 3aperjiaMeHTUPOBAHHOCTH MPABOBOIO PETYJIHPOBAHUS 3KOHOMUYECKHX
OTHOIIEHUH M mepexoAa K PhIHOYHBIM OTHOLLIEHHUSM, T'/I€ NEPBOCTEIIEHHOE 3HAYEHUE
MMEIOT BOJII M HAMEPEHUs] CaMHUX YYaCTHUKOB 3TUX oTHouleHuil. [Ipomenue noinra -
OJIHOCTOPOHHSIS C/IENIKA, K KOTOPOI NPUMMEHUMBI MOJIOKEHHUS CT. cT. 154 - 156 TK»?,

MsbI pazzensseM TakoM B3IUILA Ha IpaBoBYyrO Ipupony «lIpomenus noiray,
HECMOTpPS Ha MMEIOIIMECS B IOPUIUYECKON JIUTEpaType KPUTHUUECKUE BO3PAKECHHUS.
Tak, mo mHeHuro A.A.IlaBnoBa: «lIpomeHue ngonra OTHOCUTCA K JIOTOBOPHBIM
crocobam MpekpamieHus: 0043aTeNbCTB U I0MYCKAETCS TOJBKO MO COTJIAIICHUIO MEXITY
KpEeAUTOPOM U JOJDKHUKOM. MHoe mHeHue (cMm.: KommenTtapuit k ['paxmanckomy
koaekcy Poccuiickoit @enepanuu, yactu nepBoit / Ilox. pen. T.E. Abosoit u A.1O.
Kabankuna. M., 2002. C. 800 (aBrop rnaBel - E.B. KaGartoma)) HeyOeautensHO,
MOCKOJIbKY OCHOBAHO Ha HEKOPPEKTHOM TOJKOBAaHWM KOMMEHTHUPYEMOW CTaThu U HE
YUUTHIBAET 1EJIOT0  psAna oOCTOATeNbCTB.  Bo-mepBbix, mis  000CHOBaHUS
OJTHOCTOPOHHE-C/AEIIOYHON MPUPOJbl MPOIIEHUS [0Jra HMCHOJb3YEeTCS JUIIb YacTb
TEKCTa KOMMEHTHUpYeMO# cTaThu ("005S3aTENBbCTBO MpeKpaliaeTcss 0cBoOOKaeHuEM").
Takoe TonKOBaHME aleKO OT OYKBAJIHHOTO U HE CIIOCOOHO MPUBECTH K IOCTOBEPHOMY
pesyiabTaTty. Kpome TOro, cucremarndeckoe TOJKOBaHUE MojoxkeHul ria. 26 T'K
MOKa3bIBA€T, YTO OJHOCTOPOHHEE IMpEKpalleHue o00s3aTeNIbCTBA SABISAETCS JUIIb
uckimoueHueM (cM. cr. 407 TK) uw BO3MOXKHO TOJBKO B CiydYasx, HpSIMO
pPEeyCMOTPEHHBIX 3aKOHOM (Hampumep, npu 3adete - cT. 411 I'K). Bo-BTopsix,
HEIMPU3HAHUE 32 BOJIEU3BSBICHUEM JOJKHUKA KOHCTUTYUPYIOUIErO 3HAYEHUS BIICUET,
10 CyTH, HaBsSI3bIBAaHUE €My IpeKpalieHus oos3aTenbeTBa. [10m00HbINM MOAX0A JaleKo
HE BCErJa COOTBETCTBYET HMHTEpEcaM [OJDKHMKA W BCTYNAET B OIPEIEIECHHOE
IPOTUBOPEUYHUE C OCHOBHBIMU TMPHHIIMIIAMH TPaXJAHCKOTO 3aKOHOJATEIbCTBA. B-
TPETHUX, JOTOBOPHBIN XapakTep MPOIIEHUS A0Jra MOATBEPKAAETCS UCTOPUUYECKUM U
CPaBHUTEIBLHO-TIPABOBBIM aHAJIM30M paccMaTpuBaemMoro MHCTUTyTa (cM. § 397 ITY,
ct. 115 103, cr. 6.160 'K Hunepnangos, cr. 1236 'K Urtanuu). Takum oOpazom,
IIPOLIEHUE J0JIra OMOCPEAYETCA JOTOBOPOM MEXY KPEAUTOPOM M JIOJKHUKOM, a HE
OIHOCTOPOHHEH CHENKOI KpeaquTopay?,

[lo HameMy MHeHMIO, H3jJ0KeHHas mno3unus A.A.IlaBnoBa HpoTHBOpEUYUT
OTJICJIbHBIM TOJIO)KEHUSAM PYCCKOM IUBUJIMCTUYECKONW JIOKTPUHBI, O KOTOPBIX MBI
ropopwid Bble. Kak yxe oTMeuanoch, XapakTepu3ys OJHOCTOPOHHHE CJIEJKH,
B.M.Cunaiickuii ux nenuT Ha aBe OONbIIHe TPYNIbl: 1) HA HYXKIAOMUECS B IPHEME
X IPyroii CTOPOHOI 1 2) HA He HYXKJaIOLIUECs B TAKOM HpHeMe®,

! Cm. xommentapuii k cr. 415 'K P®: "Kommenrapuii k I'paxmanckoMy kojekcy Poccuiickoit
Oenepannu (yacth nepsasi)" (mocrareitnsiit) (mox pen. T.E. A6osoii, A.FO. Kabankuna) ("HOpaiit",
2002//CIIC Koncynbtant ITmroc.

2 Cm. xomMeHTapuil x cr. 415 TK P®// "Kommenrapuii k I'paxnanckomy kojekcy Poccuiickoit
@enepanun. Yacte neppas: YueOHO-IpakTHUECKU KoMMeHTapuil" (mocraTeinsiii) (mog pen. A.IL
Cepreesa) ("IIpocnext", 2010// CIIC KoncynpsranT [lmtoc.

% Cunaiickuit B.W. Vkas. Cou. c.161.
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HaspiBast cienku, He HyKJIalOIKUECS B IPUEME, «CTPOrO OAHOCTOPOHHUMMY, OH,
TEM CaMblM, HE OrPAHWYMBAET IEPEUCHb TAKOBBIX, pacHoyiaras ¢ HHUMHU PSAIOM
OJTHOCTOPOHHUE CJICJIKU, HYKIAIOIINECA B IPUEME UX APYTrOM CTOPOHOM.

Takum oOpazoMm, Aake NOpU HAJIMYUM TPABOBOrO CHOpa YYacTBYIOIIHME B
MPUMHUPUTEIBHON MPOLEAYPE CTOPOHBI HMMEIOT BO3MOXXHOCTH €ro MNpeKpalleHUus
MOCPEICTBOM HHAWBHUAYAJIIBHOTO CaMOpEryjldpoBaHud. B Tom wucne,- nyrem
COBEpIICHUSI pPsifa OJHOCTOPOHHUX TPa)KJAHCKO-TIPABOBBIX CJIEJIOK: COTJIAIICHUH O
MPOLIEHUH J0JTa U 3a4€T€ BCTPEYHOI'0 OJJHOPOJAHOIO TPEOOBAHMUS.

NznoxenHnble  BbIIE  OOCTOSITENBLCTBA  OOYCJIOBJIMBAIOT  HEOOXOIUMOCTH
nonoiHeHus [ 'paxganckoro koaekca Poccuiickonn denepannu CTaTbel CIEAYIOMIETO
COJIEpKaHUSL:

«BoccTraHoBneHHe M 3amUTa  TPAKIAHCKUX MpaB C  HUCIOJIb30BaHUEM
OPUMHUPUTEIBHBIX Mep»: «1. B 1enIX BOCCTAHOBICHUS W 3aIIUThl HAPYUICHHBIX WU
OCTIIOPEHHBIX TPAXKJIAHCKUX TIpaB TpaXJaHE U IOPUIUYECKHE JHIa 00sI3aHbI
IPEANPHUHATh MEPHI IO TPUMHUPHUTEILHOMY YPETYJIUPOBAHUIO MTPABOBOTO KOH(IIUKTA.
2. B xauecTBe Mep NMPUMUPUTEIBHOTO YPETyJIUPOBaHUS TPABOBOTO KOH(IUKTA MOTYT
OBITH MCIIOJIB30BAHBI: IEPETOBOPHI; MIPETEH3UOHHBIN MOPSIAOK YPEryJIUPOBAHUS CTIOPa;
Menuanus, cynebHoe mnpumupeHue. 3. B ciydae ycmemHoro mnpuMEHEHUs Mep
NPUMHUPHUTEIBLHOTO YPEryJIMPOBAaHUS IMPABOBOr0 KOH(IUKTA YYacCTBYIOIIUE B HEM
CTOPOHBI UMEIOT TIPABO HA 3aKIIOUYCHHE MUPOBOTO COTJIAIIEHUSI, KOTOPOE MOXKET OBITh
YTBEPKAECHO CYJIOM IO 3asBJIECHUIO CTOPOH. 4. [Ipn HE JOCTHKEHUU MOJIOKUTEIBHOIO
pe3ysbTaTta B XOJ€ MPUMHUPUTEIHLHOTO YPEeryJIupoBaHusl MPaBOBOTO KOH(MIUKTA, TUOO
OTKa3a OJHOM W3 CTOPOH OT Yy4YacTHsl B HEM, 3aUHTEPECOBAHHOE JIUILIO BIIPABE
0o0paTUThCS B CYIl 3a 3alIMTON HAapYIICHHBIX WJIM OCHIOPEHHBIX IPAKIAHCKHUX MpaB. 5.
B cnydae HecoOmromeHusi TpebOBaHMM, MPETyCMOTPEHHBIX MYHKTOM | Hacrosiei
CTaThH, CyJl, apOUTPAKHBIN CyJl WM TPETEUCKUN CYJ MOXKET OTKa3aTh JIUILY B 3aIUTE
NPUHAJIEKAIIETO EMY IIpaBay.
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JUMMHUILIKUHA A.B. "

Anaau3 TCOPUHN U NIPAKTUKH MMOCPEAHUIECTBA C YYETOM NPUHIHUIIOB HEJIOCTHOCTH
U CUCTEMHOCTH

Annotauusi: B craTthe mpoBOAMTCA aHANIM3 MOCPEAHUYECTBA C YYETOM MPUHIUIIOB
LEJTOCTHOCTH W CHCTEMHOCTH HA OCHOBE JIOTMKO-THOCEOJIOTMYECKOW  MOJIENH
ITO3HABATEIbHON JeATeNbHOCTH. Ha mpuMepax pas3iuyHbBIX CTOPOH COLMAIBHOM, B TOM
qHClie IOPUINYECKON MPAKTUKH, MTOKa3aHa pOJb MOCPEIHUYECTBA U €ro 0co00i (HOpMbI
- MeJWaIui B JOCTM)KCHUU TMPUMHUPEHUS CTOPOH, Pa3BUTHH MEXaHH3MOB CTAHOBJICHHUS
rpaxaanckoro ooOmiectBa. OOpaiiaeTcsi BHUMAHUE Ha MEXIUCUUIUIMHAPHBIN XapakTep
mpo0jeM MOCPeIHUYECTBA B TEOPUH, pasHOOOpasue cdep MpUMEHEHUs MOCPEeIHUYECTBA
B Pa3NIMYHBIX  KOHTEKCTaX  MPAaKTHUYECKOW  JEATEIBHOCTH, C  BBITEKAIOIUMHU
OCOOCHHOCTSIMH, OCHOBAaHHUSMHM M pPECypcaMH MOCpPEIHHYECTBA JJs IOPUAMYECKON
MPaKTUKA. AHanu3a TMOCPEIHUYECTBA MPOU3BOJUTCA C HCHOJIb30BAHUEM OOIIMPHOM
NPEIMETHOH M MEXKIUCIUIUIMHAPHOW TEPMUHOJIOTUH, CHEIHATBbHOTO TOHSATHIHHOTO
anmnapara.

KitoueBslie ciioBa: cyie0HOE PUMHUPEHUE, TOCPEAHUYECTBO, MEUALIUS, KOMMEPUYECKUH CIIOp.

The analysis of the theory and practice of mediation taking into
account the principles of integrity and systemacity

Annotation: In the article the analysis of mediation based on the principles of integrity
and consistency on the basis of logical gnoseological model of cognitive activity. The
role of mediation and its special form - mediation in achieving reconciliation of the
parties, the development of mechanisms for the formation of civil society-is shown on the
examples of various aspects of social, including legal practice. Attention is drawn to the
interdisciplinary nature of the problems of mediation in theory, the variety of
applications of mediation in different contexts of practice, with the ensuing features,
grounds and resources for mediation legal practice. Mediation analysis is performed
using a wide range of substan-tive and interdisciplinary terms, special conceptual
apparatus.

Keywords: judicial conciliation, mediation, mediation, commercial dispute.

CoBepIlIeHHO 0YEeBHUIHO, YTO (P (HEKTUBHAS MPAKTHUKA CYIeOHOTO M JAPYTHX BHIOB
MPUMHUPEHUS  OCHOBaHa, TMPEXJE€ BCEro, Ha MNPUMHUPUTEIBHBIX  MPOIEAypax
MMOCPETHUYECTBA, YTO aKTyaJIbHO O0yClaBIIMBAeT pa3pabOTKy ero mpoOjieM B IIHPOKOM
CIIEKTPE HAy4YHO-TEOPETHMUYECKUX W  HAy4YHO-NIPAKTMUYECKUX  3a7ad  Pa3IM4YHBIX
KOHTEKCTOB COIUAIbHOM MPAKTUKH.

TeHneHuUn pa3BUTHA MTOCPEAHUYECTBA B OTEUECTBEHHOW IOPUIMYECKON MPAKTUKE, B
TOM YHCJIE U CYIONPOU3BOJICTBE, MMEIOT CBOK HCTOPHUIO, KOHIENTYaJIbHbIE OCHOBAHUS,
3aKOHOJATENbHYI0 0a3y, JOCTATOYHO Pa3BUTHIC IPHKIAIHBIC TEXHOJOTHH W OTPACICBYIO
middepennmarnyro.  OOmmpHasT  NpakTUKa  NPUMHUPEHHS  CTOPOH  HAa  OCHOBE
MOCPETHUYECTBA HAKOILICHA TIPU YPETYJIUPOBAHUM KOMMEPUYECKUX CIOPOB. OTHOCUTEIHLHO

*

JIMITHULIKUI  AHATOJIMH BJIAJVUMUPOBUY, mnpodeccop Kadeapsl MHeIaroruku U
IICUXOJI0I'nn CaHKT-HeTepGyprcxor O YHHUBCPCUTCTA MBI[ POCCI/II/I, KaHIAuAaT IICUXOJOTNMYCCKUX
Hayk, npodeccop. LIPNITSKY ANATOLY VLADIMIROVICH, Professor of the Department of
Pedagogy and Psychology of St. Petersburg University of the Ministry of Internal Affairs of Russia,
Candidate of Psychological Sci-ences, Professor.



IPYTUX IOPUIMYECKUX KOH(IIMKTOB M CIOPOB, CIEAYET OTMETUTh, YTO JIOCTATOYHO ITOJTHO
pa3paboTaHa Teopusi NMPUMHUPEHUS CTOPOH IO KOH(IIMKTAM YaCTHONPABOBOTO XapakKTepa,
M0 KOTOPBIM HMEIOTCS OCHOBATEIIbHBIE TEOPETHKO-METOJOJIOTUYECKHE — pa3padoTKu
(Kysbarapor A.H., 2006, 2010), a Tarke HAKOIUIGH JOCTATOYHBIA OMBIT PaOOTHI
MPAKTHKYIOMIMX MEIUATOPOB B CyJdax W JIPY-TUX coluaibHBIX cdepax Cankr-IlerepOypra,
VYpaiia v B Jpyrux peruoHOB CTPAHBI.

JIOBOJLHO TIMPOKO M CHCTEMHO NMPHUMHPHUTEIBHBIC MPOIEAYPHI, MPEXKIEC BCETO B
MUBHJIMCTUICCKOM TIPOIECCE, C YUETOM OOJBIIOr0 MPAaKTHIECKOTO OIbITa B PecmyOmmke
benapych, paccmorpensl B moHorpaduun 3apok O.H. (2018). 3aech npoBeaeH oOIMUPHBIN
MEXTUCIUTIMHAPHBIA aHAIW3 TIOHATHS MPUMHPUTEIBHBIX TPOIEAYP C OPUTHHAIBLHBIM
ABTOPCKUM HAyYHBIM 3aMBICIIOM U OCHOBATEIIbHOCTHIO HAYYHOH JHCKYCCHH.

Ham mojxoa k aHanu3y MOCpPEHUYECTBA B KOHTEKCTE MPUHITUIIOB IICIOCTHOCTH U
CUCTEMHOCTH, ITO3BOJISIET YYUTHIBATH HE TOJIBKO OIPEACICHHBIH YPOBEHb METOOJOTHU
(ypoBeHb TPHUHIMIIOB), HO TaK)KE€ pacCMaTpuUBaTh W JPYrHe CHCTEMHBIC JJIEMCHTHI
MOCPETHNYCCTBA c HCIIOJb30BaHUEM JIOTMKO-THOCEOJIOTHUECKOM MOJIEIN
no3HaBarenpHOU AesteabHocTd (A.B. Jlunuunkuit, 2016). D70, npexae Bcero, cucrema,
oOpa3zyemasi TaKMMH 3JICMEHTaMH TOCPEIHHUYECTBA KaK. COOCTBEHHO NOCPEIHHYECTBO,
€ro OT/CIIbHBIC DJIEMEHTHI - TCOPHSI, METOOJIOTHS, TSXHOJIOTHUH U MPAKTHUKA.

Ha ocHoBe ykazaHHOH Mojenu, J000€ MO3HaBaeMoOe SIBJICHUE HCCIEeayeTcs Oosee
MOJIHO, CHCTEMHO M TJIyOOKO, B 3aBHCHMOCTH OT 3alpOCOB M MOTpeOHOCTEH
UCCIIeIOBATEIs, YTO B IIOJIHOW Mepe OTHOCUTCS K TIO3HAHUID M aHAIU3Y
nocpenHuuecTBa. [Ipu TakoM IIETOCTHOM HMHTETPATUBHOM TOAXOJE, OT HCCIIeI0BaTeNs
HE YCKOJIb3aIOT TMPUHIMUIHAIBHBIE XapaKTEPUCTHUKU TOCPEIHUYECTBA B TEOPUU U
METOJOJOTUH, TEXHOJOTHUSIX M TpakTuke. bojee TOro, BCECTOPOHHOCTh HCCIEAOBaHUS
MO3BOJISICT  BBIABIATH HOBBIE OCOOEHHOCTH  (HOpPMYyJIHUpPOBaTh  MPUHIUIHAIBHBIC
OPUMUPHUTENBHBIE TMOAXOAbl K  yperyJIUpPOBaHHID KOH(PIMKTOB M  CIOPOB, YTO
CTAHOBUTCSI MCTOYHUKOM pa3BUTHUA U OoJiee TIyOOKOro IMO3HAHUS MOCPEIHUYECTBA Kak
B OTJICJBHBIX MPEIMETHBIX 00JacTAX, TaK M B CO3aHUM HOBBIX TexHoyorui. [Ipu sTom
BO3pacTaeT OT OOBIICHHOTO JI0 HAyYHOTO, YPOBEHb MPAKTUKH MOCPEIHUYECTBA, OCO3HAHO
¥ CHUCTEMHO HCITOJIB3YETCS METOIOIOTHSI.

OTMeTUM Takke, 9TO0 MHOrooOpasne KOH(IMKTOIOTHYESCKOW TMPaKTUKU JIOACH, B
TOM YHCJIE OCHOBAaHHOW Ha TO3HAHWHM HAYYHBIX 3aKOHOMEPHOCTEH, BKJIFOYAET HE TOJBKO

115



MO3UTUBHYIO CTOPOHY M CTPEMIICHHE CTOPOH K MpUMHpEeHHIO. J[OBOJIBHO YacTo
KOH(DJIUK-TYIOIME HE CTPEeMATCS K CO3UJIAHUI0, HO OCMBICIIGHHO M OCO3HaHHO
yTauBaoT HH(OpMa-IIMI0, HACTOMYMBO 3asBISIIOT TpeOOBaHUsS, HE >KENalOT HMATH Ha
YCTYNKH CTPEMSICh TOJYYUTh OOJIBIIYIO JOJII0 BBITOALI («mmupora»). besycinosHo,
MOCPETHUYECTBO B CUTYyAIUSIX MO3UIM-OHHOTO TOPra W AUCTPUOYTHUBHBIX MEPETOBOPOB
CTAJIKMBACTCA C IEIBIM PAJOM TPYIHOCTEH: CHUXXKEHHEM TEMIla IEePErOBOPHOTO
mpoliecca, CYIIECTBEHHBIMH OTPAaHWYCHUSIMU B PEIICHUH MPOOJIeMbl O CYIIECTBY,
TYIMUKaMH M MTPOBOLUPYIOIIMMHU criopaMu. Ponb mocpennuka (MeauaTopa) B MOJI00HBIX
cuTyarmsax Bo3pactaer. OT Hero TpeOyeTcsi MPOSBISTH JOCTAaTOYHOE TEPICHUE U
MpoeCCUOHANIN3M, CTPEMUTHCSI HAMPaBUTh CIOPIIUKOB B KOHCTPYKTUBHOE PYCIIO,
TpaHCPOPMHUPOBATh CIOCOOBI MX OOIIEHUS, MOAXOMAbI K MpoliemMaM U aJbTepHATHBAM,
CBOEBPEMEHHO OIICHUTh MEIUA0CIbHOCTh MOJO0OHBIX KOH(MIMKTOB M CIOpOB. B cBoel
OIICHKE TOCPEIHUKY CJEIyeT TaKkKe HCXOIUTh W3 TMPEAMETHOM o00JacTH cropa Hu
KOHTEKCTYyaIbHBIX (DaKTOPOB: XapaKkTepa B3aUMOOTHOIICHUNU MEXAY CHOPSALIUMH, HX
IIEHHOCTEH, CTETIeHH B3aUMO3aBUCUMOCTH, OCOOCHHOCTE KOMMYHUKAIIUH.

Y4er MPUHIUIIOB IETOCTHOCTA M CUCTEMHOCTH TO3BOJISIET MCCIEI0BATh KaKIbIN
13 Ha3BaHHBIX 3JIEMEHTOB C OOJIbIIIEH TITyOUHON U HEOOXOAMMBIM HCCIIEA0BATEIIO
AKI[EHTOM.

Taxk wuccnegoBaTen B 00JaCTH TEOPHUM, HAMpPUMEpP JTUCCEPTAHTHI WU
MPETEHJCHTH Ha CO3JaHWE HAYyYHBIX IIIKOJ TOCPEIHUYECTBA, HA OCHOBE JIOTHKO-
THOCEOJIOTUYECKOW MOJIeNTd, MOTyT 0Oojieeé OCO3HaHHO M CHCTEMHO, OINUpasch Ha
OYEBHUIHBIC KPUTEPHHU, BBIABISITH 3aKOHOMEPHOCTH pPa3BUTHS IOCPEAHHYECTBA B
TEOPHUM W Ha TMPAKTUKE B HCCIeayeMoill mpeaMeTHor oobnactu. [IpakTudeckue
pabOTHHKH, MOTYT PYKOBOJCTBOBATHCS BBIIBICHHBIMH YCTOWYHMBBIMH TIPEAMETHO-
OPUCHTHPOBAHHBIMH 3aKOHOMEPHBIMU CBS3SMU M OTHOLICHUSMH B JTUHAMUKE Pa3BUTHUS
MOCPETHUYECTBA MPH PEIICHUH Pa3IMYHbIX U MHOTO0Opa3HBIX 3a/1a4 MPAKTHKHU.

[lemoCTHBII ¥ BCECTOPOHHUN YYET JIOTHKO-THOCEOJOTHYECKOW MOAENH IS
aHaJM3a MOCPETHUYECTBA, BO3MOKEH Ha OCHOBE MEXKIMCIMUIUIMHAPHOTO TIOJX0/1a,
MCIIOb3ys JMHIBUCTUYECKHE METOJbI MapaMeTpu3alyu’ ¥ ceMaHTHYeCKOTo aHalu3a
BCETO TMOHATHMHOTO ¥  (PEHOMEHOJIOTHYECKOTO  TOJS, OIMKCHIBAIONIEIO  CaMo
MOCPETHUYECTBO M €ro HUCTOYHUKH. I[lpm d3ToM TOHATHUS ©  (PEHOMEHHI,
KIacCUPUITUPYIOTCS MO ONpeAeNseMbiM  MoOjaeNblo  mapameTpam.  [loHsaTus
paccMaTpuBalOTCI HaMH Kak aOCTpakTHble H  OOOOIIEHHBIE XapaKTEPUCTUKH
MMOCPETHAYECTBA, BBIACIIEMbIE B MPEIMETHBIX OOJACTAX HAyK, H3YyYaloIIHuX
KOH(JIMKTBI, CIIOPHI U CaMO MOCPEIHUYECTBO, a (PEHOMEHBI - KaK SBJICHUS MPAKTHKH,
M0  KOTOPHIM  KOH(IMKTBHI, TIOCPEIHHYECTBO H  TNPHUMHPECHHE, CTaHOBSTCS
OYCBUAHBIMHU (DaKTaMH, JOCTYIMHBIMH IS BOCHIPUITHS HCCIAEAOBATENCH, y4aCTHUKOB
u okpyxaromux. [loHaTHS ¥ (EHOMEHBI MOCpPeAHUYECTBA OOpPa3yIOT CIIOKHOE IIOJIe
Ha OCHOBE Te3aypyca MHOXECTBA OTICIBHBIX HAYK, M3YyYarOIIUX KOHMIUKTBI, CIIOPBI.
MHoroo0pa3ue cioBaps TOCPEIHWYECTBA BBI3BIBAET HEOOXOIUMOCTH IPHBIICUCHHUS
pPeCypCOB COBPEMEHHOW JIMHTBHUCTHKH, OIBIT MPUMEHEHHUS KOTOPOTO, Pa3BHUBAETCS B
KOMIUICKCHBIX ~ CYJIEOHBIX  TOXOJaX,  Hampumep, Cy1eOHO-TMHTBUCTHYECKHX,
KOMILUTIEKCHBIX TICUXOJIOTO-TUHIBUCTHUECKUX M KOH(IMKTOJIOTHYECKUX JKCIIePTH3AX.
B namem ananmuze ciieayer eiie pa3 MoJYEepKHYTh, YTO TMOCPEAHUYECTBO OMUPACTCS
HAa HECKOJIBKO TMPEAMETHBIX 00JacTedd, KOTOphIE MOTYT HMETh TIYOOKYIO
CHEIUAIM3AINI0 W pa3felibHyl0  NMPOPECCHOHANbHYI0O W (DYHKIMOHAJIHHYIO
MPEICTaBIEHHOCTh, W, CJIEOBATEIBHO, CHEIU(PUIHOCTh TOCPEAHMYECKUX TEXHUK U

! Ocamuwmit M.C. Pycckuii s3b1k Ha rpanu npasa. M.,2014. C



TEXHOJIOTHM. [lake BHYTpM CaMOM IOPUAMYECKOM MPAKTUK ITOCPEIHUYECTBO MOMKET
HOCUTBH CYIIECCTBEHHBIC OTJIMYMUTENIbHBIC MPU3HAKKA 3aBUCUMOCTH OT c(ep MpaBOBOro
perynupoBanus. Tak, Hampumep, MOCPEAHUYECTBO  aApOUTPaKHOM, TPaKIaHCKOM,
aIMUHHUCTPATUBHOM M YTOJOBHOM IIPAaBE CYIIECTBEHHO OTJIMYAKOTCS HE TOJBKO IO
MPaBOBBIM OCHOBAaHUSM, HO M IO pecypcaMm JOCTHXKEHUS MNPUMHUPEHUSA, €r0
CONEPXKAHUID W TOCJIEACTBHUSIM, BO3MOYKHOCTSIM albTEPHATUBHOTO pa3peIICHUS
CIIOPOB, OCOOEHHOCTAM KOMMYHHUKaIuu. OTcroa 00BheM MOHSITHUS KITOCPEIHUYECTBO»
C TOYKU 3pEHUSI MECTa 0003HAYAEMbIX UM SIBIICHUM OyJeT UMETh Pa3HOE HAIMOJHEHUE.

OueBumHBIM  siBISETCS  (AaKT TOrO, UYTO COBPEMEHHBIC 3aKOHOJATEIH,
pa3BHUBAKONINE TOCYAAPCTBEHHBIE MPABOBBIE CHUCTEMbI, JOJDKHOE BHHUMAaHUE OTBOIAT
alpTepHAaTHBHOMY paspeiieHuio cropoB (APC). B c¢Bsizu ¢ 4eM, MOCPEAHUYECTBO U €ro
ocobass ¢opma — Menuanus, MOJYYUSIM HIMPOKOE PACHPOCTPAHEHHE HE TOJBKO B
CHUCTEME CYAONPOU3BOJACTBA, HO M MPUMEHHUTEILHO K MHBIM MpOLEcCaM B JUHAMHKE
paccMoTpeHusi cropa. (OcoO0eHHO JTO OTHOCUTCA K IOPUIMYECKON MpaKTHKE,
Kacaromiencs J0cyAeOHbIX (BHECYIEOHBIX) M HEMOCPEJICTBEHHO BKIIOUCHHBIX B
CyneOHBIN TPOIECC PECYpPCOB pa3pelIeHUs] MPaBOBBIX KOHPJIMKTOB U CHOPOB. OMbIT
mokasani, 4To mocie Bbixojna dexepanbHoro 3akoHa "OO albTepHATHBHON MPOIEType
yperyJupoBaHUs CIOPOB C YyYacTHEM TMOCpPeAHUKA (mpoleaype wmeauanuu)”" oT
27.07.2010 N 193-®3, mnocpeanunyecTBo (Meaualus) MOIYYHIN JOMOJHUTEIbHbIC
pecypchbl, OCHOBAaHUS U CTUMYJIbI JJISI PA3BUTHS MHCTUTYTA MOCPETHUYECTBA BO BCEM
ero MHorooOpasum u mupore. Celyac yke BO3MOXKHO OCO3HaBaThb M 0000IIaTh
HEKOTOPBIH OIBIT Pa3BUTHS MOCPEIHUYECTBA U Ty €TI0 pOJib, KOTOPYIO OHO HUIPAET B
pEryJIMpoBaHUU OOLIECTBEHHBIX OTHOIICHHIA.

[TokazaTeapHO  BO3pOC  HMHTEpEC K  HMHCTUTYTY  IIOCpPEJIHMYECTBA B
OTEUYECTBEHHBIX T'OCYJapCTBEHHbIX opraHax: locymapcrBeHHoil Jlyme u Cosere
Oenepannn - denepanpaoro Cobpanus Poccuiickoit ®Denepanuu, MuUHHCTEpCTBAX
IOCTUIIMM W OoOpa3oBaHUs, CyAeOHON cucTeMe M psijie APYTruX TOCYAapCTBEHHBIX U
HErOCYJapCTBEHHBIX CTPYKTYp. 3a 3TOT MEPUOJ 3HAYUTENBHO PACHIUPHINCH YHUCIIO
MEAMATOPOB U OCOOEHHO TMPAKTUKYIOMINX, MOSBHIOCH PAJ] HAYYHBIX HCCIEIOBaHHM,
nyOIUKaui U Cepbe3HBIX MEPHOIUYECKUX M3aHUN IO MpobiieMaM MOCpPEAHHYECTBA
(Menuarum). PerymspHbIMH ~ CTand HaydHble KOH(EPEHIIMH, CO3JaHbl LECHTPHI
paspemieHuss KOH(MIUKTOB U MpodeccuoHanbHble  OOBEAMHEHHS MEIUaTOPOB.
[TosiBunMCH mpodeccroHaIbHbIEe TPYMIBl W OpPraHu3alliy, 3auHTEPECOBAHHBIC B
MpaKkTHKE NMPUMEHEHUs1 nocpennuuectna. [Ipexae Bcero, 3To aAMUHUCTPALUUA CYJIOB U
CyIbH, AaJIMHUHHCTPALIMM IIKOJI M CaMH MEJaroru, PYKOBOOUTEIHM U COTPYAHUKH
MOJIpa3/IeIeHHii MO paboTe ¢ HECOBEPIICHHOJETHUMH M MECTHOT'O CaMOYIpaBlICHUS,
HEroCy/IapCTBEHHBIE CIIEIMATU3UPOBaHHbIe OpraHu3aluu. TeHIeHUUH U MPOOIEMBI
COBPEMEHHOW  MEJIWallMM  [IUPOKO  HCCIEAYIOTCS, MPEXIE  BCEro, CaMUMH
MEIUATOPaMU M KOH()JIMKTOJIOTaMuL, CHXO0JI0TaMH ¥ FOPHCTAMH.

OTnuuuTeNbHBIM CBOMCTBOM, IMOCPEIHUYECTBA SBISETCS (DaKT MHTEpeca K €ero
MOTEHLIMAy BO MHOTMX CTpaHax, MPaKTUYECKM Ha BCeX KOHTHMHeHTax. Hampumep, B
psfe TOCyAapCTB Ha TIOCTCOBETCKOM TPOCTPAHCTBE BO3HHUKJIA COOCTBEHHAas
YHUKaJIbHAasl MMPAKTUKA HCIOJIb30BAHUSI MOCPEIHUYECTBA C YUYETOM STHOHAIMOHAJIBHOMN
U KyabTypanbHOW wuaeHTU(UKau. OCOOCHHOCTHIO CETOMHANIHEH KOH(EpEeHIINH
SBJISIETCSI TOT (DAaKT, YTO €€ YYACTHUKH HE MPOCTO MPEICTABUTENU psga 3apyOeKHBIX

! BanoBa E.H. CoBpemenHast Mmenuarus | TeHaeHnuu u npoonemsl// Kondmukromnorus. - 2011. - Ne
1..-C. 147
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CTpaH — OHM SBJIIIOTCSA HOCHUTEISIMU OIIBITa KCIOJB30BaHUSA IIOCPEIHHYECTBA B
MHTEpPECaX pPAa3BUTUS COBPEMEHHBIX OOIIECTBEHHBIX OTHOIICHHUH, MEXaHH3MOB
CTaHOBJIEHUS T'PAXKIAHCKOTO OOIIECTBAa M IIMPOKHX COLHAJIBHBIX IPOIIECCOB B CBOUX
crpanax. lIpexxne Bcero, omnsiTa CO3JaHUS M COBEPLICHCTBOBAHMUS 3aKOHOJATEILCTBA,
PETYJIUPYIOUIET0 MOCPEIHUYECTBO, ONBITa COOCTBEHHOTIO OOYYEHHS IMOCPEIHUYECTBY
U COOCTBEHHBIX HCKaHMW B 00JacTH MOCPEIHUYECTBA, OPraHU3ALMHU MOJIrOTOBKU
CHELHAJIMCTOB-TIOCPEAHUKOB, a IVIABHOE IPAKTUKU MOCPEIHUYECTBA B PA3BUBAIOIIMXCS
COLIMAJIBHBIX MTPOIIECCAX U MPOLECCAX MPABOIPUMEHEHHS.

HNcTouHnkoM pa3BUTHS MOCPEAHUYECTBA SBISIIOTCS MJEH €r0 NPUMEHEHUS WU
MOAM(UKALKMKA B PA3NMYHBIX COLUANbHBIX cdepax M Mpoleccax CTAHOBIEHUS
MHCTUTYTOB TpaxJaaHckoro oOmiectBa. [lome3Hsl  AMCKycCMM ~ OTHOCUTENBHO
pPa3IMYHBIX OCHOBAHMM KJIacCU(pUKALUU MEAUAIMH: €€ Pa3IMYHbIX BUIOB U Pa3BUTHS
0a30Boi (pacUIUTATUBHON MeIMAllMK B MHTEpEcax peajbHBIX 3alpOCOB MPAKTHKHU. Tak
Ha OCHOBE y4€Ta MEXIYHApOAHOI'O ONbITA BO3HMKIA UAES U MPAKTUKA OTEYECTBEHHOTO
BOCCTAaHOBHUTEJIBHOTO MPaBOCYAUsI M BoccTaHoBHUTENbHOW Menuanuu (P.P. Makcynos,
JIM. Kapnososa., A. 0. KoHoBanoB), BHOCSIIHE OCOOEHHOCTH B MpOIECC
«KJIACCUYECKOM» MeJMallid W TOJyYMBILIME HauOoJblee pa3BUTHE U NMPUMEHEHHUE B
IIKOJIBHBIX CIYXk0aX TNPUMHUPEHUS M Pa3BUBAIOUICICS MpaKTUKE WCIOJIb30BAHUS
MEJMalld B YroJOBHOM Iporecce. CeroaHs NpakTUKa BOCCTAHOBUTEIBHOM MEINallUH
MoJIy4aeT JajbHeiInee pa3BUTHE B CETH PETHOHAIBHBIX LIEHTPOB U CIYXO
MPUMHUPEHUS CO3JAAHHBIX B OOJIBIIMHCTBE pPernoHOB Poccum.

B anmanuze mocpenHuyectBa cienyer OOpaTUTh BHUMaHUE TakXkKe Ha
M3BECTHBIE JIMCKYCCUM®' OTHOCHTENBHO IIKOJI MEIUAlMM B KOTOPHIX YTBEPHKIAETCS
HaJlu4Me, MO KpalWHeW Mepe, [BYX TEHACHUMN pa3BuTus Meauauuu: CaHKT-
[TerepOyprckoii MCUXOJOTMUYECKOM MIKOJABI M YPalTbCKOW IOPUAUYECKON IITKOJIBI
mMeauanuu. be3ycioBHO, CIIOPbI OTHOCUTENBHO KO MMEIOT OCHOBaHUA U 3D EKTHI
— B HUX OTpa)kaeTCs OTPOMHBIM OMBIT OCMBICIEHUS MEAHUALUU Kak 0co00i (opMbI
NOCPEIHUYECTBA, ONBIT pEaJbHOM MPAKTUKA MPAKTUKYIOIIMX  MEAUATOPOB  C
aKIlEHTOM Ha  mpodeccHOHANbHOW  MPUHAUICKHOCTH U NpodecCHOHATbHON
npuBepxkeHHOCTH. CrpaBeaJIMBOCTH pajd, OCHOBBIBAsCh HA TIJABHOM pE3yJbTaTe
MEIUalid — JIOTOBOPE MEXAy CTOpOHaMH (MEIMATHBHOM COTJIAIIICHUH), OTMETHM,
YTO B KOHEYHOM HTOI€ CTOPOHBI JOCTUTAIOT TPEX BHUAOB YIOBJIETBOPEHHOCTH: IO
CYLIECTBY, TICUXOJOTHYECKOW M TmpoleccyaabHOl. CMBICIOBOM paslen Mexay
IOPUIMYECKUM M TICUXOJIOTUYECKOM XapaKTepOM IIKOJI (TJaBHBIX AaKIEHTOB B
MpoIeaype MEIUAIlMi U €ro KOHEYHOM IPOIYKTE - JOroBope (COTJalieHUuH) UMEET
ropazzio 060JbIlle OCHOBAHUMN, YeM Ka)KeTCS Ha TIEPBBIMA B3IIIA/IL.

Bo-niepBrix, 1opuanueckuid J10roBop, 0€3yCIOBHO, B NEPBYIO OuYepellb, MUMEET
COOTBETCTBYIOIIME IOPUANYECKUE OCHOBAHUS M WIPAET POJIb BHEIIHETO IPABOBOTO
perynmupoBaHusi (M BC€ K€ C UW3BECTHOW JoJied WUTIO3UM  00sI3aTeNIbHOCTU
UCTIOJIHEHUST B CHJIYy «HEHM30€KHBIX ONIMOOK YIPAaBOMEUEHHBIX MPaBOTBOPUYECKHUX
OpraHOB W JIMI[ ... YTO B CHJIy Pa3BHUBAIOMIMXCA M YCIOXKHSIOMUXCS (PaKTUUECKUX
MPABOOTHONIICHU TIO OOBEKTUBHBIM U  CYOBEKTUBHBIM  MPUYMHAM, JIOJDKHO

JIONONHATECA ~ WHAUBUAYANbHBIM  PEryJIMpPOBaHMEM»Z. Bo-BTOpHIX, JOTOBOp B

! 3araitnosa C.B. ypaHBCKaSI MOJICIb ~ MEAuWaliyi II0 IIPAaBOBBIM  CIIOpaM. IIpaKTHUKa

9KCHEPUMEHTAILHOTO 1oxoAa// AKTyaJbHBIE BOMPOCHI Pa3BUTUS TPAKTHKUA MEAUAIIMU. OMBIT

Pecnyomuku Benapycs u Poccun: marepuansl MexmayHap. kpyrioro crona, Munck 19 anpens 2018/
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NOCpeHHYECCTBE (MEIUATHBHOE COTJIAIICHHUE) TAKKe WMEET FOPUANYCCKAE OCHOBAHHSL.
B cBfA3M ¢ 3TMM BO3HMKAE€T €CTECTBEHHOE JKEJIAaHUE WCIIOIb30BATh €r0 CUIYy UL
BHEIIHEr0 MPABOBOTO PEryIMPOBAHHS M IOPHAM3AIMK Meauamuu . Bmecre ¢ Tewm,
cnenuanuctel B chepe APC Bcernma oOpaimany BHUMaHHE HA WX MPUBJIEKATEIBHOCTH,
MpeXae BCEro, IO MpPUYUHE THOKOCTM W HE3HAUYUTEIBHOTO  IPaBOBOTO
peryanpoBanns’. CIeQyeT TaKKe YIUTHIBAT BBIICH3IOKCHHYI apryMEHTALHIO
OTHOCHUTEIIBHO OOJIbIIION BEPOSTHOCTH OIIMOOK, BIUAHHUS CYOBEKTHBHOTO (hakTopa,
BO3MOHOCTU M JKEJIaHUS MHAMBHUAYaIbHOIO peryiaupoBanus. OTcioga, 6e3 T0JKHOTOo
BHUMAaHUA K  [ICHUXOJOTUYECKOW  CTOpOHE  KOH(MIWUKTa:  KOTHUTHBHBIM U
MOTPEOHOCTHOMOTHUBAIIMOHHBIM ACIIEKTaM JIMYHOCTH KOH(MIUKTYIOIIETO, CTPYKTYpe
€e MHTEPEeCOB, Y4eTe OOBEKTHUBHBIX COIUATBHO-TICUXOJIOTHUYECKUX (EHOMEHOB,
IPAaKTHYECKH HEBO3MOXKHO IIPEJICTaBUTh Ce0€ COBPEMEHHOE IOCPEIHMYECTBO .
TpynHo Takke YYUTHIBATH BCEr/a MPUCYTCTBYIOIIME B KOH(MIUKTE 3aKpBITHIC,
HEOCO3HABAEMbIC W HppAIMOHATBHBIC ACMEKThl MOTHBAILIMM, TOBEJACHUS U JCHCTBUIA
YYaCTHUKOB CTOJIKHOBEHHMH. YUeT «3aKpbiTOil» HMH(MOpPMALMK MPOUCXOIUT B Pa3HBIX
TEXHOJOTHSX npuMupeHus. He cimydyailHO, mO3TOMYy, B KIACCUYECKOW MEIUalu
MPEAYyCMOTPEHBI TIPOLIEAYPhl MPOBEPKH COTJIANICHUH Ha PEaTuCcTUYHOCTh, KOTOpas,
B TIEPBYIO OdYepe/lb, HOCUT TICHUXOJOTUYECKHMH ¥ OpraHU3allMOHHBIA XapakTep.
OuyeBUIHO, YTO CYOBEKTHBHAs TICUXOJIOTMYECKass CTOPOHA CIOpa, B TOM YHCIE
UPPAIMOHAIBHOCTh ~ MOTHBAIlMM,  HEOCO3HAaBaeMble  aCMeKThl, BO  MHOTOM
00yCIIaBIMBAIOT COIMpPOTUBIICHHE, CO3AAIOT TPYAHOCTH B TMpolLecce MPUMHUPEHUs,
BIUSIOT Ha MeauabenbHOCTh cropa. Takum oOpa3oM, CTaHOBHUTCS SICHO, UTO
TICUXOJIOTUYECKass CTOPOHA BCErjaa MPUCYTCTBYET B pa3iuvHbIX (opmax (IIKosax)
NIOCPEIHUYECTBA.

Cwia  jmoroBopa  (MEAMAaTHBHOTO  COIJIAIICHWS), B  €ro  BHYTPCHHEH
caMoperyJssiiud, a €ro pe3yJbTaT, HWHAWBHAyallbHas W OOIIECTBEHHAas I10Jb3a,
BBITEKAIOIasl M3 NPUMUPEHHS CTOpoH. Hayano JOroBOpHBIX NPOLIECCOB, HX
[IOCJIEIOBATENIbHOE  pa3BUTHE, IPOMCXOJUT HA  OCHOBE  ydeTa  [pUHIMIA
NOOpOBOJIBHOCTA ~ y4acTHUS CTOPOH B  YPEryJlMpPOBaHUM CIOpa U  3aBepUIaeTCs
HapaOOTKaMU Ha COTJIAIIEHHE, €r0 MPOBEPKON Ha PEaTUCTUYHOCTh U MPUHSATHEM Ha
OCHOBE BCEOOIIIET0 UX COTJIACHS.

Benuka ponbp mocpenHWYecTBa B CYHEHCKOM YCMOTPEHUH. XOTS OCHOBAHMS
CaMOT0 CYAEMCKOIO0 YCMOTPEHHs], SBISIOTCS TEOPETUYECKH ITUCKYCCHUOHHBIMH, PpOJb
CybH Kak MOCpPEJHMKA, BO MHOTHMX HIIOCTacAX, O4yeBMIHA. Jluckyccum B TEOpUHU U
ropsiuMe CHOpbl NPAKTUKOB HAXOASAT B MOCPEAHUYECTBE MEXAHU3M BCTPEUYHOTO
JBWKEHUSI CYJIEOHOTO YCMOTPEHUSI U YCTAHOBJIEHUS CTOPOH, YTO B KOHEYHOM HTOTE
MPUBOJUT K JOCTHXKEHHUIO WHIMBUAYATbHOM W OOIIEW MOJb3bl, TAPMOHU3UPYET H
Pa3BUBAET COLMAIbHBIE MTPOLIECCHI, CHUYKAET HAIPSYKEHHOCTh B OTHOLIEHUSX.

BriBoapr:

Ucnone3ysa pe3ynapTaTbl NPOBEACHHOTO aHalM3a IOCPEIHUYECTBA C YUYETOM
MPUHLIUIIOB IIEJIOCTHOCTH M CHUCTEMHOCTH, CIE€IYeT BBIICHATh HK3UCTEHUUAIbHBIC,
MICUXO0JIOTUYECKHE, IPABOBBIE, MPOLIECCYATIbHbIE U OPraHU3allMOHHbIE €M0 OCHOBAHMUSI.

Kaxxnoe ocHoOBaHme OTpakaeT o00JIacTU CYIIECTBOBAHUS TMOCPEIHHYECTBA,
WHTETPALUI0 KOTOPBIX, B pEaJbHBIX CHUTYyalHsX, IeJIecoo0pa3HO HCIOIb30BATh IS

C.32.
! AnmmaxBepaoBa O.B.Meauanus kak conpanbHo-nicuxosnorndeckuii penomen// Becrn. C._Iletp0.
roc. yH-Ta. Cep.: ®unocodusi, HOTUTOIOTHS, COITUOTIOTHUS, TIPAaBO, MEXKIYH. oTHOomIeHus1. — 20017.
Bem 2, 4. 1.
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MO3HAHUS, ONMCAHUSI M JOCTHKEHUS HEOOXOAUMBIX 3(PQPEKTOB: pa3BUTHS TEOPUU
U HAyYHO-OOOCHOBAaHHOM MpPaKTUKH MOCPEAHMYECTBA, MCIOJIb30BAHUS HAyYHOMU
METOJI0JIOTHH U 3(PPEKTUBHBIX TEXHOJIOTUH.

[locpennuuectBo, B ero  AU(pQPepeHUUPOBAHHON  MHCTUTYLHMOHAIBHON
MIPEICTABICHHOCTH, SBJsETCS 3P(PEKTUBHBIM (PAKTOPOM PErysiiuu OOIECTBEHHBIX U
WHIUBUIYAJIbHBIX  OTHOLIEHUM, Ppa3BUTUS  MPOTPECCUBHBIX  JIEMOKPATHUECKHX
IIPOLIECCOB.
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MAJIKHH O. 10.”
CMOJIMHA JI. A.
POJII) aJB0OKaTa B le/IMl/Ipl/ITeJ]beIX IIpOlIE)Iyan 10 CeMeﬁHblM M HACJICACTBCHHLIM

aejJaamM

AHHoTanua: B crarbe mnokasaHa poJp agBOKAaTa B IPUMHUPHUTEIBHBIX MPOLEAYypax IO
CEMEHHBIM M HACIJIEJICTBEHHBIM criopaM. lIpennaraercss BBECTH aIBOKATCKYIO MOHOIOJIUIO
Ha T[PEJCTAaBICHHE MHTEPECOB IO CEMEWHBIM M  HACJIEACTBEHHBIM CIOpaM C
OJIHOBPEMEHHBIM Y)KECTOYCHHEM OTBETCTBEHHOCTH 3a HE MPOBEICHHE 00sA3aTeNbHbIX
MIPUMHUPUTEIBHBIX MPOLEAYP NEPE MOJAUYEH UCKA.

KiroueBpie cioBa: agBoOKaT, MHPOBOE COTJIALIEHWE, HACIJIECJICTBEHHBIE CIOPBI, CEMENHBIE
CIIOPBI, TPUMUPUTENBHBIE POLELYPHI.

The role of a lawyer in conciliation procedures in family and inheritance cases

Abstract: The article shows the role of a lawyer in conciliation procedures on family and
hereditary disputes. It is proposed to introduce a lawyer monopoly on the representation of
interests in family and hereditary disputes, while at the same time stricter responsibility for
not conducting mandatory conciliation procedures before filing a lawsuit.

Key words: lawyer, settlement agreement, hereditary disputes, family disputes, conciliation
procedures.

[TpumupuTensHple  Tpolemypbl  OueHb  3(PPEeKTHBHBI TIO  CEeMEHHBIM |
HacJIeICTBeHHbIM criopaM. OOBsCHsAETCS OSTO TeM, YTO KaK HAcleJCTBEHHBIC, TaK U
CEMCHHBIC CIIOPBI BO3HUKAIOT, KaK MPAaBHJIO, MEXIY JIOJbMHU, COXPAHSIOIMUMHU JHOO
UMEBIIMMH B TPOILIOM JUIUTEIBHBIC POJICTBEHHBIC, CYNPYKECKHE W WHBIC CBS3H. Tak,
HACJICJICTBCHHBIC CIIOPHI Yallle BCETO MMEIOT MECTO OBITh MEXIY HACJICTHHUKAMH TIEPBOM
OYepev, TO €CTh OYCHb OJIM3KUMH JIFOJIbMHU, MEXKY KOTOPBIMU CHUIIbHA POJICTBEHHAS CBS3b,
KOTOpasi He TIPEepPBETCS JIaXke MPU OTCYTCTBUU 001IeHus1. CeMelHbIe OTHOIICHUS TOXE HOCST
JUIAIIAACS XapaKTep, Jake ObIBIINX CYNPYroB, KOTOPHIX OOBEIUHSET JIUIIb IOPUANYECKUN
dakT 3aKIroYeHus Opaka, 1Mocie pacTopKeHHs Opaka oObenuHseT o0mas ceMelHas TaliHa

" MAJIKUH OJIEI IOPBEBUY, nouent kadenphl rpaxkaanckoro npasa Ceepo-3amagHoro (uiuana
OI'BOYBO «Poccuiickuii TocyaapCTBEHHBII YHUBEPCUTET NMPABOCYANA», KaHAWIAT IOPUIUUYECKHX HAYK,
nouent Malkin Oleg Yu., Northwest branch of the Russian State University of justice, Department of Civil
law, Candidate of Legal Sciences, Assistant Professor
CMOJIMHA JIAPUCA AJIEKCAH/IPOBHA, nonent kadenpbl rpaskAaHCKOrO MPOLECCyaJbHOTO IMpaBa
Cesepo-3anagnoro ¢mmana OI'BOYBO «Poccuiickuii rocyapCTBEHHBIM YHUBEPCUTET MPAaBOCYIHUS,
KaHIUIAT IOpUIHYEcKuX HayK, qoieHt Smolina Larisa A., Northwest branch of the Russian State University
of justice, Department of Civil procedural law, Candidate of Legal Sciences, Assistant Professor.
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(MHTUMHBIE ~ B3aMMOOTHOIIEHHUS, oOmenue, mnepenucka u T.4.) . Takoro poxa
MPAaBOOTHOIICHUS], B KOTOPBIX JINYHBIE OTHOIICHHS TIOMUHUPYIOT HaJ MUMYIIECTBEHHBIMH, K
TOMY € pEeryJHUpyeMble MpPU TOMOIIM B3aUMOACUCTBUSA (HOPMATBHO-IOPUANYECKUX H
HPaBCTBEHHBIX Hayaj, TPeOyIOT OEpeKHOr0 OTHOIIEHUS B CIy4ae BO3HUKHOBEHUS CIIOPOB.
[IpuMupuTensHbIE TPOLIEAYPHI MO3BOJISIOT 00ECIIEYUTh OCPEKHOE OTHOIICHHE K IpaBaw,
WHTEpecaM U JIaXKe YyBCTBAM CTOPOH.

MHorosneTHss I0puAndecKas MpakTUKa MOKas3ajia, 4TO €CJIM CTOPOHBI CIiopa cpasy
oOpamaroTcsi K OJHOMY IOPUCTY 3a KOHCYJbTallU€, TO B TMOCJICAYIOIIEM OHH B
OONBIIMHCTBE CIIy4aeB OOpaIlalOTCsS B CyA W 3aKII0Yal0OT MHPOBOE COTJIALIEHHE JHUOO
oOpamaroTcsi K HOTapuycy, MOJIMUCHIBAs CoOTjalleHrue. Y Hac CIOXKWIACH MPAKTHKA TPH
Mojiaue MCKa MPUKIIAbIBATh K HEMY BapHaHTHI MUPOBOTO COTJIAIICHUS JIJIsT OOCYKICHUS C
MPOTUBHOM CTOPOHOM, M €CIIM MPEACTAaBUTENIb JPYrOl CTOPOHBI HE 3aMHTEPECOBAH
MPOJIOJKATH MPOIECC, TO CIIOCOOCTBYET BCTYIICHHIO CBOETO KJIMEHTA B TEPETOBOPHBIN
mpotiecc.

K coxanmenuto, gacTo omiara TpyJa MpEeACTaBUTENS 3aBUCUT OT YHCIIa CYJICOHBIX
3acelaHiii WIM OT pa3Mepa TMOJIYUYCHHBIX KIHMEHTOM JeHer. B Takux cioydasx
MpEeACTaBUTENb 3a4acTyl0 JaeT KIMEHTY HeOOOCHOBaHHBIC HaJexkIbl. Tak, B OaHaTbHOM
paszielie IMyLIECTBA, KyIUIEHHOTO BO BpeMs Opaka®, ucren T.B. oTkaszanach OT 3aK/IIOUEHUS
MHUPOBOTO COTJIAIICHUS, IO KOTOPOMY OTBETUYHMK A.B. BhITUIauMBan OJAWH MUJIJTMOH MSATHCOT
THICSY pyOJiel 3a ee 1010 B CIOpHOM kBapTupe. [IpeacraBurens ucTia UTHOPUPOBAT (PaKT
BHECCHHUSI JICHET OT MpOAaXH J00payHON KBApTUPHI OTBETYMKA B TIOKYNKY CIIOPHOM
KBapTUPBl M TO, YTO TOYHO TaKOM ke ciaydyail pazoOpaH B 0030pe CyneOHON MpPaKTHKU
Bepxosnoro Cyaa P® no nanHoit kareropuu nens.

[IpencraBurens uctua oOemian, YTO KBApPTUPY PA3AEIAT MO Y4 JAONH KaxaAOMy U3
poAUTEINIEH U IBOMX JAETEH, MOCKOJIbKY BHECEH MATEPUHCKUN KanuTal. B Bo3paxeHusx Ha
aneJUISIMOHHYIO0 JKajo0y OTBETYMK HaIUCal: «I0 BCEMY Jely M MO amneUISIUOHHON
&ayio0e BUIHO, YTO MPEACTaBUTENb UCTIIA HE pa30dupaeTcsi B BOMpocax ceMeWHoro mpasa. S
HE pa3 mpejyiarai KeHe OIJIaTUTh KOHCYJbTAIMIO JIF0O0TO KBATM(DUIIMPOBAHHOTO HOPUCTA
1o ceMeHoMYy mnpaBy (J1.1.245,ToM 2) U IPUITH K MUPOBOMY COTJIAIIEHUIO. MBI YK€ TOUTH
roJl XOJIMM B CyJ, oOoramiasi IOpUCTOB, BMECTO TOTO, YTOOBI TPAaTUTh BPEMsI U JIEHBI'M Ha
nerei». B pesynbTaTe cyneOHbIX pa30upaTenbCTB, KOTOPhIE JIUINCH TO/, UCTEIl OTy4Yunia
"4, HO HE OT KBApTUPBIL, & OT CyMMbI MATEPUHCKOTO KAallUTAaJIa, YTO COCTABUJIO IPUMEPHO CTO
MATHIECAT OJIHY ThICSUY, TO €CTh B JECSATh pa3 MEHbIIE YeM OHa IMOoJy4usia Obl 1O
MPEAJIOKEHHOMY MHUPOBOMY COIVIallIEHUIO. M, KOHEYHO, CTOPOHBI MpOLEecCca OCTAIUCh C
J0NeBO  coOCTBeHHOCThIO. [locnme BCTymeHHs CyIneOHBIX aKTOB IO JaHHOMY Jely B
3aKOHHYIO CHIIy CTOPOHBI CIIOpa CTOJKHYJIUCH C MPoOIeMOl BBIKYyMa J0JeH apyr y apyra B
KBapTUPE, U UCTIy NPUIJIOCh UATH Ha IPUMHUPUTENIbHBIE IPOLIEAYPHI, HO, K €€ COXKAIECHUIO,
Ha COBEPLIEHHO UHBIX YCIOBUSX.

Ecam Obl B M3J7105)KEHHOM JIeJIe TIPEJICTaBUTEIEM UCTIIA ObLT OBbI aJIBOKAT, TO HA HETO
ucTery Mor Obl MojaTh jkamol0y B aJBOKATCKYO TMajaTy COOTBETCTBYIONIETO CyOBheKTa
Poccuiickoit @enepauru B CBSI3M € JICUCTBUSIMHU BOIIPEKM 3aKOHHBIM HHTEpeEcam
JOBEPUTEIIs, HE YCTPAHEHUU BCETrO, YTO MPEMSITCTBYET MUPOBOMY COTJalleHuto (CT.cT. 7, 9

! Cmonuna JI.A. TlpaBoBoe peryiupoBaHHe OTHOIIEHHI CyNpyroB M OBIBIIMX CyNpyroB. Jluccepranus Ha
COMCKaHHE YUCHO! CTENEeHN KaHAuAaTa IOpHINYecKUX HayK. - Yensounck, 2006. -C. 67.
2 Ileno Ne 2-1834/17 // Apxus Hesckoro paitonsoro cyza r. Cankr-Ilerep6ypra, 2017 r.
¥ 0630p cyneOHOM MPaKTUKH TI0 [€1aM, CBA3aHHBIM C peanus3aliiell mpaBa HA MATEpPUHCKHUil (ceMeiHblif)
Kanurami, YTB. IIpesumuymom  BepxoBHoro Cyma PO  22.06.2016 T. - URL:
http://www.vsrf.ru/Show_pdf.php?1d=10894 (nara obpamenus 13.05.2019).
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Kozmexca mpodeccronanbHOM 5TukM agsokara or 31.01.2003!), B mambpHeiinieM MOXHO
ObUI0 OBl €lle M B3bICKATh YIUIAYEHHYIO 3a OKa3aHue yciayr cymmy. Ho B aToM nene
MpeCTaBUTEND (DAKTUUECKH HE OTBETHII IIEPE] KIIMEHTOM.

C yuyeToM H3J0KEHHOr0, CJIEIyeT BBECTH IIOJIO)KEHHE O TOM, YTO CEMEHHBIE U
HACJIEICTBEHHBIE JIEJIa MOTYT BECTU TOJBKO aJBOKAThl, 1 OJHOBPEMEHHO Ha YPOBHE 3aKOHA
YCTaHOBUTh OTBETCTBEHHOCTh Aa/IBOKATa KOHKPETHO 3a HE MPOBEACHHUE O0S3aTEIbHBIX
MPUMHUPUTEIBHBIX IPOLEAYp Nepea nojauei ncka. Mepamu Takoi OTBETCTBEHHOCTH MOTJIU
Obl cTaTh BCE BHJbl AUCHMIUIMHAPHBIX B3BICKAHWM JJI1 a/BOKATa, BIUIOTH 1O JIMIIEHUS
cTaTyca aJBOKaTa B CIy4yae HEOJHOKPATHOIO HE MPOBENEHUS MPUMHUPUTEIBHBIX MPOLELYP
nepen noaadei ncka. Ceoe 000CHOBaHHE TaKOE pelIeHUE MPOOIEeMBbl HAXOIUT B TOM, YTO
aJIBOKaTCKasl JeSTENbHOCTDh HE SBJIETCS MPeANPUHUMATENIbCKON, 3a/1aya aJBoKaTa - 3aliuTa
mpaB, CBOOOJ M MHTEPECOB IpakJaH M OpraHu3aluii, a Takxke oOecreueHue J0CTyna K
npaBocyauio (ct. 1 deaepanbHoro 3akoHa «O0 aTBOKATCKOM JAEATEILHOCTH U aJIBOKAType B
Poccuiickoit ®enepanum» ot 31.05.2002 Ne 63-032),

[IpumupuTensHble NpPOLEAYpbl Kak CHoco0 A0CyneOHOro yperyjaupoBaHUs cropa
COCTOSIT B O3HAKOMJIEHMM CTOPOH C 3aKOHOJATENbCTBOM U TMPAKTUKOW CyAeOHOTO
pa3pellieHns aHAIOTMYHBIX JIeJl, PaCKPBITUM IIpeIMeTa U OpeMeHHU J0Ka3bIBaHUs, MPAaBOBOM
OLICHKE [UIsi CTOPOH BCEX J0Ka3aTeNbCTB, KOTOpPbIE OHHM MOTYT NPEJICTaBUTH CYIY,
BBIPAOOTKE BApUAHTOB pa3pellieHus Cropa, KaIbKyJIAIUU BO3MOKHBIX CYJE€OHBIX PacXoJI0B.
Celiyac 3TOT Mpoliecc MOXKHO YCHEIIHO MPOBECTH OH-JIailH, M MOCJe HECKOJBKUX CEaHCOB
oOlIeHUs] C aJBOKAaTOM 4YacTO KIHMEHTbl NPUMHUPSIOTCSA, OTHPABIAACh K HOTApUyCy
MOJIMUCHIBATh COTJallleHHue, J1U00 OJHAa CTOpOHA MOJAET UCK B CyJ M aJBOKAT, KOTOPBIN
3aHUMAJICS. TPUMHPUTEIBHBIMUA TMpOLEAypaMU, B CyJ€ NpHU3HAET HCK. ODTOT BapHaHT
HOJXOUT JJIsl TPaXkAaH, KOTOPbIE SKOHOMST BpeMs U JACHbBIU.

[IpakTuka MoKa3bIBaeT, YTO €CIU CTOPOHA CIIOpa yKe o0paTuiach B CyJ C UCKOM, TO
BCTYIUICHHE B JIENIO aJIBOKAaTa, HAIEJIEGHHOTO HA MPUMUPEHHE CTOPOH, CIIOCOOHO MOTacUTh
koHGUKT. Tak, KpacHocenbckum paiioHHbIM cysiom CankT-IleTepOypra paccmaTpuBaioch
JIeJI0 TI0 MCKY TEepPEeXUBIIEH CyNpyrd HacleAoAaTelNss U UX HEeCOBEPIIEHHOJIETHErO ChIHA K
COBEPIIEHHOJIETHUM JIBYM JIOUEPsIM U MAaTepU YMEPIIEro o paszzaeine HacieacrtBa. OobekToM
Criopa BBICTYNAJIM MHOTOYHCIEHHBIE 3aropojHbleé JoMa U 3eMelbHbIe YyYacTKH,
TPaHCHOPTHBIE CPENCTBA. YK€ B MPOIECCE PACCMOTPEHHs STOTO Jejia UCTEI] MpeabIBUIIa
TaKKe€ MCK O MPU3HAHMM YaCTU HUMYIIECTBA COBMECTHOM COOCTBEHHOCTHIO CYIIPYTOB, Ha
OCHOBAaHHUHU 4Yero TpedoBajia YBEIUYHUTh CBOIO JOJIO MPHU paszjenie HacieAacTBa. OTBETYHKHU
IpENbIBWIN BCTPEUHBIA MCK O paszene uMymiecTa®. IIpoGiaemMa B 5TOM Jejle cocTosia B
TOM, 4YTO HacleaoJaTelb ymep Ooiee ceMH JIeT HazaJd U, COOTBETCTBEHHO, IMpaBUia O
MPEUMYIIECTBEHHBIX IIpaBax IMpU pasfelie HacleAcTBa ObUIM HENpUMEHUMBI. bbina
peasibHasi MepCIeKTUBa OTKa3a B YJOBJIETBOPEHUH MEPBOHAYAIBLHOTO M BCTPEYHOTO HCKOB.
Ho croponsl He 00cyk/1amu BapuaHThl MUPOBOTO COTJIAIICHUS J0 TeX MOp, MOKa B JIEJI0 HE
BCTynui aaBokar. IIpexae Bcero, oH mokasall, HACKOJIBKO 3HAYUTEIbHBIMH MOTYT OBITh
pacxoipl Ha OKCIEPTU3Y TMPU JOKA3bIBAHUU TPEOOBaHMS O TPU3HAHUHM HMYIIECTBA
COBMECTHOW COOCTBEHHOCTHIO, HACKOJIBKO CIIOKHBIM MOXKET OKa3aThCs JIOKa3bIBAaHHE 3TOTO
TpeOOBaHMS B OTHOUICHHMH OOBEKTOB, BO3BEJICHHBIX JEBATH JIET Ha3aj, a TaKKe MoKaszal
HEBO3MOYKHOCTh pa3/iella HMMYIIECTBA CYJOM B COOTBETCTBMM C TpeOOBaHUSMHU OOEHX

! URL: https://fparf.ru/documents/fpa-rf/documents-of-the-congress/the-code-of-professional-ethics-of-
lawyer/ (nara obparmenus 13.05.2019).
2 URL:  http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=LAW&n=221313&fld ~ (mara
obpamenns 13.05.2019).
¥ Ileno Ne 2-1374/2019 // Apxus Hesckoro paiionnoro cyna r. Caukr-Ilerep6ypra, 2019 .
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CTOpOH. B pesynbrare, npeacTaBUTENM CTOPOH BCTYNWIM B IEPErOBOPHBIA MpoOIlECC,
BBIPA0OTAIM HECKOJIbKO OCHOBHBIX BAapHaHTOB BO3MOYKHOTO paszjefla HMYyIIecTBa B
MHTEpecax JOBEPUTENEH, MUPOBOE COTJIAIIEHHE ObLIO MOAKUCAHO.

Takum 00pa3zom, MOKHO CIIENATh CAEAYIOLINE BHIBO/IBI:

1. B cBs3u ¢ TeM, YTO B CEMEMHBIX U HACIEACTBEHHBIX CIOpaX JIMYHbIE OTHOIICHUS
JTOMHUHUPYIOT HaJl UMYIIIECTBEHHBIMU U TpeOyeTcst 0c000 OepekHOEe OTHOIIEHUE K TIpaBaM U
MHTEpecaM, YyBCTBaM CTOPOH CIIOpa, CIEAyEeT Ha YPOBHE 3aKOHA 3aKpENUTh 00s13aTeabHbIN
I0CyA€OHBIM MOPSA0K B BUJE NPUMHUPHUTENBHBIX MPOLEAYpP MO JaHHBIM KaTeropHusiM
CIIOpOB.

2. OnTumanbHblil cioco® oOecrieueHrss MHTEPECOB TOBEPUTENICH MO CEMEHHBIM U
HACJIEICTBEHHBIM  CIIOpaM, MPOBEJCHHUS MPUMHUPHUTENBHBIX MPOIEAYp — BBEACHHUE
aJIBOKaTCKOM MOHOINOJIMM Ha 3THU KaTEropuM el C OJHOBPEMEHHBIM YCTaHOBJIECHUEM
OTBETCTBEHHOCTH aJIBOKaTa BIUIOTh JO JIMIIEHUS €ro craryca B cClly4ae, €clIM OH He
NPWIOKUST BCE YCWIMS K 3aBEPIICHHUIO TNPUMHUPHUTENBHBIX MPOLEIYp MHUPOBBIM
COTJIAIlIEHUEM.

Cnucok nuTeparypsl:

1. Cmonuna JI.A. TlpaBoBoe peryiupoBaHHE OTHOILIEHUN CYNPYroB U OBIBUINX
cynpyroB. Jluccepranusi Ha COMCKaHUE YYCHOW CTeNEeHU KaHAuJaTa IOpUIUYECKUX HayK. -
Yensounck, 2006.

MOPO3 H. B.”

MenuaTuBHoOe corJialieHHe KaK OCHOBaHHeE /1JIs MPeKpalleHns MTPOU3BOACTBA 10
TPaKIAHCKOMY /ey

AHHOTaHI/IHI B crarbe naercs IIpaBoBasd XapaKTCPHUCTHKA MCIHATHBHOI'O COIJIAlICHUA.
ApFYMeHTI/IpyeTCSI H606XOZ[I/IMOCTI> BBCIACHUC B IrpaXaaHCKOC IMpOoLCCCYAJIbHOC
3aKOHOOAaTCIIbCTBO HpaBOBOﬁ HOPMEI, Hpe,HYCManI/IBaIOIIIeﬁ IMPCKpaICHUC ITPOU3BOJACTBA
I10 ACJIy Ha OCHOBAHHUH 3aKJIIOYCHHOI'O CTOPOHAMU MCIUATUBHOI'O COIJIAIICHUA.

KnroueBble cioBa: Mcauanusd, CIop, YpEeryiupoBaHHC, IICPCTOBOPLI, MCIHATHBHOC
CcorjiamiCHucC.

Mediation agreement as a basis for termination of civil proceedings
Annotation: The article describes the legal characteristics of a mediation agreement.
The necessity of introducing into a civil procedural law a legal norm providing for
termination of proceedings on the basis of a mediation agreement concluded by the parties
Is argued.
Keywords: mediation, dispute, settlement, negotiations, mediation agreement.

Cornacno crarbe 14 3akona Pecny6nuku benapycs ot 12 utons 2013 roma Ne 58-3
«O wmemmanum» (mamee — 3aKOH O MeIUAIMU) MEAWANMS MOXKET OBITh 3aBepIICHA
OCHOBHBIMH PE3yJIbTaTaMHU JIBYX BUJOB: MPU YPETYJIUPOBAHUU COPA U IIPU HEJOCTHKEHUHU
pe3yibTara yperyliupoBaHUs. YperyjiupoBaHUE CIOpa, T.€. BApUAHT PEIICHUS CIopa,

“ MOPO3 HATAJIMSI BJIAJIJMMUPOBHA, crapumii npenonaBatens Kadeapsl TPaXIaHCKOTO MpaBa M
rpaxnaanckoro npouecca YO «Burebckuii rocynapcTBeHHbIH yHIUBepcuTer nMenn [1.M.Mameposay Moroz
Nataliya V., Senior Lecturer, Department of Civil Law and Civil Procedure, EE "Vitebsk State University
named after P.M. Masherov"
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KOTOPBIA  B3aWMOBBITOJICH JUIsi OOEUX CTOPOH, COMPOBOXKIACTCS  3aKIIOYECHUEM
MEJIMaTUBHOTO COTJIAIICHUS.

OyHIaMEHTAIBHOM 1eJIbI0 WHCTUTYTa MEIUAllMd BBICTyNaer (GopMupoBaHue
MaKCUMAaJIbHO OBICTPOTO U YAOOHOTO CIOC00a YperyJupoBaHUs CIOPOB, KOTOPBIM TOKEH
OTJINYaThCsl TUOKOCTBIO M TapaHTUPOBATH HCIOJHAEMOCTh DPEIICHHM, MPUHSTHIX B XOJIE
MpOLEAYpPhl MEIUAIMH, COKOHOMHUTH CYJEOHBbIE W3ACpPXKKH. MeauaTuBHas Mpoleaypa
OCHOBBIBAETCS HAa B3aMMHOM KOMIIPOMHCCE CIOPSIIUX CTOPOH, KOTOPOTO OHM JIOJKHBI
JOCTUTHYTh OJlarojiapsi HEMOCPEJICTBEHHOW MPAKTUYECKON NIEATEIbHOCTH MEAMaTopa,
3aKJIIOYUB B KOHEYHOM MTOTE B3aUMOBBITOJTHOE MEUATUBHOE COTJIAIICHUE.

Cornacno cratee 1 3akona PecnyOnmku benapyck «O Meguanum» MeauaTHUBHOE
COTJIAIIICHUE - COTJIAIlIEHWEe, 3aKII0YEHHOE CTOPOHAMHU MO pe3ysibTaTaM IEepPEeroBOPOB,
MPOBEJICHHBIX B  MOPSAKE, TMPEIyCMOTPEHHOM HACTOSIIUM  3aKOHOM, B  IEJAX
YPETYJIMPOBaHHus cropa (cropos)?.

MenuaTuBHOE COTJIAIIEHUE 3aKJII0YaeTCsi CTOPOHAMHM B THUCbMEHHON ¢dopme u
JOJDKHO COJIEp)KaTh CBEJCHUS O CTOPOHAX, MEIUaTrope, MpEeAMETe CIopa, a TaKXKe O
MPUHATHIX CTOPOHAMH 00s53aTeNbCTBaX, HAMpPaBJICHHBIX Ha YPEryJUpOBaHUE CMopa, U
CpPOKaXxX WX BBITOJTHEHUS.

3aKOHOMEPHBIM HMTOTOM JIFOOOTO TMpoIlecca MEIUallud SBISETCS MEIUATHBHOE
cornamenue. OHO odopmIIIeTCs B MUCBbMEHHOM BHJIE U COJCPKUT B cebe moapoOHbIe
cBelleHUsT 000 Bcel TpoBEACHHOW Tporeaype: wuHpopmamnuioo o0 o00eux CTopoHax
KOH(JIMKTA, MpeaMeTe pa3HOIIaCHil, MEIUaToOpe, TakKe B JAHHOM JOKYMEHTE YKa3bIBAIOT
COTJIACOBAHHBIE CTOPOHAMM O0s3aTENbCTBA, YCIOBUS M CPOKM HMX HCIOJHEHHUd. JlaHHOe
corJalleHre MOAMUCHIBAETCS 00EMMHU CTOPOHAMH KOH(IIUKTA, a TAK)KE METUATOPOM.

[To oOmiemy npaBuiy, MEIMATUBHOE COTJIAIICHUE MOAJICKHUT UCTIOTHEHUIO Ha OCHOBE
OPUHLIUIIOB  JTOOPOBOJBHOCTH M J10OpocoBecTHOCTH  cTopoH. [locnencTBus ke
HEUCTIOJHEHUSI MEAMATUBHOTO COTJIAIIIEHHUSI MOT'YT OBITh YCTaHOBJIEHBI CTOPOHAMM.

3aKoH HE JaeT OPUEHTHPOB Ha ciyyail HEOOXOJUMOCTH OOECHeYEHHs] MCIIOTHEHHUS
MEIUATUBHOTO COTJIAIIEHUs, 3aKIOYEHHOTO B pE3yjbTaTe YypEryJIHpOBaHHS CIOpa, B
pe3ysbTaTe €ro HEUCIONHEHUS WM HEHaJIeXKallero UcroiHeHus. Bmecte ¢ tem moboe
MEIUATUBHOE COIJIAIIEHUE COAEPKUT ONPENEJICHHBIE COIJIaCOBAHHBIE CTOPOHAMH
o0si3aTenbeTBa. A 00s3aTeNbCTBA MO OOIIEMY MTPABUITY JOKHBI UCTIONHSATHCA.

Kakum ke o0Opa3zom MoxeT ObITh oOecreueHo Haajexallee HCIOTHEHHE
MEJMATHBHOTO  COIJIAIIEHUST B  cllydae, €CJIM TMPUHIHUIBI  JOOPOBOJBHOCTH U
JT0OPOCOBECTHOCTH OJHUM U3 YYACTHHKOB COTJIAIICHHUS BCE XK€ OYIyT HApyIIEHBI?

[Tonaraem, 4To B 3aKOHOAATENHCTBE JOKHBI CYIIECTBOBATH HOPMBI, 3aKPEIUISIOLINE
32 MEIMATUBHBIM COTJIAIEHUEM «CTaTyC CaMOCTOSITEIbHOCTI.

Crnenyert cornacuthes ¢ E.B. MuxaiiioBoii B ToM, 4TO H30JMPOBaHHOE (BHECY1e0HOE
W BHETPETEHCKOE) MCIOJb30BaHHE MEIUAIMU HE YBEHYAETCS YCIIEXOM U BOCTPeOOBaHO
HalMM OOIIEeCTBOM He OyAeT; 3aKOHOAATeNb, YPETYJIMPOBAB MEIUALUI0 CHEIUATbHBIM
3aKOHOM, HHYEM JIpyTuM Oojiee He «000COOHMII» €€ M, YTO caMO€ BaKHOE, HE O0CCIeUMT
JIOTIONHUTENBHBIME FAPAHTHAME Pe3yJIbTaT 3TOH HPOLELyphl - MEIUATUBHOE COIJIALIEHHE,
I[Ipu »Ttom E.B. MuxaiioBa BHUIUT YMECTHBIM MOJEPHU3UPOBATH JICUCTBYIOIIECE
TPaXIaHCKOE TMpOlleCCyallbHOE M apOUTpakHOE TPOIecCyaJbHOE 3aKOHOAATEIhCTBO H

1 O memmanuu : 3akon Pecry6muku benapyce, 12 mons 2013 r., Ne 58-3 : B pex. 3akona ot 05.01.2016 1. //
OTAJIOH. 3akononatensctBo PecnyOnuku benapycs / HaumonanbHelld 1eHTp mpaBoBOW WH(OpMAILIUH
Pecniybnuku benapyce. — Munck, 2019.

2 Muxaitnopa E. B. Menuanus kak OTIENbHBIA CIOCOO yperyaupoBaHMs IIPaBOBBIX KOH(JIMKTOB B
4acTHONPaBOBOH chepe // ApOuTpakHBIl U rpakaanckui npouecc. - 2012, - Ne 4. - C. 2-4.
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BHECTH B HUX COOTBETCTBYIOIIHE pa3leibl, IOCBSIICHHBIE OCIIAPUBAHUIO MEIMATHBHBIX
COTJIAIICHUM W MOPSAKY BBIIAYM HA HHUX HUCIOJHUTENBHBIX JMCTOB HA MPUHYIUTEIBHOE
WCIIOJIHEHUE MEIMATUBHBIX COIVIAIEHUH (IO aHAJIOTUU C COOTBETCTBYIOIIMMH IPABUIAMHU
OCIIapUBaHUA M UCIIOJHEHUS pelIeHn TpeTeiickux cy1oB). B cBoro ouepens, U.B. PexTtuna
IpeJIaraeT npuaaTh MEIUATUBHOMY COIVIAIIEHHUIO CHIIY HE MPOCTO I'PakIaHCKO-IIPABOBOU
CHCJIKM, a CWIy HTOTOBOIO akKTa, IOMJICKANIEr0 NPUHYIUTEIBHOMY HCIOJHEHUIO
IIOCPEACTBOM  3AaKPEIUIEHUS B IPOLECCYaIbHOM  3aKOHOJNATEIbCTBE  OTACIIBHOTO
MPOU3BOJICTBA O MPU3HAHUU U MPUBEJCHUH B UCIIOJHEHUE MEINATUBHOIO corjiameHus (1o
AQHAJOTMM C TPOU3BOACTBOM IO Ji€JaM O BbIJA4€ MCIOJHUTEIBHOIO JIMCTAa Ha
IPHHYIUTENTLHOE UCTIONHEHUE PEMIEHUH TpeTelcKoro cyaa)l.

Ananu3upys TpaxIaHCKOE MpolLeccyalibHOE 3aKOHOJaTenbcTBO  PecmyOnuku
benapycp Takke MOKHO CHENaTh BBIBOJ O SIBHOM «HOPUAUYECKON HECAMOCTOSTEIBHOCTH
MEIUATUBHOTO cornamenus. Tak, cormacHo cr.2851 TTIK Pecny6muku benapych «B ciydae
3aKJIH0YEHNs CTOPOHAMM MEIMATUBHOTO COIVIAIICHUS U MOCTYIUICHHS B CBSI3HU C 3THM B CyJ
3asBJICHUsI 00 yTBEP)KICHUH MHUPOBOIO COTJIAICHMS], OTKa3e MCTUA OT MCKa, O MPU3HAHUU
UCKAa OTBETYHMKOM CyJ BO300HOBISET MPUOCTAHOBJICHHOE MPOU3BOACTBO MO [Ny U
paccMmaTpuBaeT MOCTYNHBIIEE 3asBJICHUE 00 YTBEP)KICHUU MUPOBOIO COTJIAIICHUS, OTKa3e
HCTLA OT UCKA, O IPU3HAHUU UCKA OTBETUYUKOM).

Takum oOpa3om, MeIUATUBHOE COTJIALICHUE, YTBEPKIACTCS CYJIOM, HO B KayecTBE
MHpPOBOTO cOIValieHus. B naHHOM ciydae NPUMEHSIOTCS BCE IPABOBBIE IOCIIEICTBUS,
CBSA3aHHBIE C MHPOBBIM coOrjlamieHueM. To ecThb HalmoAaercs, 4YTO MeIWaTUBHOE
COrJlallIEeHue, TMOCJ€ YTBEPKIACHUS €ro CyIJOM B KaueCTBE MHPOBOIO, TEpPSET BCE
0COOCHHOCTH MEAMATUBHOTO COTJIALIECHUS U SIBISETCS OOBIYHBIM MUPOBBIM COTJIAIIICHUEM.

C uenpr0 OpHUAAHHUS CAMOCTOSTEIBHOCTH M YCTOMYMBOM IOPUINYECKOW CHIIBL,
BUJIUTCS NPABWIBHBIM MIPUPABHATh MEIMATUBHOE COIJIAIICHUE, 3aKJIIOUEHHOE CTOPOHAMHU B
paMKax Npouenypbl MeAualuud K MHPOBOMY COIVIAIICHHIO, 3aKJIIOYaeMOMY B paMKax
cynebHoro paszbuparensctBa. [lomaraem, 4YTO 3aKIOYEHHOE CTOPOHAMHM MEIWATHBHOE
COTJIallleHUe JOJKHO 00JIaZiaTh TEMH K€ IOPUIMYECKUMH TOCIEACTBUSIMU, YTO U MUPOBOE
COrJlallIeHue, TO €CThb MEIMAaTUBHOE COIVIAIICHHWE JOJIKHO SBISATHCS CaMOCTOSATEIbHBIM
OCHOBAHUEM JJIs1 IPEKPAIEHUS IPOU3BOJICTBA 10 JEIY.

Ha ocHoBanum wusnoxxkenHoro mnpemiaraercs cr.64 I'TIK PecnyOomumku benapych
JOTIOJTHUTD ITYHKTOM 9 CIEAYIOIIEro COepKaHuUs:

«9) CTOPOHBI 3aKJIIOUYMIIA MEIUATUBHOE COTJIALICHUEY.

[lo HameMy MHEHHIO, pacHOpPSAUTENbHBIE IEHCTBHUS CTOPOH, HAIpaBJCHHBIE Ha
OKOHYAHUE CIOpa U TMPEJCTABIISIIONINE COOOM MPOSBICHHUE MPUHIUIA JUCTIO3UTHBHOCTH,
JOJIKHBI CITY>)KHTh OCHOBAHHMEM JUJISl PEKpAIlleHHs IPOU3BOJICTBA 10 eny. M 3T0 B moiaHOM
Mepe [OJDKHO pacHpoCTPaHAThCA HE TOJBKO HAa MHPOBOE COTJIallleHWe, HO U Ha
MEIMaTUBHOE  cOrJialieHne. MeauaTUBHOE  COTJIalleHHWE  JOJKHO  YMETh  CBOIO
FOPUIMYECKYIO CAMOCTOATENBHOCTD U YHUKAJIBHOCTD.

Cnucok IuTepaTypsl:

1.MuxaitnoBa E. B. Meauanus kak oTIeiabHBIA CIIOCOO YPETryIHMpPOBaHUS MPABOBBIX
KOH(JIUKTOB B YaCTHOIIPABOBOM cdepe // ApOoutpakHblil U rpakaanckuii mporecc. -2012. -
Ne 4.- C. 2-4.

! Pextuna M. B. Memmamust B8 Poccun kax ANBbTEPHATUBHBIA CHOCOO pa3pelieHus CIOPOB W JIIEMEHT
uHTerpanuu B EBponeiickoe coodmiectso // FOpucr. - 2012. - Ne 11. - C. 40-43.
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2. Pextuna 1. B. Meananusa B Poccun kak anbTepHaTHBHBIA CIOCOO pa3perieHHs

CTIOpOB | 3JIeMEHT nHTerpanuu B EBpomnetickoe coodmectso // FOpuct. - 2012. - Ne 11. - C.
40-43.

MOPO30B A. A.”

Meauanusi Ipu yperyJiMpoBaHHUH CIIOPOB B cdepe CTPOUTEIHCTBA

CrpoutenbHas NEATENbHOCTh, KaK KaMUTaJIOEMKasi U COIMaIbHO YyBCTBUTEIbHAS OTPACIb,
HYK/IaeTCsl B 0COOBIX Croco0ax MpUMHUPEHUs] KOHPIUKTYIOIIUX CTOPOH, 0COOEHHO B cepe
KUIUIIHOTO CTpPOUTENbCTBA. B cBs3u ¢ pedopmoit TpeTelcKoro mpaBOCYAUs PE3KO
COKpaTUJIOCh YHCIO apOuTpaxkeil, B CBA3M C 4YeM HEOOXOAMMO pa3BUBATh HHCTUTYT
MeJIMAIlUU CTIOPOB JOJBIUKOB U 3aCTPONIITNKOB.

KitoueBble ciioBa: Meauaiusi, CTpPOMTENbCTBO, JOJIBIUIUKHA, MUPOBOE COTJIallleHHUE.

Mediation in the settlement of disputes in the construction industry

Construction activity, as a capital-intensive and socially sensitive industry, needs special
ways of reconciling the conflicting parties, especially in the field of housing. In connection
with the reform of arbitration, the number of arbitrations has sharply decreased, and
therefore it is necessary to develop the institution of mediation of shareholder and developer
disputes.

Key words: mediation, construction, sharers, the settlement agreement.

B mnacrosmee Bpemsi, BHecyAeOHOE YperyjaupoBaHHE XO3SWCTBEHHBIX CIIOPOB B
Poccuiickoit ®@enepanuu Bce Oosiee HaOMpaeT 0OOPOTHI. DTO, MPEXKIE BCETO, CBSA3AHO C
peanuzaiyiel HaCcyUIHBIX TOTpeOHOCTEH OW3HEC CTPYKTyp, a HUMEHHO: ObIcTpoTa
paccMoTpeHusi, KOHQUICHIIMAIBHOCTh AaCHEKTOB CIOpa, a Takke BO3MOXKHOCTH
HE3aMeJUIUTEILHOTO TOJYUYeHUsl JCHEKHBIX CPEACTB 0e3 MPUBJICYEHUS TOCYAapCTBEHHBIX
opraHoB. CTpOUTEIBCTBO SIBISETCS BaXKHOW COCTABIIAIONICH pa3BUTHSI SKOHOMHMKHU Hallen
cTpaHbl. Tak, HampuUMep, YBEJIMUYEHUE MOKa3aTeJIeH BBEJACHHBIX B 3KCIUIyaTallM0 METPOB
KWION IJIOIIAH, 3TO 3a7aya, KOTOPYIO €KEroJHO CTaBUT mepes co00il pyKOBOJCTBO B
Cankt-Ilerepbypra. B 2018 romy B skcrutyatanuio Obuio BBeJEHO Oosee 3,5 MIH. KB. M.
xwibs. [lupoko nmpumeHsieMblil cioran: «l'opoJ CTpOUTCS, TOPOA JKUBET» OJMIETBOPSIET
noTpeOHOCTh OOIIeCTBA B JIAHHOM BHJE JAEATEIbHOCTh. ECTECTBEHHO, UTO MpPH TaKOM
3HAYUTEIHHOM KOJIMYECTBE €KETOJIHO BO3BOJIUMOTO KUJIbsi HEM30EKHO W BO3HUKHOBEHHE
CIIOPOB, BO3HUKAIOIINX MEX]y 3aCTPOMIINKAMHU U TOKyaTEIsIMU.

B coorBerctBun ¢ nosoxenusmMu Konctutynuu Poccuiickont @enepannu Kaxxablid
TPOKJAHUH UMEET NpaBO Ha >kuiume. M Kaxaplil TpakJaHUH CTPEMUTHCS 3TO MPaABO
peann30BaTh HCIONB3YI0 TMPEIYCMOTPEHHbIE 3aKOHOM crocoObl. [lpu mpuobperenuun
TPAKJAHUHOM >KWIIbSI B HOBOCTPOMKE HEPEIKUMU SIBISIOTCS CIydau, 3aTSTUBAaHUS CPOKOB
cIaud KWibsl, MOIIEHHUYECTBA (MPOAAKU OJHOTO KWJIOrO TOMEIIEHHUS HECKOJIbKUM

" MOPO30B AHJIPE AJIEKCAHIPOBHY, nouent kadeaps! rpaxkmaHckoro mpasa Cesepo-3amaHoro
¢mwmana DOI'BOYBO  «Poccuiickmii  TrocylapCTBEHHBI ~ YHHUBEPCUTET  IPABOCYIMs», KaHIUIAT
ropuandecknx Hayk. Morozov Andrey Al., Associate Professor of the Department of Civil Law of the
North-West Branch of the Russian State University of Justice, PhD in Law
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rpakJaHaM), HEHCIIOJHEHHE  OO0A3aTEIbCTB  3aCTPOMIIMKOM  Iepes] TpakJaHAMHU
nepeaBlUIMMU €My CBOU JICHEKHBIE CPEJICTBA JIJISl MOCTPOUKH KIIIbSl U APYTHe KaTerOPUH.

B nensix 3amuThl rpaxaaH, y4acTBYIOMIMX B JOJIEBOM CTPOUTEILCTBE HA TEPPUTOPUH
Poccuiickoit ®enepanuu aeiicteyer Penepanbhbiii 3akoH No 214-03 «OO0 ydactuu B
JI0JIECBOM CTPOUTENHCTBE MHOTOKBAPTUPHBIX JOMOB M MHBIX OOBEKTOB HEJBHXKHUMOCTH U O
BHECEHHHM M3MEHEHUN B HEKOTOPBIE 3aKOHOJATENIbHBIE aKThl Poccuiickoin d)ez[epaumxl»l, B
paMKax KOTOPOTO TPEIyCMaTpUBAIOTCS TaKWe Ba)XHbIE pbIYArd BO3JCUCTBUSA Ha
HEOOPOCOBECTHOTO  3aCTPOMINMKA, KaK pa3jdudHble MEphl TPaKJIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH. TakK, B COOTBETCTBUM CO cTaTbedl 10 JaHHOrO 3aKOHa, B CiIydae HeE
WCIIOJHEHUSI WIM HEHAJJICKAIIEer0 HUCIOJHEHUS 00s3aTehCTB IO JOTOBOPY CTOPOHA, HE
WCIIOJHUBIIAS CBOUX O00s3aTENbCTB WM HEHAJJIeKallee WX WCIOJHUBIIAA 00s3aHa
YIUIATUTh JIPYTOM CTOPOHE TMPEAyCMOTPEHHBIE B 3aKOHE M JOTOBOPOM HEYCTOMKH
(wtpadpl, MEHW) M BO3MECTHUTh B TOJHOM OOBEME NPUUYMHEHHBIE YOBITKH, CBEpX
HEYCTOMKH.

Kpome »sToro, aesTenbHOCTh 3acCTpOMIIUMKA KOHTPOJIUPYETCS MpodecCHOHATbHBIM
cooOmiectBoM ctpouteneil. B coorBercTtBun ¢ ®denepanbHbiM 3akoHOM Ne  315-d3 «O
CaMOpEryJIMPYEMBIX  OpPTaHU3ALMAX»?,  Kakaasd  OpPraHM3alus,  OCYILECTBISIOIIAs
NEeSTeTLHOCTh B c(epe CTpOWTENbCTBA M MPOSKTUPOBAHMS, B COOTBETCTBHUH C
YCTAHOBJICHHBIM TIEPEYHEM JOHKHA UMETh WICHCTBO B CaMOPETYIMPYEMOUW OpraHU3alluu
SIBJISTIOIICHCSI HEKOMMEPUECKOW OpraHu3aliieil OCHOBAHHOW Ha YJICHCTBE, OOBEAMHSIONICH
CyOBEKTOB  MpEANPUHUMATEIHCKOW  JACITENHbHOCTH B cdepe  CTPOHUTEIBbCTBA U
IIPOCKTUPOBAHUS.

B wmenmsx  paspemieHdss  CIOpPOB,  BO3ZHUKAWIIUX  MEXAYy  CyObeKTaMu
OpEeIPUHUMATENbCKON  ICSITEIbHOCTH  OCYLIECTBISIOUIMMHU  JIeATEIbHOCTh B cdepe
ctpoutenbctBa B 2011-2016 romer B Cankt-IlerepOypre Ha 0a3ze  camMoperyiaupyemoi
opranuzaiuu «Ctpoutenu IlerepOypra» akTUBHO IEHCTBOBAJ €IWHBIN TpeTEHCKUU Cyn
camoperymupyeMbix opranusanuii (ETC CPO). Hpes ero co3manums mnpuHAJIeKana
Komurery mo crpoutensctBy CIIO, KOTOPBIN SBISAJICS OJHUM W3 KPYMHEHIIUX B ropoje
3aKa34nMkoB B cdepe cTpouTenbcTBa. Hamuume mocTaTOyHO OONBIIOrO KOJIUYECTBOM
npobsieM, KOTOpble MPHUXOAUTCA pellaTh C MOAPATYMKAMH B CYJEOHOM TMOpSIKE.
besycnoBHo, addekTrBHEE W ObIcTpee OBLIO periaTh BO3HUKIIHE MPOOJEMBl BHYTPH
CTPOUTENHHOIO COOOINEeCTBa, HE BO3Jarash HM3JMINHION HArpy3Ky Ha TOCYAapCTBEHHYIO
CyJIeOHYIO CUCTEMY.

Buenpenne Ttpereiickoii OroBOpKM B THIIOBOM JOTOBOp MOJApsa IO Toc3akasy,
MO3BOJIMIIO KapIMHAIBHO COKPATUTh BPEeMsI CyJIEOHBIX TsKO IIPU PACTOPKEHHUH JIOTOBOPOB C
HEZI00pPOCOBECTHBIMU MOAPSTINKAMHU.

Poct nonmynsipHocTH TpeTelckux cynoB (apOuTpaka) ObUT CBSI3aH CO 3HAYUTEILHBIMU
BBITOJIAMU W TPEUMYLIECTBAMH, KOTOpBIE MPEJOCTAaBISAET CTOPOHAM SKOHOMHYECKHX
CIETIOK TaKOW croco0 pacCMOTpEHUs U yperyinupoBanus cropoB. [Ipexae Bcero, aTo 6onee
aKTHBHAas pOJIb CTOPOH B CaMOW MPOLEAYpEe TPETEHUCKOro CyAONPOU3BOACTBA: CTOPOHBI
BIIpaBE€ Ha3HauaTh apOUTPOB, TEM CaMbIM TepeJaBas CIOp Ha PACCMOTPEHHUE JIHIIAM,
KOTOpbIE, 10 MHEHUIO CTOPOH, Haubojiee KOMIIETEHTHHI B JAHHOW 00JacTH; abCONIOTHOE

! denepanpubiit 3axon or 30.12.2004 Ne 214-®3 (pen. or 25.12.2018) "O6 yuactum B J0JIEBOM
CTPOUTENHCTBE MHOI'OKBAPTUPHBIX JOMOB U WHBIX OOBEKTOB HEIBMKMMOCTH M O BHECEHWM W3MEHEHHH B
HEKOTOpbIE 3aKOHO/aTeNbHbIe akThl Poccuiickoii @eneparuun // C3 PO. -03.01.2005.- Ne 1 (wactp 1).- cT.
40.
Oenepanbubiii 3akon ot 01.12.2007 Ne 315-®3 (pex. or 03.08.2018) "O camoperyiaupyembix
opraamanusx” // C3 P®.- 03.12.2007.-Ne 49.- ct. 6076.
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YUCJIO HOPM HalMOHAJIBHBIX 3aKOHOJATEIbCTB, PETYJUPYIOUIUX apOUTpax, HOCHUT
JVCIIO3UTUBHBIN XapakTep, IO3BOJSIONIMNA CTOPOHAM 3aMEHATH COJEpIKAIIHUECS B €ro
HOpMax IpaBuja TPETEMCKOro pazdonpaTenbCTBa CBOMMU MPAaBUJIAMH, €CJIM HA TO COTJIACHBI
00e CTOPOHBI CIopa.

B cBs3u ¢ M3MEHEHWAMHU 3aKOHOJATENIbCTBA, PETJIAMEHTHUPYIOWIETO JIESITEIbHOCTD
Tpereiickux cynoB B Poccuiickoit ®deneparuu B 2016 rogy st yperyaupoBaHHsl CIIOPOB
MOTpPeOOBAJICSA HOBBI UHCTPYMEHT — HHCTUTYT MEIUALIIH.

PerynupoBanue npouenyps! mennannu B Poccuiickoit denepannn OCylnIeCTBIIAECTCS
B COOTBETCTBUM ¢ DenepaibHbIM 3aKOHOM «O0 anpTEepHATUBHOW TMpOLEAYpPE
yPETyJIMPOBaHUS CIOPOB C YYacTHEM IOCpeHUKa (mpoueaype Memuanuu)»l. JlaHHBIM
3aKOHOM PETYJHMPYIOTCS OTHOIIEHUS, CBSI3aHHBIE C MMPUMEHEHHEM MPOIETyPhl MEIUAIUN K
OTHOIIICHUSIM TIO0 CTIOpaM, BO3HUKAIOIIUM U3 TPAXAAHCKUX MPABOOTHOIICHHM, B TOM YHUCIIE
B CBSI3U C OCYUIECTBJICHUEM MPEANPUHUMATEIIBCKOM, TO €CTh K OTHOIICHUSIM,
BO3HUKAWOIIMM B cdepe CTPOUTEIhCTBA, MNPOSKTHUPOBAHUS M M3BICKAHUS U HWHOU
SKOHOMMYECKOW JESATENbHOCTH, a TaKXe CIopaM, BO3HUKAKOIIUM W3 TPYAOBBIX
MPABOOTHOLIEHUN U CEMEUHBIX TPABOOTHOLICHUH.

KonnuectBo cmopoB u cyAeOHBIX pa3OUpaTesnbcTB B O0JIACTH  CTPOUTEIHHOTO
ousneca B Poccum pacTteT kak cHexXHbIM KOM. OCHOBHAsI IPUYMHA — MIEPMAHCHTHBIN KPU3HC
OTpaciu, POCT HEOMPEAEIEHHOCTH B YCJIOBUSX YCJIOKHEHHUS CTPOUTENIbHBIX MPOEKTOB M
oTcyTcTBUE U PepeHInPOBAHHOIO MOAX0Aa K YPETryJIUPOBAaHUIO pa3HOIJIacuil B Ipolecce
peanu3ainy KOMIJIEKCHBIX MTPOEKTOB. Bce ATO MPUBOJUT K psiy HETaTUBHBIX MOCIEACTBUH,
B TOM uucie OaHKpOTCTBY. B HacTosiiee BpeMsi NpPUOPUTETOM TOCYyAapCTBa SIBISETCS
BbIBEJICHHE BO BHECYJCOHBIN MOPSAIOK pa3pelieHuss HaumboJiee MPOCThIX (11a0JIOHHBIX)
KaTeropuil CriopoB — HAJIOTOBBIX, CTPaxXOBbIX, MEHCUOHHBIX. OHAKO, B 0COOBIX CrOcoOax
HYKJIa€TCSI HMMEHHO CTPOMTENIbHAs JI€ATENIbHOCTh, IIOCKOJIBKY 3TO KallUTajJoeMKas U
COLIMAJIbHO YyBCTBUTENbHAS OTPACIIb.

Tak, Mo HaHHBIM CTATUCTUKH, 3a MOcienHul roa B Poccuu B 1enoM mo cyneOHOU
cucTeMe paccMoTpeH 31 MHIITHOH e, apOMTpakHBIMU cyjaamMu — O6osee 1 mummmona 900
TBICSAY, U3 HHUX ToibKO 1,5% nen 3aBepmimimch MUPOBBIMU cornamieHusMu. [Ipu stom
UCTIOJTHEHUE CYJEOHBIX peHIeHH 1Mo OQUIMAIbHBIM JaHHbIM cocTaBisieT 50%, a B
peanbHOCcTH — He BbIlIe 30%. To ecTh 3¢ heKTUBHOCTD CyAeOHOM CUCTEMBI MPUMEHUTEIHHO
K 00ecreyeHNI0 KOHCTPYKTHUBHOTO COTPYJIHUYECTBA MEXKIYy CTOPOHAMH CIIOPOB OCTAETCS
HU3KOM, a caMoe TJIaBHOE — ATO MaryOHO CKa3bIBaeTCs Ha MOOPOCOBECTHBIX yYaCTHUKAX
MpeANPUHUMATEIBCKON EATEIbHOCTH.

BrecyneOHoe paspenieHne CropoB MpeaycMaTpruBaeT MPUMEHEHUE allbTEPHATUBHBIX
crioco0oB, pa3paboTaHHBIX B IeNsaX Oojee  omepaTUBHOrO U 3(P¢GEeKTUBHOTO
yperyiaupoBaHusi paszHorjacuii. Menuamuss — 95TO 0coOblii BUA TPUMHUPUTEITHHOU
MpOLEAYpPhl, OCHOBaHHBIM Ha yYacTMM B KOH(JIUKTE TpeThed HE3aMHTEPECOBAaHHOU
CTOpPOHBI. MenaTop MOMOTaeT y4acTHUKAM CIIOpa JyYIlle MOHSATh COOCTBEHHBIE MHTEPECH
C y4E€TOM MEpCHEKTUB JajJbHEUIEro COTPYIHUYECTBA, CAMOCTOSTEIIbHO HAWTH BBIXOJ M3
KOH(MIUKTHON CUTyaIlMd, JOCTUYh B3aMMOBBITOJHOTO COTJIAIICHUS B TPOIECCE cropa U
BBIPA0OTATh pelIeHHs, KOTOPble 00€ CTOPOHBI TOTOBBI UCTIOJIHSATD.

BaxxHo yuecTb, 4TO B OTIMYHME OT MOCPEAHUKA, MEAUATOP HE BHICKA3BIBAET CBOETO
MHEHHUSI O KOHKPETHBIX CIoco0ax M MEepCrleKTHBax paspemieHusi cropa. OH Takxke He

! ®denepanbueii 3akon ot 27.07.2010 Ne 193-®3 (pexn. or 23.07.2013) "O6 ambTepHATHBHOM IpoLenype
YpEeryJIHpOBaHHUsI CIIOPOB C y4acCTHEM NocpenHuka (Tpoueaype Meauarun)" (C u3M. U J0I1., BCTYITAIOIIUMHI B
cury ¢ 01.09.2013) // C3 P®.- 02.08.2010.-Ne 31.- ct. 4162.
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BBIHOCUT PEIIEHUs IO CYIIECTBY, KakK 3TO JeiaeT apOoutp uiu cyabs. Jlaxe B TpeTeHcKoM
CyJle, CTOPOHBI, IO CYTH, OTKAa3bIBalOTCS OT IpaBa CaMOCTOATEIBHO YPETyJIHpPOBaTh
pasHorjacus, nepekiaaapBas 3To Opems Ha apOutpa. Meauanuusi, B CBOIO O4epe/b, JAET UM
BO3MOXHOCTb COXPaHATh KOHTPOJIb HaJ COJEPKaHWEM JOTOBOPEHHOCTEM U HECTH
OTBETCTBEHHOCTh 32 IMpUHUMaemble pemieHus. MmenHo mostomy Oonee 85%
JIOTOBOPEHHOCTEW, JOCTUTHYTBIX B pPE3yJIbTaT€ MEAHUALNU, HCHOJIHSIIOTCS CTOPOHAMHU
T0OpPOBOJIHHO.

Takum oOpa3zom, Meauanus, IO HAIIEeMy MHEHUIO SBISIETCS TEM CaMbIM
CHACUTENIbHBIM MHCTPYMEHTOM, KOTOPBIN criocoOeH 3((EeKTUBHO pa3peniaTh BCE CIIOPHbIE
CUTYallUU B CTPOUTEBHOM cepe.

HAJIEXKHUH H. H."

IIpumupenue npeAnpuHUMAaTeeH KaK NPOsIBJICHHE HMBUINCTHYCCKOMN
npoueccyaJabHoOH (POPMBbI pa3pelieHHs NPeINPHHUMATEIbCKUX cropoB B Poccun

HccnemyeTcs TOpSJIOK  paspellieHHus  MNPeNPUHUMATEIBLCKHX — CIOpoB B Poccuw,
OTIPEICIIAIOTCS MPU3HAKKH aJIMHHUCTPATUBHON M ITUBUIUCTUYCCKON MPOIECCYATbHBIX (GOopM
B JICHCTBYIOIIEM  TIPOIECCYaIbHOM  3aKOHOJATEIhCTBE, OOOCHOBBIBAIOTCS  IyTH
COBEPIICHCTBOBAHUS TPUMHUPUTEIBHBIX TIPOIEAY].

KiroueBbie ciioBa: MpeAnpUHAMATEIBCKUAE CIIOPHI, ITUBHIUCTHYECKAS TpPOIECCyalibHas
dhopma, meauarusi.

Reconciliation of businessmen as manifestation of a civil procedural form of
permission of enterprise disputes in Russia

The order of permission of enterprise disputes in Russia is investigated, signs of
administrative and civil procedural forms in the existing procedural legislation are defined,
ways of improvement of conciliatory procedures are proved.

Keywords: enterprise disputes, civil procedural form, mediation.

B crpykType OpraHoB BIAcTH JIMIIb CYyJeOHBIE OpraHbl CHEIHMAIU3UPOBAHBI IO/
npeanpuHUMaTeNnbckiue crnopbl. Mcropus paspemieHuss TOproebix crnopoB B Poccum
CBUJETEIICTBYET, UTO BKJIIOYEHHE TOCYJApPCTBEHHBIX HHCTUTYTOB B  TOPrOBOE
CYJIOTIPOM3BOJICTBO TMPOMCXOAMUIIO TOJ] 3HAKOM PACIIUPEHHUS SKOHOMUYECKOW BIIACTH
rocyaapcTBa.

[ocymapcTBeHHas IEATENLHOCTh 0 Pa3spelIeHHI0 TOPrOBBIX CIOPOB BBLIEIMIACKH!
3aJI0JITO JI0 TOTrO, Kak Poccus crana mepeHUMarh €BPOMEHCKUN OMBIT TOCYAapCTBEHHOTO
yCTPOWCTBA, a BMECTE€ C O3TUM U pa3IMYHbIe HHOCTpaHHble TepMUHbL. CO BpeMEHU
napctBoBanusi Ilerpa 1 B Ha3BaHMM 3THUX OpPraHOB HAYMHAET MCHOJB30BAThCS IMOHATHE
«xommeprus» (Kommepr-komnerus). B 1808 r. B Oznecce ykazom Mmneparopa Anekcanapa

*

HAJIEXH HUKOJIAM HUKOJIAEBUY, xaHguaaTt IOPUAMYECKUX HAYK, [OLIEHT, 3aMECTHUTENb
mupektopa MockoBckoro obmactHoro ¢wmana C3® OI'BOYBO «PAHXul'C npu [lpesunente
Poccuiickoit ®enepanun». NADEZHIN NIKOLAY NIKOLAEVICH, Candidate of Law Sciences,
associate professor, deputy director of the SZF FGBOUVO Moscow regional branch «<cRANEPA under the
President of the Russian Federation»

! denepanbublii KOHCTHTYIHOHHBIA 3aKkoH oT 31 nexabps 1996 r. Ne 1-®K3 «O cynebHoil cucTeme
Poccuiickoit ®eaepanun».- CripaBouHo-nipaBoBas cucteMa «Koncynpsrant [Imrocy
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1 orkpeiBaeTcs nepBbiii KoMMepueckuii cyn, A1 KOTOPOro yTBEp:KIAaeTcs UMEHHOW (IS
Opmeccel) VYceraB  KoMMmepueckoro cymal. DTo  crano HadaaoM paclpOCTPaHEHHs
KOMMEpPUYECKUX CYJIOB IO KPYIHBIM, B MEPBYIO OYepeb MOPTOBBIM, ropoaam Poccun. B
1832 r. npunHuMaeTcs mepBblli B Poccum YeTaB KOMMEPYECKOTO CyIOIPOHM3BOJICTBAZ,
JNEACTBOBABIINK BIUIOTH JIO0 JUKBUIAMU KOMMeEpUeCcKuX cyaoB Jlekperom o cyne B 1917 1.
B 1782 r. Obu1 pa3paboTaH mIpOEKT HOBOTO YcCTaBa, KOTOPBIA, HECMOTPS Ha MpeiaraeMble
yIIy4IlI€HUs, TPUHAT He ObUI. JIJig OCyIeCTBIEHHUS CyIONPOU3BOJCTBA HapsAy ¢ YCTaBOM
1832 r. 1 UHOCTPAHHBIMU KOMMEPUYECKUMHU KOJIU(DUKALMIMHI HCIOIb30BAJICSA TaKkKe YCTaB
TPOXIAHCKOTO  cyaompous3BoicTBa 1864 1., ToproBeie oOblyau. llomcyaHocTh
KOMMEPUYECKHUX CYJIOB ONpPENEsIach HE M0 CyObEKTUBHOMY IpU3HAKY (IIPUHAIE)KHOCTD K
TOPrOBOMY COCJIOBHIO), a MO OOBEKTMBHOMY — «TOPrOBOMY XapakTepy» cnaeiku. Kak
M3BECTHO, K TOPTOBOM JEATENLHOCTH B Poccru GbLIM JOMYINEHBI BCE COCIOBUAZ2S, B CBA3M C
YeM JIaHHBIN Cy/| SIBJSUICS. HE COCJIOBHBIM, a «CHEIMaIbHBIMY. TakuM 00pa3oM, HECMOTpS Ha
HaJMuue CIelualbHBIX CYJI0B, 0COOOM mpoleccyanbHOM (OpMBI ISl UX JESTEIbHOCTH
BbIPA0OTAHO HE OBLIO.

CMeHa skoHOMHMYECKOro crpos mocie 1917 r., ycTaHOBIeHHE TOCYAapCTBEHHOTO
MPOMBIIIIJIEHHOTO M OAHKOBCKOTO KaNUTaJU3Ma HE MCKJIIOUMIIM CYIIECTBOBAaHUE CYACOHBIX
OPTaHOB II0 Pa3peIleHHI0 SKOHOMHMYECKUX CIOopoB . M3MeHeHMs mpeTepren CyObeKTHBIX
COCTaB CIHOPSIIMX, TENepb 3TO ObUIM TOCYAAPCTBEHHbIC NPEINPUITHS U YUPEKACHHUS.
3aKOHOJATENIbCTBO MCKIIIOUUIIO YIIOMUHAHUE O «TOPTrOBOM» MU «KOMMEPYECKOI» mpupoe
CIIOPOB, 3aMEHHUB €ro MOJMUTKOPPEKTHBIM MOHSITHEM «HUMYIIECTBEHHBIH criop». OJHAKO B
HayKe YIIOMHUHAaHHE O «TOPIOBOM IIPABE» COXPaHWIOCHh BILIOTH cBopaunBaHus HOIla. B
pasauuHbIX (hopMax cCrerualu3upoBaHHas JAESTENbHOCTh MO Pa3pelIeHNnI0 SKOHOMUYECKHUX
CIIOPOB OCYIIECTBJISJIACh BECh COBETCKUN MEPUO.

B 1974 r. npunumaercs Ilomoxxenue o I['ocapOoutpake mpu CoBere MHUHHCTPOB
CCCP*. 3HaueHME CIENMAILHOTO CyJa IIOBBILIAETCS JO OpraHa TIOCYAapCTBEHHOIO
ynpaBieHus. JIMKBUIAIMA COBETCKOM CUCTEMBI apOuTpaka mporucxoaut B 1991 r., a B 1992
T. IPUHUMAETCS MEePBhI ApOUTpaKHBIN TIpollecCyalbHBIN KoJieke PO.

B oTirunu oT UMIIEPCKOTO ¥ MOCTCOBECTKOTO MEPUOa, COBETCKUM apOUTpax HE UMEI
COOCTBEHHOH TpolieccyalbHON KOAU(DUKAIIMKN, MCHONB3Ys IJs OTHPABIICHUS MPABOCYIUS
IpaXKIaHCKO-TIPoIIeCcCyalbHOE 3aKOHOIATeNbCTBO. [10100HBII MOIX0 MOKET UMETh MECTO
B JEATEIbHOCTUM CHEUUaldbHbIX cyaoB. OaHAaKo, 1O MHEHHIO HCCIENI0BATEIEH,
neiictBoBaBmme a0 1991 roma opranel ['ocymapcTBeHHOTO apOuTpaka NpPEICTaBICHBI
co0o0i aJIMUHUCTPATUBHBIMH OpPraHAMM HAJICJICHHBIMU KBA3UCYACOHBIMH TOJTHOMOYHUSIMHU.

opranbl ['ocapOuTpaska HE BXOIWIM B CyJCOHYIO CHUCTEMY, HO OOJIajjaid IMpPaBOM
paspelIeHys CIOPOB MEXILY FOPUANYECKUMU JTHIAMHE®.

! Tak oMM U3 yTpaueHHbIX CEroHs 3HAUCHHI TEPMUHA «[TMBUIM3ALMS) BUKUIeUs yKa3biBaeT cynebHoe
peleHre, KOTOpoe MepeBOIMIIO YTOIOBHBIN MPOLECC B IPasKAAHCKHUH

2 [pu pa3pelnIeHny TOProBEIX JeJ HCIONb30Bascs Takke Kommepuecknii ycras ®pannum 1673 T.

® TlomoxkenueM O MOpPSJKE paspellieHHsl HMYIIECTBEHHBIX CIOPOB MEKIY TOCYHapCTBEHHBIMH
yapexIeHusIMA 1 Tpeanpustusmu ot 21 ceHtsOps 1922 roma Oputa co3maHa Beicimast apOuTpaskHas
komuccust ipu Cosere Tpyna u OOG0pOHBI M MECTHBIE apOUTpaxHble KOMUCCHU. CM., Takxke: ApOUTpax B
COBETCKOM XO3sicTBE: COOpPHMK 3aKOHOB, YKa30B, IIOCTAaHOBJICHHH M WHCTPYKUUH.- 4-¢ u3a.- M.:
IOpunnueckoe uzn-so MIO CCCP, 1948.- 667 c.

[Nocranosnenne CommHa CCCP or 17.01.1974 Ne 60 «O nanbpHEHIIEM COBEPIIEHCTBOBAHUH
OpraHu3allid W JeSTeNbHOCTH OpPraHoB rocygapcTBeHHoro apOutpaxa» // CoOpanue IlocranoBieHMi
CCCP.- 1974.- Ne 4.- Cr. 19.
> Asepuenko JI. I'. CnemumanusupoBaHHBIE CY[bl B CHCTEME OPraHOB CyAeOHOMN BIACTH: TEOPETHKO-
MIPaBOBOE HCCIIEIOBAHME: aBTOpe. JHC. ... KaH[. IOpHUI. HayK.- M., 2002.- 24 c.
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Hcropus rocynapCTBEHHON ACSATENBHOCTH MO Pa3pelICHUI0 YKOHOMUYECKHUX CIIOPOB
MOKAa3bIBAET, YTO B HE3aBUCUMOCTH OT Ha3BaHHUs, (OpPMBI OpraHU3alUMU, OCOOEHHOCTEN
IIPOU3BOACTBA, MOJ00HAs AEATENBHOCTh ObUIA BCerja BoCTpeOoBaHa. B yeM ke mpuunHa?
[louemy «TOpProBelii» CyZ, CTaBIIMA B DIOXy IPOMBIIIJIEHHOTO  KalWTaau3Ma
«KOMMEpYECKMM», a B COBETCKOM Poccum «apObutpakem» COXpaHUIICS O CETOAHSIIHUX
nHeit? [Ipm 3ToM He TPOCTO COXpaHWICA, a pa3BWICA M TNpuoOpes HOBbIE (OPMBI U
HaIIpaBJICHUsI WCIOIb30BaHUSA. OTBET KpPOETCS B OJHOM H3 IMPU3HAKOB SKOHOMHYECKOU
NESATEIbHOCTH, B €€ «CIOPHOCTW», B BBICOKMX pHUCKaxX IOSIBICHUS CIOPOB IpPH €€
ocyuiecTBieHnH. HarpaBiaeHHOCTh Ha MPUObUIL BBIHYXAAET JIIOJEH COBEpIIATh Pa3IM4HOTO
pona «3noynorpebieHus». Pazpemenue cropa ocTaHaBIMBAET B3aUMHYIO SKOHOMHUYECKYIO
JEeSITEIbHOCTh Yy CIOPSIIHUX, @ UX Y4acTHE B PA3IMUHBIX XO3AWCTBEHHBIX CBS3IX MOXKET
OTpa3uTbCAd Ha DOJKOHOMHMKE B MEJIOM. B cBf3M ¢ 3THUM, CKOPOCTb pa3peuieHus
XO35ICTBEHHBIX CIIOPOB, aBTOPUTETHOCTh M JOBEPHUE CYIy, HAIIEJICHHOCTHh Ha CYIIECTBO
Jiesla, @ He Ha «IIpOLEeCcCyalbHy0 (POpMy», UCIIOIB30BAHNE OOBIYAEB HapsALy C 3aKOHaMH -
BOT «KOHKYPEHTHbIE» MPEUMYIECTBA, KOTOPHIMU 001a/ai TOProBelif cya. B cnernuanbHbIx
CyJlax MO IKOHOMHUYECKUM (XO3SHUCTBEHHBIM) CIOpaM OTpa3uiach ujaes cBOOOAbI, B TOM
qucllie M OT «roCylapeBa» Ccyaa. OJTO Cyd «CBOHX», KOIJa CyIbd TaKHE IKe
MpEeANPUHUMATENN, KaK U CTOPOHBI INpoLecca, I LeJb y BCEX OJHA PAa3pelIuTh CIOp,
4qT0o0BI O0mIee neno aBuranoch fanpiie. Cyzabs OTBEYaeT 3a CBOE PELIEHHE HE IPOCTO
MECTOM, a OTHOIIeHHueM ToBapuie. Cyapsi B TOPrOBOM CyAONPOU3BOJCTBE HE HOCUTEINb
BJIACTH, a MOMOUIHHMK M MacTep TOro Jiesa, 10 KOTOpoMy BO3HHK crop. Ilogo6Hoe kauecTBo
B HACTOsIIee BpeMs yTepsSHO apOUTPAKHBIMU CyJaMM, a apOMTpakKHbIE CyAbU SIBIISIOTCS
npo¢eCCUOHAIBHBIMU CITy’KalllUMU Ha rocyapcTBeHHOM oOecrieueHuH. CeroaHs npu3Haku
TOPrOBBIX CY/I0B 0OJIEe MPUCYLIN TPETEHCKUM CyaM?’, KOTOpBIE TPHOOPETAIOT Bee GOIbIIee
3HAYEHUE U MOJEPAKKY roCy1apCTBa.

B cBs3u ¢ nocreneHHON MOHONOJIU3ALMEN TOCyAapcTBOM CyAe€OHOM BIIACTH MHTEpEC
IUI FOPUANYECKON HAayKH NPEACTABIISUI BOIIPOC O TOM, KaK B CyAOIIPOU3BOJCTBE COXPAHUTH
HKOHOMHYECKHE CBOOOBI JMuHOCTU. VccnenoBarenu oOpaTwiv BHUMaHUE Ha CHenu(uky
paspelieHns. YacTHBIX JE€N?, OTPA3MBINYIOCS B MPOLECCYyanbHOW (opMe, IOTydUBLIEH
Ha3BaHWE «UMBWINCTHYECKOW»S,  Dopma paspelieHusi CIIOPOB ¢ OpraHaMy BJIACTH
TOJTyYHsIa Ha3BaHKE aMMHUCTPATHBHAS MpoLeccyanbHas popma’,

Crnenyer y4WTHIBaTh, YTO JAHHOE JEJICHUE HE COBIALAECT C OTPACIEBBIM JACICHUEM
MPOLIECCYAIbHOTO  3aKOHOJATENbCTBA.  AIMHHHMCTpPATHBHAs IpoleccyaibHas (opma
OXBAaTHIBAET BCE BUJIBI IIPOM3BOJICTBA, TI€ IOCYAAPCTBEHHAs BIACTh BBICTYNAET CTOPOHOMU
ciopa. B CBOI0O ouepesb, BblAeIsEMas HEKOTOPHIMH COBPEMEHHBIMHM aBTOpaMu>® B
KayecTBe  CaMOCTOATEIbHONW  «apOWTpakHas  mpoueccyainbHas  (opma»  sBIseTCS
Pa3HOBUIHOCTBIO Tpa)kIaHcKoro cynonpousBojactsa. Kak ormewaer E.A. Tanbikus,

! denepanbublii 3axkon ot 29 mekabps 2015 r. Ne 382-®3 «O6 apburpase (TpeTeiickoM pa3oHpaTebCTBE) B
Poccniickoit @enepannny».- CnpaBouHo-mipaBoBast cucteMa «Koncynerant [Imocy; denepalbHbIl 3aK0H OT
24 wmrons 2002 r. Ne 102-®3 «O tpereiickux cynax B Poccuiickoit denepanum».- CrpaBo4HO-IIpaBOBast
cucreMa «Koncynprant Ilmocy.

2 Topmon U. M. OcobGeHHOCTH CyJONpOM3BOJCTBA B KOMMepueckux cyjaax // Yypmam MunucrepcTpa
roctunun.- 1894.- Ne 2.

® BacumpeBa T. A. KocBeHHBI HCK B IMBUIMCTHYECKOM TIpOIECCe: (CPaBHUTENBHO-TIPABOBOE
uccnenosanue).- M.: Craryt, 2015.- 160 c.; Tansikua E.A. LluBunuctuueckas mpoueccyaibHas ¢opma.-
Jlyranck.: Hoymumk, 2016.- 669 c.

* ®dypcos JI.A., Xapnamosa U.B. VcTopus pa3BuTHS OTeYeCTBEHHOM IIMBUINCTHYECKOH TIpollecCyabHOM 1
aJMUHHUCTPATUBHOM IpOLEecCCyalbHOW MBbICIH B nepcoHanusix // Teopust mpaBocyanss B KpaTKOM
TPEXTOMHOM M3JIOKEHUH 10 TpakaaHckuM zenaM. T 3.- M.: Cratyr, 2009.- 404 c.
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«UMBWIMCTUYECKUN XapaKTep MpoLeccyalbHOM (OpMBI MPOSBIISETCS B PAaBEHCTBE CTOPOH
JIeJ1a, TIOJHOLEHHOM pealu3allyd AHUCIO3UTUBHOCTH M COCTS3aTENIbHOCTH, IMPEAMETHOM
xapakTepe KoH(uukra»l. JlaHHBIE NPU3HAKH, 3@ MCKIIOYEHHEM IOCIEIHETO, MOJYYHIIH
3aKpeIyieHUe B KauecTBe NpuHUuUIoB apoutpaxa B AIIK PD: «Apbutpax ocymecTsisercs
Ha OCHOBE MPUHIUIIOB HE3aBUCUMOCTH U OECTIPUCTPACTHOCTH apOUTPOB, JUCTIO3UTUBHOCTH,
COCTSI3aTEJIBHOCTH CTOPOH M PAaBHOrO OTHOUIEHUS K CTOpPOHam». boiiee pa3BepHyTHIN
nepeueHb NpeJCTaBiIeH B (heepabHOM 3aKOHE O TpeTeilckux cyaax B cT. 18 «Tpereilickoe
pa3oMpaTenbCTBO»:  «...OCYHIECTBJSIETCSI ~HAa  OCHOBE  NPHUHILMIIOB  3aKOHHOCTH,
KOH(UJIEHIIMAIBHOCTH, HE3aBUCUMOCTH M  OECHpPHUCTPACTHOCTH TPETEHCKUX CyHAeH,
JUCIO3UTHBHOCTH, COCTA3aTEIBHOCTH W PABHONPABUSA CTOPOH». B maHHOM ciydae
BcTpeyaeM 3HakoMbId Ham 1o cT. 18 'K P® npuHOMN «3aKOHHOCTH», HE SIBJISIIOLIMICS
NPUHIMIIOM TPa)XJaHCKOTO IpaBa, HO HCIHOJb3YEMbI JUIsl OrpaHUYeHUs CBOOOBI
MPEANPUHUMATENBCKON JIeATeNIbHOCTH. Ha Ham B3risa, AaHHBIA NPUHIUI B YCIOBHSX
TpeTeickoro pa3OuparesbcTBa HE NPUMEHUM K MPEANPUHUMATEIbCKUM OTHOLICHUSM, TJie
CTOPOHBI CBOMM COTJIAIlIEHUEM BIIPABE ONPEACINUTHh U MPUMEHUMOE K Pa3pelICHUI0 CIIOPOB
npaBo. OgHaKo, TpeTehckoe pa3oupaTeabcTBO He cBOOOIHO oT BiusHUsA AITK P®, kotopsrii
TaK)Ke BBIACNSAET MPUHIMUI 3aKOHHOCTHM B CBOEM cojepkaHuu (cT. 6), Hapsgy c
NPUHIUIIAMH  COCTA3AaTeIbHOCTM M paBHONpPaBUs (MPUHLMIIAMUA  LHUBUIUCTUYECKOU
npoueccyaibHOM ¢GopMbl). JlaHHbIE MPUHIMIBI ABISIOTCA U MPUHLUIAMU TPAXKIaHCKOTO
rporiecca, IJe NOJIYyYWIM CaMOCTOATENIBHOE HccleoBaHue. B cBOIO oudepenp, MPUHLUII
COCTSI3aTEJIbHOCTH, C ONPENEICHHBIMU OrPAHUYEHUSAMHU, BOCIIPUHS U YTOJIOBHBIN MPOLECC,
YTO HECKOJBKO OTJIMYAeT €ro OT aJMUHUCTPAaTUBHOIO, TJ€ TAaKOW MPUHLUII HE
IPELyCMOTPEH.

Takum 00pa3oMm, 0 «4UCTOTE» JIEIEHHSI MPOLIECCYATbHBIX (POPM MBI MOXKEM TOBOPUTH
TOJIKO B TEOpETUYECKOM IuiaHe. [IpeanpuHuUMaTenbCKue CIOpbl BCTPEUYAKOTCS BO BCEX
BUJaX CYJIOTIPOM3BOJICTBA, B CBSI3U C YEM CO3JlaHUE KaKON-1100 00Iel WiM cCMEelaHHON
npoleccyanbHoil (OpMbl UMEHHO JJIsl 3alllUThl MpeanpuHUMaTeneill HenenecooOpa3Ho. B
IPOTUBHOM ciryyae HE00X0IMMO 00OCHOBBIBAThH cO3J1aHue CIIEUATIBHBIX
IPEANPUHUMATENBCKAX CYAOB CO CMEIIAHHOW IOPUCAMKLIKEW, YTO HE JIOIyCKAeTCs
3aKOHOJIATEIbCTBOM O CYJIOYCTpoHCTBE. TeM He MeHee, Ha Hall B3IJs1, AOIMYCTUM U
BOCTpeOOBaH TMEpeBOJ AJAMHHHCTPATUBHOM IMpolieccyanbHOW (OPMBI  PacCMOTPEHUS
KOHKPETHOTO MPEIINPUHUMATENIBCKOTO CIIOpa B  LMBWIMCTHYECKYHIO, T.€. TIEPEBOA
YTOJIOBHOTO WJIM aJMUHUCTPATUBHOTO IIpollecca B TPAXKIAHCKUM WIU apOUTPaKHBIM.
[Tomo6HBI TOAXO MO3BOJUT CMATYUTH OpeMs OTBETCTBEHHOCTH MPEANPUHUMATENS, HE
UCKIIIoYasi TMpU H3TOM obecrieueHrne MyONMYHBIX HWHTEPECOB B  CYAOINPOU3BOJICTBE.
YcTaHOBIIEHHE BO3MOYKHOCTU PACCMOTPEHHUSI CIOPOB € MCMHOJIb30BaHUEM ITUBUIINCTUYECKOU
nmporeccyalbHOH (opMbl  OyJIeT BBICTYNATh IOCJEIOBATEIbHBIM IPOBEJACHUEM HJICU
SKOHOMHMYECKHX CBOOOJ Ha BCEX JTamax OCYHIECTBICHHS NPEINPUHUMATEIbCKON
nesTenbHOCTH. Ha Ham B3risa, NOAOOHBINM MOJIXOA, NPUMEHSEMbII OTHOCHTEIHHO
npeanpuHuMaresneii, Mor Obl cTaTh OOIIMM JJIS 3aIUTHl UHTEPECOB YYAaCTHHKOB JIHOOOTO
9KOHOMMYECKOTO (X0341CTBEHHOI0) CIIOpa.

BocTtpe6oBanHOCTh  CyneOHOM BiacTU CO  CTOPOHBI  MPEANPUHUMATEIHCKOTO
cooOmiecTBa Ha COBPEMEHHOM JTalleé IOKa3blBaeT, 4YTO Hauboyiee aKTyalbHbIM 3/ECh
SBIISIETCSl TOCY/IAPCTBEHHOE y4YacTHE Ha 3Tale UCIOJHEHHs CyJIeOHOro pelieHus, a He Ha

' Tanpxun  E.A.  TlpusHaku  LUMBUIMCTHYECKOH  mpomeccyambHoi  dopmer  /  URL:

https://cyberleNeiNeka.ru/article/Ne/prizNeaki-tsivilisticheskoy-protsessualNeoy-formy.
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stane  pazpemieHuss  cnopa.  Cneumanuzanus — cyaeOHOM  BmactTh B cdepe
MpeANPUHUMATENIBCTBA SIBISETCS NPU3HAHUEM OCOOEHHOCTEH CYILECTBYIOLIErO 3/eCh
MOpAJIKa pa3pelieHus] CIopoB. DTO MPHU3HAHUE MPHUILIO HE Cpa3y, BJIACTh HE OCTaBJIsUIA
MONBITKY MOJYMHUTD Pa3pelIeHre IKOHOMUYECKUX CIIOPOB TOCYJapCTBEHHBIM UHCTUTYTaM,
YTO OTpa)kajach Ha MOPSJIKE BEACHUS CYyJONPOM3BOACTBA M pa3pelIeHUs] KOHKPETHBIX A€
Ha pa3IUMYHbIX HCTOpUYECKUX OdTamax. [ Teopernyeckoro pasaeneHus oOBEMOB
rOCy/apCTBEHHOTO yYacTHUs B pa3IMYHBIX BUJAX CYAONPOU3BOJICTBA MPUHATO BBIIEIATH €r0
aIMUHUCTPATUBHYIO M IIUBWINCTUUECKYIO IIPOLiecCyaabHbIE (DOPMBI.

OueBuHO, YTO Hanbosee OTBEYAIOUIECH NMBUIMTHYECKON MpoleccyalbHOU (opme
ABJISIETCSI TPETEMCKOE CyAO0NPO3UBOJCTBO. J[eHCTBYIONIMM HOPMATHUBHO-IIPABOBBIM aKTOM,
MOCBSIIIEHHBIM TPETEHCKOMY pa3OupaTenbCTBy, sABisercsa PeaepanbHbiid 3akoH 2015 r. «O06
apbutpaxe (TpeTeiickoM paszOuparenbcTBe) B Poccmiickoit ®enepanum»®. HoBblii 3akoH
m3Mensier npeasiaymuid 3akoH 2002 1. IlpennpuHumarenn Ha3BaHbl BO3MOKHBIMHU
YYaCTHUKaMH TpeTeMcKoro pa3oupaTenbcTBa, a MPEACTaBUTENN OOIIEPOCCUICKOTO
00BbeIMHEHUS TPEeIIpPUHUMATENIeH U «IIPeAIPUHUMATEIBCKOTO COOOIIECTBA) BKIIIOUEHBI B
CoBeT 1Mo COBEPIIEHCTBOBAHUIO TpeTelcKoro pazouparensctBa. Ocobo clielyeT OTMETUTh
WCKJIIOYEHUE U3 YUCIIa MPUHLHUIIOB apOUTpaka MPUHIUIA «3aKOHHOCTH» MPH COXPAHEHUU
OCHOBHBIX 4YepT UUBUIUCTUYECKOW TMpoleccyalbHo  (GopMbl  (AMCIO3UTUBHOCTD,
COCTS3aTENIbHOCTh, paBHOIpaBue). J[OMOJHUTENBHONW rapaHTHeW MpoleccyanbHO (Gopmbl
BbICTymaeT cT.5 «lIpenensl BMemaTenbCcTBa Cyaay.

3aKOH MPOBOAUT KOHUEMIUIO pa3pelieHnss SKOHOMHUUECKUX CIOPOB U3 MPEAbIAYIIETO
3akoHa 2002 1., 3akperuisis MHOIOYMCIICHHBIE COIJIAIICHUS, ONpPEAEISIOmNEe XO.
TpeTecKoro pazdoupaTenbCTBa. DTOT MOAXOA HE TOJNBKO MO3BOJISIET PEATM30BaTh MPU3HAKU
UBUJIMCTUYECKONH TpolecCyaabHO (OpMBI, HO U OO0ECHEUUTh CaMOCTOSITEIbHOCTH
IPEANPUHUMATENBCKON  JI€ATEIbHOCTH. Bwmecre c TEM, YUUTHIBAS, 4TO
IPEANPUHUMATENBCKAE CIOPbl BO3MOXHBI HE TOJIBKO MEXIY NPEIINPUHUMATEISMHU, HO C
Y4aCTHEM OPraHOB TIOCYJApCTBEHHOW M MYHULMNAIbHOW BJIACTH, HACYIIHBIM SBJISETCS
BOIIPOC O CO3JaHUM apOuTpaka ajs MOJOOHBIX cropoB. [loka 4To B MOAOOHBIX criopax ¢
rOCYIapCTBEHHBIM y4aCTHEM HCIIOJIB3YIOTCS TOJIBKO MUPOBBIE COTTIAILECHHSZ.

Hapsimy c¢ Tpereiickumu mporenypaMu, 00sI3aTENbHBIM YYaCTHUKOM KOTOPBIX
BBICTYIIAET TPETEUCKHI cya (Cyabs), 3aKOHOAATEIbCTBO MpeJyiaracT U UHbIE (HOPMBI JIJIs
paspelieHus CropoB. B 4acTHOCTH, Takoii IpOLEaypoli BBHICTYNAET MEAUALHUL’, 0 KOTOPOH
YIOMUHAIOT «TpeTeickue» 3akoHsl 2002 m 2015 r. B oTamuuum oOT TpeTercKoro
pazbuparenbCTBa MpeAMET MEAMAlMU OIpeJeNieH IMUpe U BKIIOYaeT B ceds Kak
MpearnpuHUMAaTelIbCKie, TaK M «ObITOBBIE» cropbl. [Ipu 3TOM mpearnpuHUMATEIbCKUE
CIIOPBI, ONPEIEIICHBl KaK BUJ CIIOPOB 3KOHOMUYECKUX, YTO COOTBETCTBYET KoHCTUTYIIMU 1
AIIK P®. B cBoto ouepenp, U3 MpeaMera peryjJnpoBaHus BBIBEIEHBI CIIOPHI, Kacarolnuecs
myOnuYHBIX WHTEpecoB. lIporeaypa Memuanuu NPaKTUYECKH TOJHOCTBIO COOTBETCTBYET
MpoLeAype YPEryJupoBaHUs CIOpa IOCPEICTBOM MHMPOBOIO COIVIAIIEHHUS B PpPaMKax
IpaXIaHCKOTO HWJIM  apOUTPaXXHOTO  CyAompou3BoJCTBA. OCOOGEHHOCTh MPOLETYPHI
MEeJMallid 3aKJ0YaeTcsl B y4acTHM CHEUATbHOTO IMOCPEIHMKA — MEIUAToOpa, KOTOPBIM
BBITIONHSIET (DYHKIIMU MTOCPETHUKA, HO caM TMpEIIPUHUMATENIEM HE SBIISETCS.

! ®enepanbubiit 3akon ot 29.12.2015 Ne 382-®3 «O6 apbuTpake (TpeTeiickoM pa3OUpaTelbCTBe) B
Poccuiickoit ®enepanuny - CripaBodHo-1ipaBoBas cuctema «Koncynsrant [1nroc».

2 Cwm. moapo6uee: Kys6arapos A.H. IIpuMupente cTOpoH 1o KOHGIUKTAM YaCTHONPABOBOIO XapaKTepa.-
CII6., 2010.- C. 94-95.

® denepanbublii 3ak0oH o1 27.07.2010 Ne 193-®3.- CripaBouno-TipaBoBas cuctema «KoncynbTant Ilmrocy.
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[Tpuanmuner Meauanuu (cT.3) ompeaereHbl 3aKOHOM B IMBHIIUCTHYECKOW TPaIUIIHH,
Opu 3TOM JBa TMPHUHIMIA TPEIYCMOTPEHBI TPAKIAHCKUM  3aKOHOAATEIHCTBOM
(BONIEW3BSIBIICHNE W PABHOIIPABHE CTOPOH), @ OCTABIIUECS MSSATh HOCAT CaMOCTOSITENbHBIN
xapakrep (KOH(pHIEHINATbHOCTh, JOOPOBOJIBHOCTh, COTPYJHUYECTBO, OECIPUCTPACTHOCTh
M HE3aBUCHUMOCThH MenuaTopa). HekoTopbie W3 MPUHIUIIOB OMpPEeNIeHBl B TEKCTE 3aKOHA B
WHBIX  CTaThsiX. T1aK, TPUHIMIIAMA  MEAMATUBHOTO  COTJIAIICHHUS  ONpPECIICHBI
T00OpPOCOBECTHOCTh u JOOPOBOJIBHOCTb. CoriacoBaHHOCTh MIPU3HAKOB
MPEINPUHAMATEIECKON ACATEIPHOCTH W TMPUHIIUIIOB albTEPHATUBHBIX (POPM pa3perieHus
MPEANPUHAMATEIECKAX CIIOPOB BBICTYMAET OOBEKTHBHBIM KpHTEpHEM 3(PGHEKTUBHOCTH
npemraraeMbix (opM. OTCyTCTBHE MOMOOHOW COTIACOBAaHHOCTH MPHUBOIUT K TOMY, UYTO
MpeINPUHUMATENH TP pa3peIIeHUH CIopa MONaiaeT B HECBOMCTBEHHYIO JJISl HETO Cpedy |
nubo wu3beraer mMoJOOHBIX (GopM, MO0 HIIET NPO(EecCHOHAIBHBIX TOCPEIHUKOB, YTO
YBEIMYMBACT U3JIEP’KKU TIPOIIETYPhI 3alUTHI.

Takum o00pa3oM, B 3aBUCHMOCTH OT CTENEHH CaMOCTOSTEIBHOCTH YYaCTHUKOB
MPEINPUHUMATEIECKOTO CIIOpa B €r0 pa3pelieHUH, allbTePHATUBHBIC (POPMBI MOTYT OBITH
MO/Ipa3/IeJIeHbl Ha CIIEAYIOIIHE:

1. [TonHOCTBIO camocTOsITENbHAS opMa: MUPOBOE corameHue. Jannas ¢popma
HaumOoJjee W3BECTHAasT M TMOMyJspHas, He TpedyeT 00s13aTeIbHOr0 MPUCYTCTBUS
MOCPETHUKOB, CTOPOHBI TIOJTHOCTHIO CAMOCTOSITENIbHBI B ONPECIICHNUHN €r0 YCIOBUH.

2. [Tocpennunueckas Qopma: TpeTeiickoe pa30upaTenbCcTBO (apOuTpax) u
MeTraIus.
2.1. Tpereiickoe pa3zompaTenscTBO. s paspelieHus Cropa CTOPOHBI JTOJKHBI

3aKJIIOYUTh PsJl TPEIBAPUTEIBHBIX COTJIAIICHUH, ONPEICISIIONIX OCHOBAaHUS M XOJ
pazOupaTenbCcTBa, YTOUYHSAET €ro OOIIyI mpolleccyaibHylo (GopMy. AKTUBHOE ydacThe B
paspelieHny MPUHUMAET TPETEUCKUN CYIbS.

2.2. Menuanus. Pa3pemienue copa He TpenoiaraeT mpoieccyaibHor GOopMBI, a
ocymecTBisieTcss B ¢GoOpMe JIOTOBOPHOTO TIpoliecca TMpu  00sA3aTEIBbHOM  Y4YacTHUU
npodecCuoHaIBHOTO TTOCPETHUKA.

AHanu3 pa3BHUTHS 3aKOHOJATENIbCTBA 00 albTEPHATHBHBIX CIOCO0AX pa3pelIcHUs
PEANMPUHUMATEIBCKAX CIOPOB YKa3blBa€T HA HX TOCTENCHHOE pa3BUTHE B CTOPOHY
YBEIUYCHUSI CAMOCTOSATEILHOCTH CTOPOH CIoOpa W JUCHO3WTUBHOCTH TIpejiaracMbIX
mporeayp. 3acilyXUBaeT OJOOPCHHS HCKIIOYCHHE MPUHINIA 3aKOHHOCTH U3 TIEPEUHS
MIPUHIIAIIOB aJIbTEPHATUBHBIX (POpM paspelieHus cropoB. Paszymeercs, IpaBONOPSIOK HE
JOJDKEH OBITh HapyIleH B Tpoliecce MPUMEHEHUs ajdbTepHATHBHBIX ¢GopM. OmHaKo, Kak
MOKa3bIBACT MPAKTHKA, MPUMEHEHUE JAHHOTO MPHHIIUIIA OPUCHTUPYET TOCYAapCTBEHHBIC
OpraHbl Ha JIOTIOJHUTEIbHBI KOHTPOJIb 32 JIaHHOHN cepoi, YTO HeraTUBHO OTpa)KaeTcs Ha
peanu3anuy MpeanpuHUMATEIbCKUX cBoOOA. Ha Ham B3msia, HapylieHHE NpPUHIIUIA
3aKOHHOCTH TIPH pa3pelieHUuH MPeaNpPUHUMATEIIBCKAX CIIOPOB JOHKHO BBI3BIBATH
TOCYJapPCTBEHHYIO PEAKIIMI0O TOJIBKO €CIM IPH ATOM CTpajaeT MyOaudHbIii HMHTEepec. B
clyyae C 3allUTOM 4YacTHOTO HHTEpeca MNpeANpUHUMATENIs OTCTYIUIGHHE OT 3aKoHa
JOITYCTUMO, & MHOT/Ia — U HEOOXOAMMO.

HacymabiM ¥ HEOOXOJMMBIM BHUIUTCSA paCIIUPEHHUE BO3MOXKHOCTH IPUMEHCHHUS
aTbTEPHATUBHBIX (DOPM JJIs pa3pelieHus MPeANPHHUMATEIHCKHX CIOPOB C YYaCTHEM
rOCYJapCTBEHHBIX OpPraHoB. B Hacrosiiee BpeMs 37eCh HCIOJB3YETCS TOJBKO MHPOBOE
COTJIANIEHUE, YTO SBHO HEIOCTATOYHO. BO3MOXHBIM HaIpPaBICHHEM COBEPIICHCTBOBAHUS
3aKOHOJATENhCTBA B JTOM cdepe ObUIO OBl cO3MaHME TIOCTOSHHO JIEHCTBYIOIIETO
TPETEUCKOro cyaa npu ToOproBo-mpOMBINLICHHOW nanate PP, k moaBeJOMCTBEHHOCTH
KOTOpPOTO ObUTH ObI OTHECEHBI OIpE/IeTICHHBIC KAaTeTOPUU MPEIINPUHUMATEIBCKAX CIIOPOB.
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9.

Ha wnam B3rmsa, mpooOpa3oM MOAOOHON CTPYKTYphl MOINIM Obl cTaTh ApOWUTpaKHbIE
KOMHUCCUHU COBETCKOT'O MEPHOJa, CO3/1aBacMble MPU y4acTUU MPO(PHUIBHBIX MUHUCTEPCTB U
BesoMcTB, npeactasuteneid TIIIT PO u BeiOMpaeMbIx CTOpOHAMU CIIOpa TPETEUCKUX CYAEH.
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HEBCKHH U. A.”

Oco0eHHOCTH MPUMHPEHHUS B JIeJIaX 0 HECOCTOSATEIbHOCTH

MHpOBoe corramiCcHUuC B ACJIC O HCCOCTOATCIbHOCTHU -HE TOJIBKO CACJIKA, HO WU IIpoLcaypa,
(1 06YCJIOBJIGHI>I 0COOEHHOCTH €ro CorjiaCoBaHuA, YIBCPIKIACHHA U PACTOPIKCHUA.
KiroueBrie CJIOBaA. MHUPOBOC COIrJIallI€HucEC, HHCTUTYT 6aHKpOTCTBa, IIpoucaypbl
OaHKPOTCTBA.

Features of reconciliation in insolvency cases

The settlement agreement in the insolvency case is not only a transaction, but also a
procedure, which determines the specifics of its approval, approval and termination.

*

HEBCKUI{ WI'OPb AJIEKCAHJIPOBUY, KaHmujiaT IOpMAMYECKHX HAYK, JOLEHT Kageupsl
Fpa)K}_'[aHCKOFO MpoHeCCyaJIbHOIO U TPYAOBOI'O IIpaBa FOPUANICCKOIO (l)aKyJ'ILTCTa IOxnO0rO0 @euepaﬂbﬂoro
Yuusepcutera Nevsky Igor Al., PhD in Law, Associate Professor at the Department of Civil Procedure and
Labor Law of the Law Faculty of the Southern Federal University
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WNHCTUTYT HECOCTOATENbHOCTH M OaHKPOTCTBA HOCHT B M3BECTHOM CTENEHU
CJIOKHBIN, MHOTOCTIOMHBIN XapakTep, 4TO 00YCIOBICHO €r0 MECTOHAXO0XKJIECHUEM B, 00pa3HO
TOBOPSI, «CAHUTAPHO-3KOHOMHYECKON 30HE» POCCUUCKOIO 3aKOHOJaTeNbCcTBa. be3 ueTkoro
3aKOHOAATENBHOTO YPEryJUPOBaHMUsS MPABOOTHOIIEHWH B JaHHOM O0OJAaCTH HEBO3MOXKHO
cebe mpenctaBuTh S(P(YEKTUBHOE B3aUMOJICHCTBUE CYOBEKTOB MNpEANPUHUMATEIbCKON
JesTeNbHOCTU. B CcBOIO odepenp, Takoe yperyjaupoBaHHE HEMBICIUMO O€3 TBeEpIOoi
BBIBEPEHHOW TEOPETHUECKOM 0a3bl, pOKJIEHHOM B HeApax IpaBoBoi Hayku. Mmeromue
MECTO TMpPAaKTUYECKHE MpOoOJeMbl, BO3HUKAIOIIME B IPABONPUMEHEHHM, KOPEHATCS B
HEJOCTaTOYHOM  TEOPETUYECKOM OCMBICIIEGHUH OCHOB OOBEKTHBHO  MPOTEKAIOIINX
IIPOLIECCOB.

B camom oOmiem Buje mpoienypbl HECOCTOSTEIbHOCTH HANpaBiEHbl HAa pELIEHUE
JBYX Ba)KHEHIINX MPAKTUYECKUX 3a/1ay:

1) YCTaHOBUTH CHPABE/UIMBBIM OamaHC MHTEPECOB JOJKHUKA U KPEIUTOPOB H,
KaK CJIEJICTBUE, Pa3pelluTh BOMPOC O BO3MOKHOCTH 3KOHOMHUKO-TIPABOBOM «peaHUMAIIN»
JOJKHUKA C MUHUMAJIbHBIMU TIOTEPSIMU U1 KPETUTOPOB;

2) OPUATH K B3BEIICHHOMY BBIBOJly O HEBO3MOXXHOCTH  YHOMSHYTOMH
«peaHuMaIuu» U CIpaBeJIMBO PAaCIpPEIeIUTh MEXAY KPeIUTOpaMU UMYIIECTBO JOKHHUKA
(TouHee, IeHEeKHbIE CPEJICTBA, BEIPYUEHHBIE OT €ro MPOJIakn)

Bunumo, B cBsi3u ¢ TeM, 4To B cepe HECOCTOSATEIBHOCTU M OAHKPOTCTBA UMEET
MECTO MAaKCUMaJbHO HAIPSKEHHOE, YacTO arpecCMBHOE, CTOJIKHOBEHHE MHTEPECOB
CyOBEKTOB NPEINPUHUMATENBCTBA, KaK HUTJE B MHOW cdepe MpaBOBOrO peryIupoBaHUs,
BO3HUKAIOT HanboJiee MpoOieMHbIE BOIPOCHI, Tpedyrolue 60siee NPUCTaIbHOIO BHUMAHHUSL.

JIump A0 HAmVSIAHOM WJUIIOCTPALIMM  YIIOMSIHYTOTO, MU HHM B KOEM ClIy4dae He
NPETEeHIys] Ha KOMIUIEKCHOE pelleHHe MpoOieM B MPABOOTHOIIEHHH HECOCTOSTEIbHOCTH,
oOpaTM BHUMaHHUE Ha OJHY U3 MHOTOYHCIIEHHBIX I'paHel JaHHOTO MPaBOBOTO SIBJICHMUSI.

[IpaBooTHOIIEHHS, CKJIaAbIBAIOIIUECS B cepe HECOCTOSATEIHLHOCTH M OaHKPOTCTBA,
CJIO’KHBI M1 UHTEPECHBI OJTHOBPEMEHHO B CUITy CBOE1 MHOTOIPAHHOCTH.

[IpuBbIuHbIe A7 J1IOOOTO LMBHIKCTA U TPOIECCYaTNCTa TMOHSTHS U WHCTUTYTHI
(cmenka, 0053aTeIBCTBO, CYAOMPOU3BOJICTBO...) IPEACTAIOT Nepe] HAMH B HOBOW MPaBOBOMU
UIIOCTACH, SBJISISICH Kak-Obl aJalTUPOBAHHBIM TMPOJODKEHHEM MPUBBIYHOW MPaBOBOU
MaTepur K HOBBIM MHKPOIKOHOMHUYECKUM pEausiM, C KOTOPBIMU CTAJIIKUBAETCS JOJIKHUK.
K mpumepy, B mnpolieccyalbHO-IIPaBOBOM JIUTEpAaType MJaBHO 3ByYaT MPEIUIOKEHUS
yUpEeAUTh MHCTUTYT YaCTHOTO CyA€OHOTO MpHUCTaBa-UCTIOIHUTENS, HA (OHE CYXKICHUU B
MOJIb3y 3TOTO HOBOBBEJIEHHUS OOpaTMM BHHMAaHHME Ha JaBHO CYIIECTBYIOIIMH WHCTUTYT
apOUTPaKHOTO YTMPABISIONIET0. XapaKTEPHbIE YEPTHI MOCIEIHEro, Ha Hall B3TJISA, JAIOT
OCHOBAHHUS MPOBECTU 3HAYMMBIE Mapalie]n ¢ KOHIICTIINEH YacTHOTO CyJeOHOTO MpucTaBa-
VCIIOJIHUTEJS.

Jpyroil npuMep — UHCTUTYTHI MOJIO3PUTEIBHON CAEIKHU U CIICJIKUA C MPEANOYTCHUEM,
yperynupoBaHHble cTaThaMu 61.2 um 61.3 ®3 «O HecocTOATENHHOCTH (OAaHKPOTCTBE)».
OCHOBHBIM KpUTEPHUEM, ONPEICISAIOUIUM TNPU3HAKK HEIEHCTBUTEIBHOCTH ITHUX CHEJIOK,
ABIIIETCS,, TPEXAE BCEro, MEepUOJl WX COBEPIICHUS — 3TO MEPUOJ «IpPeOaHKPOTHOM
AKTUBHOCTH.

@3 «O HecocrosTenbHOCTH (OaHKpoTCTBE)» coaepxkuT TiaBy VIII «Muposoe
cornameHue». Hayka mporeccyanbHOro mnpaBa TPaJUIMOHHO pPacCMaTpUBAaEeT MHUPOBOE
COIJIAIlIEHUE B KAYECTBE CIIENKH, 3aKI0YaeMOM MEXIy JIMIIAMH, YYaCTBYIOLMMU B JIeJ€, U
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YTBEPKIAEMOI OMNpeJeieHHeM CyAa, B IENsSIX MPEeKpalleHusi crlopa Ha COTrJIacOBaHHBIX
CTOpPOHAMHU YCIIOBUSX.

Oco0eHHOCTH MUPOBOTO COTJIAIIEHUS B JI€JIe O HECOCTOSATENBHOCTH 00YCIOBIIEHBI HE
TOJIKO CTAaTyCOM CJEJIKH, HO M CTaTycoM MpoUeAyphl B jeie o OaHkporcTBe. Tak, B
COOTBETCTBUHU CO CT. 2 3aKOHA, MUPOBOE COTJIAIICHUE - MPOLIeypa, IpUMEHsIeMasl B JeJie O
OaHKPOTCTBE Ha JIIOOOM CTAaIMU €T0 PACCMOTPEHUS B LIETSAX MPEKPAIECHUs POU3BOJICTBA TIO
Jey 0 OaHKPOTCTBE MyTEM JIOCTHUKEHUS COTJANICHUS MEXAY AOKHUKOM U KPETUTOPAMH.
[TocTonbKy >k€ TMOCKOJBbKY OCHOBAaHHEM JUIsi BBIHECEHHUS CYAOM OIpEIeTeHUs 00
YTBEPXKICHUU MHUPOBOTO COTJIAIICHUSI BCEr/a BBICTYINAET COIVIAIICHHE KPEAUTOPOB U
JOJDKHUKA, CTAaTyC TPpakIaHCKO-TIPABOBOM CIETKU OTHOCHTEIHHO MHPOBOTO COTJIAIICHUS
apisiercst OeccriopHbIM. OroBOPKM OTHOCHUTENBHO TaKOW JBOSIKOM MPaBOBOM NPUPOJIbI
MHUPOBOTO COTJIAIIEHUs (ClIeTIKa U MPOIEAypa) MPUBEICHBI HIDKE.

KoHkpeTHble 0COOEHHOCTH MHUPOBOTO COIJIANICHHS KakK MPOIEAYphl B JeJe O
OaHKPOTCTBE, HA HAIIl B3TJISA, MOKHO OIMPEACIUTD CIETYIOITUM 00pa3oM.

1. Pemienne 0 3aki0UeHHH MHPOBOTO COTJIAIIEHUSI CO CTOPOHBI KPEIUTOPOB U
YIOJHOMOYEHHBIX OPTaHOB MPUHUMAETCS COOpaHUEM KPEAUTOPOB OOJIBITMHCTBOM T'OJIOCOB
OT OOIIIETO YHUCJIa TOJI0COB KOHKYPCHBIX KPEAUTOPOB M YIIOTHOMOYEHHBIX OPTaHOB — II. 2 CT.
150 3akona.

DTO 03HAYaAET, YTO KPEAUTOPHI, CIIOCOOHBIC MOBIHATH Ha MOJOKUTEIBHOE PEIICHUE O
MHPOBOM COTJIAIIEHUH, TIO CYTH, HABA3BIBAIOT CBOIO BOJIIO KPEIUTOPAM, COCTABJISIONIAM
MEHBIIMHCTBO. Ha B3Msi aBTOpa, 37€Ch COMEPKHUTCSA KOHIIENTYadbHOE HECOOTBETCTBHE
caMoii UJieu BOJIEU3BSIBICHUS CO CTOPOHBI OOIBIIMHCTBA KPeIuTOpoB HopMaMm TiaBbl 21 ['K
P®; tak, B coorBeTcTBHMU ¢ 4. 3 cT. 308 Komekca, 00s13aTeNLCTBO HE CO3/1aeT 00SI3aHHOCTEN
JUIS JIUL, HE YYaCTBYIOIIKUX B HEM B Ka4ECTBE CTOPOH (AJIs1 TPETHUX JIMII).

C »TOl TOYKM 3peHHs] MHTEpPEeChl KPEeIUTOPOB MO 005S3aTeIbCTBAM, KOTOPbIE HE
ABJISIIOTCSL  JIGHEXKHBIMU (B cMbIciie 3akoHa O OaHKpPOTCTBE), WJIM HE SABISIOTCS
KOHKYPCHBIMHU, WM SIBJISIOTCS KOHKYPCHBIMHM, HO IIOJJIEKAT YJOBJIETBOPEHUIO IOCIE
pacdyeToB C KOHKYPCHBIMH KpPEAWTOPaMH, 3alIUIICHBI B OOJbIIECH CcTeneHu. Y CIOBHS
MHUpPOBOTO COTJIAIIEHUS HE pPACHpPOCTPAaHAIOTCS HAa HMX TpeOoBaHUS M MOJUIeKAT
yIOBJIETBOPEHUIO 110 OOIINM MPaBUIIAM.

2. [Tonoxenue m. 3 cr. 150, cr. 157 3akoHa mpemycMaTpUBalOT BO3MOXKHOCTD
ydacTusi TpEeThbUX JIMI, KOTOpble TpUHHMAIOT Ha cebsd TmpaBa U OO0SI3aHHOCTH,
npexycMoTpeHHble MupoBbiM cortamenueM. Hopmer AIIK u I'TIK PO npenycmaTtpuBarot
3aKJI0YEHNE MUPOBOIO COTJIAIIEHUSI TOJIBKO C yYaCTHEM CaMHUX CTOPOH.

3. Bonpuioit uHTEpEeC BHI3BIBAET HAOOP BO3MOXKHBIX YCIOBUM, KOTOPHIE MOTYT
ObITh BKJIIOYEHBI B MHPOBOE COTJAllleHHe, TmpemycMoTpeHHbid m. 1 cr. 156 3akona. K
MpUMEpY, TAKOE YCIOBHE KaK MOJTy4YeHHE KPEAUTOPOM B COOCTBEHHOCTH JIOJIM B YCTAaBHOM
Kanurajae JOJDKHUKA B CYET HMEIOIIEWCsS 3aJ0JDKEHHOCTH  sIBIAeT CoOOil  He
MMOMMEHOBAHHBIA B CHEUUAJIbHOM KOPHOPAaTUBHOM 3aKOHOJATEIbCTBE JIOTOBOP O
MpPUOOPETEHUH JIOTH.

NHTepecHO, UTO Takoe yCIOBHE KaK CKUJKA C JI0JTa HE MPEeTyCMOTPEHO B JTaHHOU
CTaThe; MPU ATOM B JIPYTUX CTAThAX 3aKOHA TAKOE YCJIOBUE YIOMHHAETCS — 3TO M. 2 ¢T. 163,
. 4 cr. 166.

[Tynkr 13 Uadopmannonnoro nuckMa [Ipesnauyma Briciiero Apourpaxnoro Cyna
Poccuiickoit ®enepamu ot 20.12.2005 Ne 97 «O030p mNpakTHKH pPacCMOTPEHUs
apOUTPKHBIMU CyJlaMU CIIOPOB, CBSI3aHHBIX C 3aKIIOYCHHEM, YTBEPKICHUEM U
pPacTOpKEHHEM MHPOBBIX COTJIANIEHUH B JEJax O HECOCTOATEIbHOCTH (OaHKPOTCTBE)Y
MPSIMO MPEAYCMATPHUBAET TAKOW CIIOCO0 YMEHBIICHUS KPETUTOPCKOMN 3a]J0J’KEHHOCTH.
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OcoOblif MHTEpEC BBI3BIBAET BO3MOXHOCTHh YCTAHOBUTH CKHMJIKY C JIOJIra, KOTOPBIM
MOJATBEPXk/IECH BCTYIUBIINUM B 3aKOHHYIO CHUJIy CyA€OHBIM aKTOM, B CIIy4ae €CIH KPeIuTop
roJI0COBaJ MPOTUB YTBEPKACHHUSI MUPOBOT'O COTJIALICHUS.

4, I1. 4 cr. 156 3akoHa nmpegycMaTpUBaeT MEXAHU3M BBIKYIA JOJTOB JOJIKHHUKA
nepes KOHKYPCHBIMH KpEIUTOpaMH, peaju3alus KOTOPOro Mpeanojiaraet o0s3aHHOCTb
KpeauTopa MPUHATh UCIOJHEHUE OT JIMLA, HE SBJSIOLIErocs J0JKHUKOM B 00s3aTeNbCTBE.
Crarps 313 I'K PO nums B HoBOM pepakunn — @enepanpHoro 3akoHa oT 08.03.2015 Ne 42-
@3 - gonmyckaeT UCIOJHEHUE 005A3aTENbCTBA TPETHUM JIULIOM.

5. Crares 160 3akoHa ycCTaHaBIMBAET 3AKPBITHIA IEPEYCHb OCHOBAHUS IS
OTKa3a B YTBEPXKIEHUU apOUTpPa)KHbIM CYJIOM MHUPOBOIO COTJAlIeHHUs. Mexay TeM,
MPaBONPUMEHUTEIBHON MPAaKTHKE U3BECTHBI CIyyau, KOI/Ia CyJl OTKa3bIBal B YTBEPKIACHUU
MHpPOBOI'O COIJIAIIEHUS 1O OCHOBAHUSM, HE MPEIyCMOTPEHHBIM B 3aKOHE MpPsMO.
TpaguuuoHHBIA B3MIA HAa MHPOBOE COIMVIAIIEHWE KAaK HMHCTUTYT TIPaXkJIaHCKOIO
MPOLIECCYaJIbHOTO TpaBa MpEANojaraeT yTBEpKIEHUE €ro CyJIoM NpH HaJIWYUU ABYX
YCJIOBUIA: MUPOBOE COTJIAIIEHHE HE HapyllaeT MpaB JIML, HE MPUBJICYEHHBIX K YYaCTHIO B
7ieNie, U He IPOTUBOPEYUT 3aKOHY.

[IpuMeHUTENbHO K€ K aHAJIU3UPYEeMOMY MPABOOTHOILICHUIO CyJeOHas MpakTUKa
BBOJIUT JIOTIOJTHUTENIbHBIE OCHOBAHUS K OTKa3y B YTBEPXKACHUM MHUPOBOIO COTJIAIICHUS.
OTHUX OCHOBAHUU HECKOJIbKO, HO JJISl WIUTIOCTPAIMK IOCTaTOYHO yHoMsiHyTh 1. 17 O630pa
cynebnon npaktuku BepxoBHoro Cyna P® Ne 1 (2017), ytB. Ilpesuguymom BC PO or
16.02.2017 r.: «llpu ymeepoicoeHuu muposo2o coiaueruss cy0 O0JHCEH BbIACHUMD,
coomeemcmeylom AU e20 YCI08Us YeiaM Mol  peabuIumayuoHHol npoyeoypwl
OanKpomcemea u He HAPYULAOm i OHU 0OOCHOBAHHBIX OHCUOAHULL BCEX KPEOUMOpO8».

6. [ToHsiTHE pacTOpKEHUST MUPOBOIO COTJIallleHUs, CT. CT. 164-166 3akoHa,
CBOMCTBEHHO TOJIBKO paccMaTpUBa€MOMY IPABOOTHOIIEHUIO. MHULIIMMPOBATH MPOLIEAYPY
pacTop:KeHHs] B apOUTPa)KHOM CyJieé MOTYT KPeIUTOpbl, 00Jaaioline B COBOKYITHOCTU He
MEHEe 4YeM OJ[Ha 4yeTBepTas TpeOOBaHHI KOHKYPCHBIX KPEIUTOPOB M YHOJTHOMOYEHHBIX
OpraHoB K [OJDKHMKY Ha JaTy YTBEPXKICHUS MHPOBOrO COTJIAIEHUs, M B Ciyyae
yIOBJIETBOPEHHUS CYJIOM TakOro XoJaTaiicTBa MUPOBOE coOIJalieHue OyJIeT pacTOPrHyTO B
OTHOIICHUH BCEX KPEIUTOPOB, HO HE TOJIBKO Te€X, KTO OOpaTUJICA C COOTBETCTBYIOIIUM
X0J1aTaliCTBOM B CYZ.

Crout o00paTuTh BHHMaHHE Ha TO, YTO TIOJIOXKEHHUS 3aKOHa O OaHKPOTCTBE,
PETYIHPYIONIME MHPOBOE COTJIANIEHHE, HOCAT JOCTaTOYHO CTal0WiIbHbIN Xapakrep. O
BPEMEHHM MPUHATUSL ACHCTBYIOIIUNA 3aKOH MpPETEpIiesl HECKOJbKO KPYIMHBIX CHUCTEMHBIX
n3MeHeHnii. CTabuIbHOCTD 3Ta, OJHAKO, I0 MHEHHUIO aBTOpa, B OOJIbIIEH Mepe HAITOMUHAET
3actoit. [Ipobaembl, KOTOpbIE HE OBUTM pelieHbl HU B CAMOM 3aKOHE, HU B MPAKTHUKE €ro
NpUMEHEeHHs] (B YacTHOCTH, B JeHCTBylomeM TMoHbiHE WHpOpMaIlMOHHOM THChME
[Mpesuguyma BAC P® ot 20.12.2005 Ne 97 «O0630p TmpakTUKU PpPacCMOTpPEHUs
apOMTPaXHBIMH CyJaMU CIOPOB, CBSI3aHHBIX C 3aKIIOYCHHUEM, YTBEpP)KICHHEM U
pPacTOpKEHHEM MHPOBBIX COTJIAIIEHUNA B JieaX O HECOCTOSTENBHOCTH (OaHKPOTCTBE)»),
ObUIM M OCTAIOTCS HEPEIIEHHBIMHU.
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HU3AMOBA E. A"

Me[mauml KakK aJIbTEPHATUBHAA TEXHOJIOIUA YPEryjinpoBanusl HaCJI€ACTBCHHOI' 0
Criopa: aKTyaJIbHbIC HpOﬁJIEMI)l N MEPCNEKTUBLI

AnHotanus. B craThe aHanuM3upyroTcs MNpoOieMbl yperyJupOBaHMs HacleICTBEHHBIX
CIIOpPOB, OIpeAeNseTcss He00X0AUMOCTh U 3(PPEKTUBHOCTh MEIMALIMU TIPU UX pa3pelleHuH,
(bopMyIHPYIOTCS IPEUIOKEHUS 10 MOJAEPIKKE U MPOABUKEHHUIO TPOLEAYPBl MEUALIIH.
KiroueBpie cioBa: Meauanus, NPUMHPEHHE, aIbTEPHATUBHOE pa3pelIeHUuE CIIOPOB,
HACJICACTBEHHBIN CIIOP, HOTAPUYC.

Mediation as an alternative technology of settlement of hereditary conflict:
actual problems and prospects

Annotation. The article analyzes the problems of settlement of hereditary conflicts, and the
article defines the need and effectiveness of mediation in their resolution, formulates
proposals to support and promote the mediation procedure.

Keywords: mediation, reconciliation, alternative dispute resolution, the conflict about the
inheritance, notary.

Exeromno B pocCCHIICKMX CyJaX pacCMaTpHUBAETCS 3HAYUTEIBHOE KOJIHMYECTBO
CIIOPOB, CBSI3aHHBIX ¢  HaciedoBaHueM. (COBEpIICHCTBOBAHHWE  HACIEJICTBEHHOTO
3aKOHOJIaTeNIbCTBA, PAa3bsACHEHHE TIOpsJKa €ero MPUMEHEHUs, BHEJPEHHUE HOBBIX
IOPUINYECKUX KOHCTPYKIIMH KapJAWHAJIBHO HE TMOBJIMSUIM HA CHIDKCHHE aKTYallbHOCTHU
HACJICACTBEHHBIX CIOPOB. Tak, MO JaHHBIM CyACOHOW CTaTUCTUKH, OMyOJMKOBAaHHOW Ha
caite CyaebHoro aemaprameHTa npu BepxoBHom cyae Poccuiickoit @enepannu, 3a 2018
roJl B CyIbl oOmIel ropucaukiuu noctynmwio 105 486 nmen mo HaciIeACTBEHHBIM CIIOpaM.
OxonueHo 3a oT4yeTHbIM niepuoy 104 887 nen, u TONbKO 23 U3 HUX YPETYJIUPOBAHBI MMYyTEM
MPOBENICHUS TIpoLeypbl Meauaiuu, uto coctapisieT 0,021% ot Bcex nent. B CpaBHEHUH -
3a 2017 rox cymamu oOmieidi ropucaukuuu okoHdeHo 111 167 men mo HacieacTBEHHBIM
cropam, U Juuib 32 - yperynupoBaHo nmyteM npoBeneHus meauanuu (0,028% ot obirero
ypcna)’. TlokasaTenum CBUIETENLCTBYIOT, C OJHOM CTOPOHBI, 00 OIPOMHOM KOJHMYECTBE
HACJICACTBEHHBIX CIIOPOB, pa3peliaeMblXx B CyJIeOHOM TIOpsiAKe, a, ¢ JAPYyrod - o
MaJI03HAYUTEIBHOM J0JI€ CIIOPOB YPETYJIUPOBAHHBIX ITyTEM MEIUAIIHH.

AHamu3upys TPUYUHBI CTOJb HHU3KOW TMOIMYISAPHOCTH TMIPOLEAYPhl MEIUAIlUH,
HCCIeIOBaTeM TMPUXOAAT K BBIBOJBI, YTO CBS3aHO, 9TO B IEPBYIO O4YEpeab, C JABYMS
(dakTOpaMH: HE3HAHHWE O MEAHWAIlMU KaK aJlbTEPHATUBHOW IIPOIEAYypE YPETyJIUpPOBaHUS
criopa (OTHOCHUTENbHAsI HOBM3HA MHCTUTYTA, HU3Kasl IIPOCBETUTEIbCKAs pab0Ta, OTCYTCTBHE
pekiiaMbl Ha pBhIHKE NMPO(ECCHOHAIBHBIX MEIUAaTOpOB W T.A.) H HeaoBepue K durype

“ HU3AMOBA EJIEHA AHATOIJIBEBHA, nmouent kadenpsl rpaxmaanckoro mpaBa CeBepo-3amaHoro
¢mwmana ®I'BOYBO «Poccuiickuii rocyjapcTBEHHBIH YHUBEPCUTET NPaBOCYAMS», KaHI. IOPHI. HayK.
Nizamova Elena An, Ph.D. (Law), Associate Professor of the Civil Law department of the North-Western
branch of the Russian State University of Justice (St. Petersburg, Russian Federation).

'Cynebumiii  nemapramenTr npu  BepxoBHom  cyme  Poccmiickoit  ®emepaumm  /  URL:
http://www.cdep.ru/index.php?id=79&item=4891 (nara oopamenus 23.04.2019).
2 http://www.cdep.ru/index.php?id=79&item=4476 (nata obpamenus 23.04.2019).
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MeIMaTopa KakK IOCPEeNHMKy'. B Hamielf cTpaHe rpakaaHaM CBOWCTBEHEH MEHTAIIUTET,
KOI'JIa pa3pelieHns] KOH(IMKTa OCYIIECTBIIIETCS OpraHaMu roCyJapCTBEHHOM BIAacTH, U, B
IIEPBYIO OYEPENb, CYyJaMH, T.€. BIACTHBIMH MeTogamu?. CymeOHBIM aKT BOCIIPHHMMAETCS
Kak 0oJiee «IIEHHBI» UTOT PELICHUS CIIOPA, HEXKEIU YEM JIOTOBOPEHHOCTH JIOCTHUTHYTHIE B
X0JIe TEeperoBopoB uiauM Menuanuu. [losToMy uHHTErpauus B POCCHHMCKOE OOIIECTBO
MeIUaly Kak WHOM, OTJIMYHOM OT MpaBOCyAus, MpPOLEAYphl XapaKTepusyeTrcs
MEUIUTEIBHOCTHIO U BSIIOCTBIO.

Mexnay  teMm, 3G(EKTHUBHOCTH  MEAUATUBHBIX  MPAKTHK  MOATBEPXKIACHA
MOJIO)KUTENLHBIM OIBITOM HHOCTPAaHHBIX TocynapcTB. MIMEHHO B 4acTHOIpaBOBOW cdepe
aIbTEPHATUBHBIE TEXHOJOTUU YPEryJUPOBAHUSA CIOpa MOJYYHUIU OTKIMK CO CTOPOHBI
oOmiectBa. Meauanus HauboJjiee pacHpoOCTpaHEHA NPHU YPEryJUpOBaHUU CEMEHHBIX U
HACJIE/ICTBEHHBIX CIIOPOB, TIJ€ YYAaCTHUKaAMH KOH(IMKTA, Kak MpaBUiO, SBISAIOTCA
POJICTBEHHUKH U OJIU3KUE JIFOJIN.

Cropbl, CBsI3aHHbIE C HACIEJOBAHMEM, pPa3HOOOpPa3HbL. ODTO CHOPBl O pazjene
HACJIe/ICTBA, TMPU3HAHWM 3aBEUIaHUs] HEACWCTBUTENBHBIM, [PU3HAHUM HACIEIHHKA
HEJIOCTOMHBIM, O BOCCTAHOBIICHUU CPOKa JIJIsl MPUHATHS HACNEACTBA, O MPU3HAHUM NIPpaBa Ha
HACJIeICTBEHHOE UMYIIECTBO U JIp. Tak WM MHaye BCE OHM KacaroTcs OOIIero mpeamera -
HACJIEICTBEHHOTO HMMYIIECTBA, B COCTaB KOTOPOTrO BXOJUT HEABHKHUMOCTh, a HX
YYaCTHUKAMHM, SIBJSIOTCS ONHM3KHE pOJACTBEHHMKH. HeoOXoaumMo OTMETHThb, YTO CHOp O
MpaBe MpU HACIEAOBAHUU - ATO JIMIIb «BEpIIMHA aiicOepra», a B €ro OCHOBE JEKHUT
3aTSHKHOM MEXKJIMYHOCTHBIX CeMEHHBIM KOHQPIUKT. CyObeKThl CIopa, B OOJBITHHCTBE
Clly4aeB, XOpOIIO 3HAIOT JApPYyr Jpyra, COCTOAT B POJCTBEHHOM CBs3M, a UX
B3aMMOOTHOIIEHUSI XapaKTEPU3YIOTCSI HE CTOJBKO HKMYIIECTBEHHBIMU MPETEH3USAMH,
CKOJIBKO JTMYHBIMU OOWITaMU ¥ HETOTOHUMAHHUEM.

Cya npu paccCMOTpPEHUHM HACJEJCTBEHHOIO JieJla PellaeT TOJIbKO CIOp O TMpaBe, a
MEXJIMYHOCTHBIN KOH(MIUKT MEXIy POJACTBEHHHUKAMU OCTaeTcsl HencueprnaHHbiM. [ToaTomy
NPUMHUPEHUE YYACTHUKOB KOH(DIMKTA, B TOM UMCIE MPU MPUMEHEHUH MPAKTUK MEAUAlIUU,
CIOCOOCTBYET, B TEpPBYIO OYEpPENb, YPETYJIUPOBAHHUIO CEMEHHOro KOHQIMKTA U Kak
«TO0OYHBIN» 3P(DEKT pa3perieHuIo cropa o Mpase.

B mocnennee Bpemsi B Hay4yHOUM JIUTEpaType HEOJHOKPATHO 0OCYyKJajcs BOMPOC O
HEOOXOJMMOCTH U 11eJIeCO00pa3HOCTH YYacTHsl HOTapuyca B pa3pellieHny HaclleICTBEHHBIX
criopoB. [lolHOCTBIO MOANEPKUBAEM TIO3UIMIO YYEHHBIX, KOTOPbIE CYHUTAIOT, YTO
npodeccuoHanu3sM ~ HOTapuyca, €ro  HE3aBUCUMOCTb M OECHpHCTPaCTHOCTbD,
OTBETCTBEHHOCTb 3a CBOM JEWUCTBHsI OyAyT CHOCOOCTBOBAaTh BOBJIEYCHHIO YYACTHUKOB
KOH()IMKTA B IIPOLECC YPEryIMpoBaHUK cropa’. Buautcs 1enecoo0pasHbIM IPUMEHEHHE
MEJMATHUBHBIX TEXHOJOTHMH B HOTApUAIBHOW JESATENBHOCTH, B TOM YHCIE, TpHU
yperyJIupOBaHUM HACIIEACTBEHHBIX CIIOPOB.

Jlis comeiicTBUSl CTOPOHAM B yperyJMpOBAHUU HACJEJACTBEHHOT'O CIIOpa HOTapHUycC
MOXXeT MHGOPMUPOBATh MX O CYHIECTBYIOIIMX MPUMHUPHUTEIBHBIX MPOLEAypaxX, BKIIOUas
Meauanuo. [loaToMy cuntaeM BO3MOMXHBIM 3aKpENHUTh B 3aKOHOJATEIBCTBE O HOTapHUaTe
00s3aHHOCTh ~ HOTapWyca  COJCWCTBOBATH  YYaCTHMKAM  KOH(MJIUKTa  MHUPHOMY

! Cwm., manp., Camoxsanos H.A. Bupuenxo [O.A. IlpaBoBble NpensTcBHs TpPHUMEHEHHS HHCTHTYTA
Menuanuu B Poccun u mytn ux ycrpanenust // FOpuct. -2017.- Ne 11.
2 Weanuak A.M. TleperoBopsl Kak CHOCO6 paspellieHHs YacTHONMPaBOBOro cropa // BuecyneGHoe
paspeleHre cropa B 4YacTHONpaBoBod cdepe. Monorpadus /OO0mee pea. u coct. A.10.H., mpod. A.B.
Crtpemoyxos. CII6., 2012. -C.24.
® Cwm., namp., Kys6arapos A.H. [Ipumupenne cTopoH Mo KOH(IMKTaM yacTHOIpaBosoro xapakrepa . CII6.,
2010. - C.103-104.
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YPETYJIMPOBaHUIO CIOpa IyTEM HHPOPMUPOBAHHUS HMX O BO3MOYKHOCTH OOpaTUThCA 3a
COJICCTBUEM K MEAMATOpy WIM MCIOJIb30BaTh JPYrHe€ NPUMHUPHUTENBHBIE HPOLEAYPHI.
Hotapuyc cMoXeT pa3bsiCHUTh CTOPOHAM KOH(UIMKTAa O CYTH M IOPSAJKE IpPOBEIEHUS
MeIHMalK, 0 BO3MOXHOCTH MPOBECTU MHPOPMALIMOHHYIO BCTPEUY C MEAUATOPOM, KOTOpas
Ha Hall B3MJISA JOJDKHBI ObITh OecriiaTHoW. Ilonmaraem, 4To BepOSTHOCTH OOpalleHus
YYaCTHUKOB HACJIEZICTBEHHOIO CIopa K MeauaTtopy OyJIeT BelMKa, €ClIU IpeUloKEeHHE
nocjaenyer OT HOTapuyca, a He OT YydacTHUKa KoH(puukra. Hotapmyc mnoms3yercs
aBTOPUTETOM M HE 3aMHTEPECOBAH B CIIOPE, IOITOMY €ro MpeJUI0KEHNE BBI30BET OOJbIlIEe
JOBEpHE.

B cnyuae cormacus KOH(JIUKTYIOUIMX CTOPOH Ha HMCIHOJB30BAHME MEIUAIMM IS
YpEeryJIupoBaHMUs CIopa B JCHCTBYIOIIEM 3aKOHOJATEIbCTBE HEOOXOOUMO  TaKXKe
MPEeTyCMOTPETh BOZMOKHOCTh MTPUOCTAHOBJICHHS COBEPIIECHHUSI HOTAPUAIBHOTO ACUCTBUS 11O
BbIIaY€ CBUJETENBCTBA O MpaBe Ha HacinencTBo. Ceiuac CyIECTBYET JMILIb YEThIPE
OCHOBaHHS TPUOCTAHOBJIEHUS BbIIaYM CBUACTENHCTBA O IIpaBe Ha HACIEACTBO: MpPHU
MOJy4YEeHUH OT CyAa COOOLIEHUS O MHOCTYIUICHMHM B CyJ 3asBJICHUS 3aUHTEPECOBAHHOIO
JMIA, OCHApUBAIOUIEr0 IMPaBO Ha HACIEACTBO, €ro COCTaB W IMp.; NpH HAIUYUU
IIPOU3BOJCTBA MO ey 0 OaHKpoTcTBe Hacienonarens (cT. 41 OcHOB 3aKOHOJATENbCTBA
Poccuiickoit denepaunu o HoTapuate); no pemeHuto cyna (m. 3 cr. 1163 T'K P®); npu
HQJIMYHMH 3a4aTOr0, HO €I1l€ HE POJMBLIETOCs HACJIEJHHKA.

Wrak, HOTapuyc B CHJIIy CBOErO CTaTyca MMEET BCE BO3MOXKHOCTH IO COAEHCTBHUIO
CTOPOHaM  HAaCJIEJCTBEHHOI'O CIOpa K MHUPHOMY €ro yperyiaupoBaHuto. OJHako
COBPEMEHHOE 3aKOHOJATENbHOE IMPOCTPAHCTBO HE TOJBKO HE IO3BOJISIET HOTApUYCy B
IIOJTHOM Mepe MCII0JIb30BaTh BCE MPEHMYILECTBA CBOETO IOJIOKEHUS, HO U OI'PAaHUYMBAET
€ro, 4yTo, 0€3yCIIOBHO, CACP)KUBAET pa3BUTHE Meaualuu B Poccun.

Crucoxk auTepaTypsl:
1. BaecyneOHoe paspelieHne cropa B dacTHompaBoBoi chepe. Mororpadus / Obmiee
pen. u coct. a.10.H., mpod. A.B. Ctpemoyxos. — CII6.: CII6I'YII, BBM, 2012. — 238 c.
2. Ky3s6arapos A.H. [Ipumupenue cTopoH 1o KOH(GIMKTaM YaCTHOIIPABOBOT'O XapaKkTepa.
— CII6.: OO0 «CratyTt», 2010. — 320 c.
3. CamoxBainoB H.A. Bupuenko FO.A. IIpaBoBbie npensTCBUS MPUMEHEHUS] MHCTUTYTA
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HUMWPOBCKHMI B. B.”

FOpuau3anusi oTHOIIEHMI 10 0TKA3Y OT TOPTOBJIM JIOAbMH B pe3yJibTaTe
1neperoBopoB

AHHoTanusa: B cratbe paccMaTpuBarOTCS BONPOCHI, BO3HUKAIOIIUE IPU OCYIECTBICHUU
MEXyHApOTHOTO COTPYJHUYECTBA B cepe MeperoBOpoB MO OKA3aHUIO TMOMOIIU KEPTBAM
TOProBiu J0pMHU. [I0Kka3aHO, YTO yCIEUIHOE OCYLIECTBICHHUS] TEPErOBOPOB C TOPTOBLIAMU

" HUIMHPOBCKUH, Buranuii Banepbesuu, onepynoaHoModeH sl nepsoro oraena OPY (3B u I1K) Ne§
I'V MBI Poccun mo Cankr-IlerepOypry u JleHMHrpaackoil o0iacTu, CTapIUMid JIEWTEHAHT TMOJULMU.
NIMIROVSKII, Vitalii Valerevich, Operative officer of the Operations and Search division Ne§ of the
Russian MIA General Administration for Saint-Petersburg and the Leningrad Region, senior lieutenant.
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JIOJIbMU HEBO3MOXKHO 0€3 JIOJDKHOTO B3aWMOJCUCTBHSI TOCYIAPCTB W KOOPIWHUPYIOMIEH
poir OOH.

KitoueBbie cioBa: TOPTOBIIS JIIOJIBMU, JKEPTBBI TOPTOBIHM JIFOJABMH, IOPUCIUKIIHS,
MEXTyHapOTHOE COTPYIHUYECTBO.

Juridification of relations in order to reject human trafficking as a consequence of
negotiations

Summary: The article gives consideration to the questions which occur in the context of
international cooperation in the field of assistance to victims of trafficking. It is shown that
the success of negotiations is impossible without proper cooperation between countries and
the role of the United Nations.

Keywords: human trafficking, victims of trafficking, jurisdiction, international cooperation.

B coBpeMEHHBIX CIOXHBIX COLMATBHO-YKOHOMUYECKHX YCIOBHUSIX BECh MHUP
CTAJIKHUBAETCSA C MPECTYIUICHUSMH TOPTOBIU JIOJbMU, KOTOpas MPHOOPETAET MAaCCOBBIN
XapakTep, CTAHOBUTCS Bce Ooyiee OpraHW30BaHHOM, TpaHCHAIlUOHATLHOU U
paccMaTpuBaeTCsl CETOIHs Ha MEKIyHAPOIHOM YPOBHE, YTO B KOHEYHOM HTOTE MPUBOIUT K
HEOOXOJMMOCTH OKa3aHUs IOMOIIM TOCYIapCTB APYT APYTY. XOTEIOCh Obl OTMETHUThH, YTO
K 4HiCITy TIpo0JieM, perieHne KOTOPBIX He MPEICTABISIETCS BO3MOXKHBIM 0€3 3a/1eliCTBOBAHUS
MeXaHH3Ma MEXIYHAPOTHOTO COTPYJHUYECTBA, OTHOCUTCS TOPTOBJIS JIFOJAbMHU B palioHaX,
3aTparuBacéMbIMH BOOPY>KEHHBIMH KOH(JIMKTaMH, MOXET OOOCTpATh HeOE30IMaCHYIO
0o0cTtaHoBKYy. MIHOCTpaHHBIE OOEBHKH-TEPPOPHUCTHI MOSBISAIOTCS HA TEPPUTOPUHM TO OJHOMU
CTpaHbl, TO JPYTOM, a MPOIECC OCYIIECCTBICHHUS YTOJIOBHOW FOPUCAMKIIUUA OCYIIECTBISCTCS
Mo - TMpeKHEMY B Mpeleiax TOoCyAapCTBEHHBIX TpaHHUIl. BO3HHMKAOT MpoOJIeMbl, KOTrjaa
MPECTYMHUKUA HAXOASITCS B FOPUCAUKIIUN Pa3HBIX TOCYIapCTB.

OCHOBOITOTATAIOIINM TTPUHITATIOM B IPUHATHH COOTBETCTBYIOIIUX MEP MO OKa3aHHUIO
TIOMOIIIA >KEPTBAM TOPTOBIM JIIOJbMH SIBJISICTCS OMpEJEICHUE CTaTyca YKEPTBHI TOPTOBIIH
monbMu. OOBEKTHBHO MEXIyHApOJIHOE COTPYIHUYECTBO OCYIIECTBISECTCS Ha OCHOBE
noroBopoB. CormacHo IIporokony OOH HeoOXomuMo yOemUThCs, YTO JIMIIA SIBJSIOTCS B
CTaTyCe KEPTBbI TOPIOBIM JIOABMH, a HE MPOCTO JHIA HAXOIANIMECS B CIOKHOU
KU3HEHHOW cUTyanuu. JKepTBaMH TOPTOBJIM JIIOJBMH MOTYT OBITh KaK MY>KUWHBI, TaK U
JKCHII[UHBI, ¥ JCTH.

HccnenoBanus yrojIOBHO-TIPAaBOBBIX aCTEKTOB HCIIOJIB30BaHHUS paOCKOro Tpyaa
MPEACTABISAIOT pabOThl  YUYEHBIX, 3aHUMAIONIUXCS YTOJOBHOM OTBETCTBEHHOCTH 32
MOXHIICHUE 4YeJIOBEeKa, TOPTOBIIO JIOJBMH M JIPYyTHe MPECTYIUICHHS TPOTHUB JIUYHOU
cooonel: C.II. Axmenosa,JI.U. bensesa, C.B. I'/pomoa, A.W. Jlonrosoii, T. [JonroneHko,
C.YO. KypasneBa, JI.5I. 3aiinueBa, A.B. HBanuuna,JI.B. WMuoramonoii-Xerai, T.M.
Knumenko, I1.K. Kpuomeunna, I'.B. OBunnnukoBa, A.M. [luraesa u Jip.

B cooTBeTCTBMM C STHMH B3IJIgJAaMH HEOOXOAMMO IOHMMAaTh, 4YTO B IEIAX
MOBBITIICHUST 3(P(EKTUBHOCTH MEXaHHM3Ma MEXKIYHAPOJHOIO COTPYIHHYECTBA B BOIPOCE
BBIJIaYX KEPTB TOPTOBIIM, CIEAYET COCPEAOTOUUTh BHUMAHUE HA BOMPOCAX YCTAHOBJICHUS
IOPUCAUKIIMU  TeperoBopoB. IlpW HamaXuBaHUU MEXKIyHAPOJHOTO COTPYIHHUYECTBA
PEKOMEHJIyETCsI, YTOOBI KaXXJ0€ TOCYyIapCTBO-YUYACTHHK COOMIOJANI0 TPHUHIUIIBI CBOCH
MPABOBOM CHCTEMBI U OKa3bIBAJIO CAMYIO IIMPOKYIO B3aHUMHYIO ITOMOIIb JJIsi 00eCTIeueHUs
BO3MOKHOCTH NPOBEACHHUS MEperoBopoB. B3anmHas mpaBoBasi MOMOILb OKa3bIBAECTCS B
00BbeME, MAKCUMATHBHO BO3MOXKHOM COTJIACHO COOTBETCTBYIOIIMM 3aKOHAM.
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[To cnoBam Kozauenko MW.M: «it00oe TrocynapcTBO JOJMKHO CTPEMHUTBCA K
BBINIOJIHEHUIO YK€ CYIIECTBYIOUIMX MEKIyHapoIHbIX KOHBEHLMII M OTOBOPOB, a TaKkKe
NPUHUMATh JIOTIOJHUTENIbHBIE HAIIMOHAJIbHBIE 3aKOHOJATENbHBIE aKThl, OTBEYAIOLIUE
CYILLIECTBYIOLUIUM MEXIyHAPOJHBIM KOHBEHLUSM M OTKPBIBAIOIIUX BO3MOYKHOCTH Ooiiee
5()(PEKTUBHOTO IPOTUBOAEHCTBUS TOPIOBJIH JIOABMI». 1

Bo3sBpamasice k mpo6ieme He0OX0AUMO OTMETHUTh, UTO B COOTBETCTBUU:

- co cr. 8 IIporokoma KoumBenumm OOH rocynapcTBO-y4aCTHUK, I'pakKJaHUHOM
KOTOPOTO SIBJISIETCS JKEPTBA TOPTOBIM JIIOJBMU WM B KOTOPOM Tako€ JHII0 UMENO IPaBo
MPOKUBATH COAECUCTBYET BO3BPAIIEHHUIO 3TOI'O JIMIIA, 00ecIeunBas ero 6€30MacHOCTb;

- co cr.10 IIpoTokosa npaBOOXpPAaHUTEIbHBIE, MHUIPALMOHHBIE WM JpYyrue
COOTBETCTBYIOUIME OpraHbl rOCyAapCTB-YYaCTHUKOB COTPYIHHYAIOT MEXIy COOOW myTeM
oOMeHa, B COOTBETCTBHHU C UX BHYTPEHHUM 3aKOHOIATEIbCTBOM;

- ¢ mnonoxeHueM KonBeHIIMM 00 OpraHu3oBaHHOM npecTynHocTH (CT.18)
CYILLECTBYET JOTOBOPHI O B3aMMHOW MOMOILM MO YTOJIOBHBIM JiejaM, SIBISIIOTCS YacTbiO
JT000r0 TPaHCHALMOHAJIBHOIO KOMILIEKCa MPABOBBIX MEp, YTO TpeOyeT COTPYAHHYECTBA
MEX/1y CTpaHaMU MPOUCXOKICHUS, TPAH3UTA U Ha3HAUCHUSI.

BaxubiM B ocyliecTBiIeHUs NIEPETOBOPOB C TOPTrOBLUAMH JIIOJBMU SBIISIETCS
HaJIM4Yue CeyoNX HHOOPMAIIMOHHBIX AJIEMEHTOB:

- peruoH HaxoxaeHus: B Poccuiickoit Penepanuu WM 3a €€ npeaeaamu;

- MECTO MpeObIBAHNUS;

- IMeeTCs JIM pealibHasi yrpo3a KU3HH;

- o011ee ncuxo(U3N0IOrHYECKOe COCTOSIHUE KEPTBBI TOPTOBIIN JIFOABMHU.

B kadecTBe nEWCTBUI M MEPONPUATHH 10 NIEPErOBOpaM TOPIOBIIU JHOAbMH, MOKHO
IIPEJICTAaBUTh CIIEAYIOUIUE:

1. ConeiicTBOBaTh BO3BPAIICHHUIO TTOCTPAIABIINX JOMOI;
2. CopelicTBOBaTh BbIau€ TOKYMEHTOB, YAOCTOBEPSIONINX JTUYHOCTH;
3. [Icuxomornueckass 1 MEIUIIMHCKAS IIOMOILLb.

B xauectBe mpumepa sBisieTcss ocBoOoxkaeHue 'mnmana Illanmura — commata Apmun
ocBoboxaeHUs M3pawmns, moxumenHoro 25 uroHsa 2006 r.u3 n. Xuna U yaepKUBaeMoro B
KauecTBE 3aJ0kHUKa ABWKeHueM Xamac. Crycts 1935 ngueit M3paunp m Xamac q10CTUTIN
cornamenuii o Beimave I'. [llanuta. B oOMeH Ha ero ocBoOoxaeHrne M3panib MomKeH ObLT
BBITYCTUTH 1027 manecTHHCKUX 3akiroueHHBIX. Caenka mo oOMeHy BKJItouajaa TP dTara, B
paMKax TMeperoBOpoB 1Mo OOMeHy ObUIM 3aaeiicTBoBaHBl COBET IO MpaBaM 4YeJIOBEKa —
MEXIyHApOIHBIN MpaBo3amuTHEIN opran B cucreme OOH. Peakumsi oOImIecTBEHHOCTH Ha
ocBoboxaeHue I'. Illamura ObLIa HEOAHO3HAYHOM, YTO MOIJIO TMPUBECTH K OTKa3zy OT
CIIEJIKH.

JlauHbiii ¢dakt npuodperaer ocoboe 3HAUEGHHWE B YCIOBHUAX, KOTJa B3aUMOCBS3b
MEXIy MPaBOBOM CHUCTEMOH pa3HBIX T'OCYJAapCTB-YYAaCTHHUKOB CJACIKH CTaHOBUTCS Ooiee
TECHOM.

Ecom  ocBoOomuMBIIMIICS WM OCBOOOXKICHHBIM OT OJKCIUIyaTallid HAaXOAHWTCS B
Poccun, mpexnae YeM MNPUCTYNUTh K KaKUM-JTMOO CIIEICTBEHHBIM JCHCTBHUSIM C €rO
y4acTHEM, 11eJIECO00Pa3HO YSACHUTH €r0 OTHOIICHHUE K MPOUCXOIAIIEMY COOBITHIO, K JIUIIAM,
COBEpPIIIMM B OTHOIICHUW HETO MPECTYILICHHE W MPaBOOXPAHUTEIBHBIM OpraHaM BOOOIIIE.
DTO TMO3BOJUT CJEJaTh BHIBOJ O BO3MOXXHOM HaMEpPEHMM W MOTHBaX OKa3aTh

! Kozauenxo W.51. TIpo6aembl 6e30macHOCTH. AKTyalbHble IPOGIEMbI TEOPHH GOPLOBI C MPECTYTHOCTHIO U
MPaBONPUMEHUTENbHONW MPAKTUKK: MeXBY30BCKUI COOPHHK Hay4dyHBIX TpyAoB. Brimyck 5. — KpacHosipek:
Cubupckuit opuguyeckuiit uactutytr MBJI Poccun, 2002. — C. 24.
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MPOTUBOJEICTBUE MPOBOAMMOMY pacciefnoBanuto. C ydeToM »3TOH HMHpOpMaUuu
COCTAaBJIACTCA IUIAH IIPUMEHEHMS 110 OTHOLIEHHWIO K HHUM COOTBETCTBYIOIIUX MEP
0e3omacHOCTH, Kpyr koTopbix mnpemycMmoTpeH 4. 3. Cr. Il VIIK PO, a takke ®3 «O
rOCYJapCTBEHHOM 3alUTe MOTEPIIEBIINX, CBUACTENIECH WIM MHBIX YYaCTHUKOB YT'OJIOBHOTO
CyZIOIIPOU3BOJCTBAY.

Bo3Bpamasice k mnpoOinemMe K COBPEMEHHBIM POCCHMCKUM peallusiM MpOoOJIeMbl
HEecOOJII0IEHUS] TIPAaB YEJIOBEKa B YACTHOCTH, TAKME BOMUIOUINE, KAaK MMOXUILIEHUE JETeH He
nepectaroT ObITh akTyanbHbIMH. Jletom 2017 roga mo poCCHUHCKOMY TENEBUACHUIO OBbLI
MIPEACTABIEH CIOKET M3 nputorta B barmane. AnHa KysHenmoBa, ynOJHOMOYEHHBIM NpPH
npesugeHTe Poccun no mpaBam peOeHka, cooliuia, 4To B ToppMax Mpaka comepxkutcs
Oonee crta poccuiickux getei. I[lpu coxmelicTBuu, B TOM uucie ThaBbl YedeHCKOH
pecniyonuku P. KagsipoBa u3 Hpaka BoiBe3nu 30 pocCUUCKHX AETEH, POAUTEIN KOTOPHIX
CTalli YYaCTHUKAMH TEPPOPUCTHUECKUX OPraHU3alMil. A CKOJIBKO €lle JeTel HaXOIUTCS B
Cupun, Upake HUKTO He 3HaeT. UTOOBl BEpHYTh MX JOMOM HEOOXOJWMO OCYIIECTBISThH
COTPYIHUYECTBO rOCYJIapCcTB B c(pepe TOpropiu U 3auThl geTeid. C y4eToM H3I05KEHHOTO,
HE00X0IMMO 00ECTIeUUTh UCIIOIHEHUS MOIOXKEHUN MEXTyHaApOAHO-TIPABOBBIX KOHBEHLIUHN B
oOnactu 60prOBI C TOProwieil MoapMu Ha Tepputopun Poccun. KusHb sBisieTcs BBICIICH,
a0COIOTHON LIEHHOCTHIO.

Cnucok nuTeparypsl:

1. Honronerko T. OTBETCTBEHHOCTh 3a TOPTOBIIO JIFOABMHE //YTOJIOBHOE TPAaBO.
—2004. — Ne 2. — C. 24.
2. Crparerus HamvoHanbHOU Oe3omacHocTu Poccuiickoit ®denepanuu // yTB.

VYka3zom Ilpesunenta Poccuiickoit ®Penepanuu ot 31 gexabps 2015 1. Ne 683 //
[DnexTponnsiii pecypc] URL: http://www.kremlin.ru/acts/bank/40391.

IIYTAYEBA H. B.”
IIpumeHeHue MeIUALIMM NIPH YPEryJTUPOBAHUH PA3HOIJIACUN B TPYAOBBIX
OTHOLIICHUNAX: peaJILHOCTb u HepCHeKTl/IBbI

B cratee paccmaTpuBaroTCs BOMPOCHl MPUMEHUMOCTH MEIUAIUMU JUIsl MPEAOTBPAIICHUS U
yperyJIupoBaHUs MHAUBUIYAIbHBIX U KOJJIEKTUBHBIX TPYAOBBIX CIIOpOB. [lenaercs BHIBOJ O
MOTEHIHAILHO OoJbIel 3(H(PEKTUBHOCTH MEIUATUBHBIX MPOIEAYpP MPU UX MPUMEHEHUU B
pamMKax TPYIOBBIX CIOPOB 00 HWHTEpece MO CPaBHEHUIO C WX HCIHOJIb30BAHHEM IS
yperyJIupoBaHUs TPYJOBBIX CIIOPOB O TIpaBe. YKa3bplBaeTcs Ha HEOOXOAUMOCTh
COTJIaCOBaHMUS HOPM TPYJOBOro 3akoHoaarenbcTtBa u  DenepanpHoro 3akoHa «O0
aIbTEPHATUBHOMN MPOLIEype YPEryJIUPOBAHUS CIIOPOB C yUacTHUEM MOCpeHUKA (TIporeype
MEJIMAINK )» 11 00eCTieYeHrs pealbHOr0 UCIIOIb30BaHUS MEIMAIlMU B paMKaX OTHOIIEHUHN
HaeMHOI'0 TpyJa.

IIYI'AYEBA HATAJIbA BJIIAAMMUPOBHA, cosetnuk Koncrutynnonnoro Cyaa Poccuiickoit
denepauny, crapmmii npenofasarens kadeapsl rpaxganckoro npasa C3® ®I'BOYBO «Poccuiickuit
TOCYAapCTBEHHBIH YHHBEPCUTET NpaBOCyqus», KaHauaaT opuandeckux Hayk. PUGACHEVA NATALYA
VLADIMIROVNA, adviser of the Constitutional Court of the Russian Federation, senior teacher of
department of civil law of SZF FGBOUVO "Russian state university of justice”, Candidate of Law
Sciences.
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KitoueBble cnoBa: meauanus, paboToaaTelb, pabOTHUK, HHAUBUAYAIbHBINA TPYIOBOM cHop,
KOJUIEKTUBHBIA TPYJOBOM CIIOP, TPYAOBbIE OTHOLIEHUSI.

The use of mediation while reconciling disagreements in labour relationship:
reality and perspectives

The article focuses upon the issues of mediation applicability to the process of preventing
and reconciling individual and collective labour disputes. The author draws the conclusion
on potentially higher efficiency of mediative procedures while being applied within the
framework of labour disputes on the interest, in comparison to them being used in labour
disputes on the law. The article underlines the necessity to conform provisions of the labour
law and the Federal Law of the Russian Federation «On the alternative procedure of
reconciling disputes with mediator participation (mediation procedure)» in order to ensure
substantial use of mediation in the framework of wage labour relationship.

Keywords: mediation, employer, employee, individual labour dispute, collective labour
dispute, labour relationship.

®denepanbubiit 3aKk0H 0T 27.07.2010 1. Ne 193-®3 «O06 anbTepHaTUBHOUN MpOLEType
YPETYIMPOBaHUS CIIOPOB C YYacTHEM IIOCPENHMKA (IIPOLEdype Meauauuu)»® (mamee —
3aKkOH O Meauanuu) MPOJODKAET BBI3BIBATH JIOCTATOYHO OYypHOE OOCYKICHHE ero
JOCTOWHCTB, HEJOCTATKOB M BO3ZHUKAIONIMX B CBS3H C NMPUMEHEHHEM €r0 HOPM BOIPOCOB
MIPHU UCTIOJB30BAaHUM JTAHHOHM Tporenypsl. [IpucraipHOoe BHUMaHHE K BOIPOCAM METUAIHU
00yCIIOBJIEHO TE€M OOCTOSTENHCTBOM, UTO Mepell KOHGIUKTYIOIMMHA CTOPOHAMH, B KaKOH
Obl chepe ATOT KOH(MIUKT HE BO3HUK, BCETJa CTOWT mpodiiema BbIOOpa 3(¢heKTUBHOTO
crocoba ero yperyJiMpoBaHHs WIW pa3pelieHus, a MeIualus, IpeacTaBiiss coboi cnocoo,
OCHOBAHHBII Ha MOMCKE B3aUMOINPUEMIIEMOr0 PEIICHHs] CAMUMU CTOPOHAMM U MPUHIUIIE
JIO0OPOBOJILHOCTU €T0 UCIIOJIHEHUS, MO3BOJISET HE TOJNBKO «IIOTaCUTh» MPABOBOM CIOp, HO U
OCTaTbCsl CTOPOHAM B OTHOIICHUSIX COTPYAHUYECTBA.

Cdepa BO3MOXKHOTO HCMONB30BAaHUE MEAMAIMM JOCTaTOYHO IIMpPOKAa U ee
NPUMEHEHHE B paMKax TPYJOBBIX OTHOIIEHHWH HECOMHEHHO TNEpPCIEeKTHBHO: COTJIIACHO
cTaTUCTHYeCKUM JaHHbIM B 2017 r. B Hamieil cTpaHe Mo TPyIOBOMY JOrOBOpY paboTaio
Oomee 64 MIH. 4YEIOBEK’, YTO O3HAYAET HAIMYUE B OTOH OOIACTH 3HAYUTEIBHOTO
KOJIMYECTBA PA3IUYHOIO POJia Pa3HOTJIACUHM, MOCKOJBbKY NMPOTHBOIOJIOKHOCTh MHTEPECOB
paboTtonatens U pabOTHUKA 3a70KE€HA B CaMOMl CyTH OTHOIIEHHI HA€MHOTO TPyJa, U ATO
ABIISIETCS OCHOBOM Ul BOSHUKHOBEHHS KOH(JIMKTOB MEXIy TPyAoM M Kamutamom®. Kak
cnpaBeanuBo otmedaer A.M.KypeHHo#, TpyaoBble KOHGIMKTBI MOTYT BO3HHKATh IIO
pa3HbIM TIOBOJIaM W OCHOBAHHUSIM U Ha JIOOOM 3Tale TPYJIOBBIX OTHOIICHHWH, a TaKxke
IPEINIECTBOBATh UM WJIM BBITEKATH M3 HUX', COOTBETCTBEHHO, MEIMAIIMOHHBIE TPOLIELYPhI
MMEIOT BBICOKHUH IIAHC OBITH BOCTPEOOBAHHBIMU B paMKaX NMPUMEHEHUSI HAEMHOTO TPY/a.

CIO.J'onoBuHa  BbIOENSET  pAd  NPEUMYLIECTB  MEIUATHMBHOTO  crocola
yperyJIupoBaHUs  TPYAOBBIX  CIIOPOB IO  CPaBHEHUIO C  TOCYJapCTBEHHBIM

L C3 Pd. 02.08.2010. -Ne 31. -ct. 4162,
2 Pabouas cmma, 3aHATOCTh M Oe3paboruma B Poccuu (o pesynbTaTaM BBIGOPOUYHBIX OOCIENOBAHMI
paboueii cuier). 2018: Crat.cO. / Poccrat. M., 2018. -C. 46.
® Tpymosoe npaso Poccun. B 2 1. Tom 1. O6mas 4acTh: y4eOHUK JUI aKaJeMHIeCKOro GakanaBpuara / mof
o6mr. pen. E.b.XoxmnoBa, B.A.Cadonoa. — 8-e uzp., nepepab. u morn. M.: UznatensctBo FOpaiit, 2018. - C.
195.
* Kypennoit A.M. IIpaBoBoe peryaupoBaHHe KOJJIEKTMBHBIX TPYIOBBIX CIIOPOB: HAy4HO-HPaKTHYECKOE
nocobue. M.: FOctuumadopm, 2010. -C. 3-6.
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CYJIOIPOM3BOJICTBOM: OTCYTCTBHE TMpOOJEM C TMOACYAHOCTBIO W TPOIMYCKOM CpOKa
oOpallleHHsl B CyJ; ONEPaTUBHOCTh, CBSI3aHHAs C TEM, YTO MEAMATOPY HE HAI0 coOMpaTh
JI0Ka3aTeNIbCTBA, HA3HAYAaTh IKCIEPTHU3BI, BHI3BIBATH CBUJAETEIECH U T.II.; CHUKEHUE PUCKOB
HEUCIIOJIHEHUSI PELIEHUs, IOCKOJIbKY OHO MPHUHATO B JOOPOBOJBHOM IMOPSJIKE U HE
COJIEPKUT IJIEMEHTOB MPUHYKICHUS; KOH()HMIEHIUATbHOCTh, COXPAaHEHHE OTHOIIECHUN
MEXIy CHOpPSIIMMHU CTOPOHAMM; BOCCTAHOBJICHHE OJAronpusATHOTO MHUKpPOKIMMAara B
TPYJOBOM KOJUIEKTUBE; TOCTH)KEHHUE KOMIIpOMHUCCa 0€3 CHUIIOBOTO JIaBJIEHUsI HA CyOBEKTOB
TPYOBBIX OTHOIIEHUI; CHIYKEHHE U3ICPIKEK .

JlaHHBII c10cO0 MOXET OBITh TPUMEHUM KaK JIJIsl YPEryJIUpOBaHUsI BO3HUKAIOIIUX B
pamMKax TPYIOBBIX OTHOIIEHHH CIOpPOB O MpaBe, T.€. CHOPOB MO BOMpPOCaM IMPHUMEHEHMS
TPYJIOBOTO 3aKOHOJATEIbCTBA W HMHBIX HOPMATHBHBIX IPABOBBIX AaKTOB, COJEPXKAIINX
HOPMBI  TPYJIOBOTO IpaBa, KOJJIEKTUBHOIO JIOrOBOpa, COTJAIICHUs, JOKAJIbHOI'O
HOPMAaTHUBHOI'O aKTa, TPYJOBOTO JOroBOpa, B T.4. 00 YCTAHOBJICHMM WM HW3MEHEHUU
VHIMBULYATbHBIX ycnoBui Tpyaa (cr. 381 TK P®?), Tak u crnopoB 00 MHTepece, T.€.
CIIOpPOB, HOCSILMX, B OTJIUYHME OT CIOPOB O MpaBe, HE IOPUIUYECKHUI, a SIKOHOMUYECKUI
xapakrep®,

Bmecte ¢ Tem meauanus Kak cnoco0 yperyiupoBaHUs KOH(MIUKTOB B cepe Tpyaa
HE SIBJSIETCS IOCTAaTOYHO BOCTPEOOBAHHOM, B TOM YHCIIE€ U O MPUYHHE CYIIECTBYIOLIETO
MPaBOBOTO PErYJIUPOBAHUS, MIPEMSATCTBYIOIIETO €€ IIUPOKOMY PacCpOCTPaHEHHUIO.

Ecam roBopuTh O BO3MOKHOCTHM TPUMEHEHHS MEIUAlMKM IS yperyJupOBaHHS
CIIOPOB O TIpaBe, NPEXKIE BCEro CleIyeT OTMETUTh, UTO JEHUCTBYIOLIEE TPYAOBOE
3aKOHOAATENbCTBO YCTAHABIMBAeT JUid pabOTHMKAa KaK S3KOHOMHYECKH Ooisiee craboi
CTOPOHBI TPYJOBBIX OTHOIICHHH JOCTAaTOYHO HIMPOKUN TUANa3oH CPEJCTB 3allUThl €ro
TPYJOBBIX IIPAB: ATO U BO3MOXXHOCTb Pa3pelIeHHs ClIopa B KOMUCCHUHU 110 TPYAOBBIM CIIOpaM
(ct. 382 TK P®), u mpaBo 00Opatuthcs ¢ kanoboi B (enepanbHyI0 MHCICKIHUIO TPY.a,
KOTOpasi, SBJIASCh OPraHOM IO OOECHEeUeHHI0 COONIOACHHS W 3aIlUThl TPYJIOBBIX IpaB
rpaXkJiaH, BIIpaBe BBIJABaTh pabOTOAATENIO0 00sA3aTeNbHbIC ISl UCIIOJHEHUS MpearucaHus
00 yctpanennn Hapymenuit (ct. 355, 356 TK P®), mubo B mpokyparypy, U, KOHEUHO,
BO3MOXXHOCTh OOpalieHusi 3a cyneOHOW 3alMTON, JOCTYIMHOCTh KOTOpOH oOecredeHa,
Ipekie BCEro, MpaBUiIOM 00 OCBOOOKJIEHUH PaOOTHUKA OT OIUIAThI MOLUUIMH U CYJIeOHBIX
pacxojioB (cT. 393 TK P®D).

Bce »Tm cmocoOsl 3ammuThl TpaB  pabOTHUKOB 0Oojiee BOCTPeOOBaHBI, dYeM
MEJMaTHUBHBIC MPOIEAYPHI, TOCKOJIBKY Oosiee JOCTymHbI (Onaromapst X OECIUIaTHOCTH), U
Oosee u3BeCTHHI (Onaromapsi JUIMTEILHOCTH MX CYHIECTBOBaHUs). Meauanus ke sSBISETCS
OTHOCUTEJIbHO HOBBIM HMHCTUTYTOM, 3HAHHUS O KOTOPOM e€Ille HE MOJYYWIH JIOCTaTOYHO
IIUPOKOTO PaCIpOCTPAHEHUS, K TOMY K€ OOpalleHue K Heil BiedeT 3a co0oil pacXosl AJis
pabotHuka — cornacHo cr. 10 3akoHa O MeaMalMHM oOIUlaTa MPOLEIypbl Meaualuu
OCYIIECTBIISIETCS] CTOPOHAMHU KOH(JIMKTA B PABHBIX JOJISIX.

HecomHeHHO, CyIIeCTBEHHBIM MPEUMYIIECTBOM 3alllUTHI MPaB PaOOTHUKOB WHBIMU
crocobamu SIBIIsIETCS M 00€CleYeHUe WCIIOJIHCHUS PEIIEHUH NPUHYAUTEIHLHOW CHIION

! Tonopuna C.JO. IIpoGneMbl IpUMEHEHHsT MEIUAIMU TIPM pa3pelieHud TPYIOBBIX criopos // Poccuiickuii
opuaaeckuii xypaai.- 2013.- Ne 6. - C. 121-122.

% TpynoBoii konekc Poccuiickoit ®enepamuu or 30.12.2001 Ne 197-®3 (pen. ot 27.12.2018) // C3 Pd
07.01.2002.- Ne 1 (u. 1). -cT. 3.

¥ AkTyasbHBIE TIPOOIEMBI TPYOBOTO TIpaBa: yueOHHK s Maructpos / M.U. AxatHoBa, A.A. AHJpees,
3.H. bonmapenko u ap.; orB. pea. H.JL JlroroB. M.: Ilpocnekr, 2017. // CIIC Kouncynprantllmtoc.
l'onosuna C.10., JIrotroB H.JI. TpynoBsie cnopel B rocymapctBax EADC: NOHATHUHHBIA anmapaT u
knaccu¢ukanus // Poccuiickuii ropunndeckuii xypaai. -2016.- Ne 6. -C. 119.

155



TrOCy/apCcTBa, YTO BBITOJAHO OTJIMYAET CYACOHBIM W aIMUHUCTPATHBHBIA CIIOCOO 3aIUTHI
mpaBa OT MEIWAIldd, TOCKOJIbKY MEIMATUBHOE COTJIANNICHUE IOJICKHUT HCIIOJIHCHUIO Ha
OCHOBE TPUHIUIIOB JOOPOBOJBHOCTH M JOOPOCOBECTHOCTH CTOpoH (cT. 12 3akoHa o
MEAWaluu), T.e. €ro HWCIOJHEHHUE 3aBUCUT HCKIIOYUTENFHO OT JJ0OpOW BOJH  €ro
YYaCTHHUKOB. B CBSI3M C ATHM B IOPHINYCCKON JIUTEpAType HEPEAKO 3BYUAT MPEIITOKCHUS O
MPUIaHAN MEIUATUBHBIM COTJIAIICHUSM 00s3aTelIbHOM CHIIBI 1 00€CIIEYeHUH BO3MOKHOCTH
WX TPUHYIUTESIBHOTO WCIOJHEHUS. Tak, HampuMep, HEKOTOpPhIE aBTOPHI IpeJiararoT
WCIIOJIb30BaTh 3apyOeKHBIN OMBIT (B yacTHOCTH [lONBIIIN) 1 3aKPENHUTh B 3aKOHOIATEIIHLCTBE
BO3MOXXHOCTh YTBEPXJICHHUS MEIMATHBHOTO COTJIAIICHUS CYJIOM (Jake B TeX Ciydasx,
KOTJla TakO€ COIJANIEHHE NOCTHIHYTO IO OOpalleHus 3a cyaeOHoil sammuroi)!. Jlpyrue,
Hanpumep, C.K.3araliHoBa, mpeiaratoT HaACIUTh HOTAPUYCOB IMPABOM MPUIABATh
MEJMATHBHOMY  COTJIAIIICHWIO HWCIOJIHUTEIBHYIO CHJIy, 4YTO TIO3BOJIAT B CIIyYae
HEUCTIOJHEHHUs COTJalleHus1 n30exaTh CyJeOHOro mpoliiecca U cpasy BO30yIUTh MPOLIEAYPY
IPHMHYIUTENBHOr0 MCIoaHeHus?. C OJHONM CTOPOHBI, MOJOOHEIE MPEIIOKEHHS HE BIIOJIHE
BIIMCHIBAIOTCS B KOHIICTIIIMIO TIPABOBOTO PETYJIUPOBAHMS MEIUAIIMN, OCHOBAHHOM, KaK yXKe
ObUTO yKa3aHO, Ha TMPHUHIMIE JOOPOBOJBHOCTH, HO, C JPYrod CTOPOHBI, CIEIyeT
cornacuthes ¢ C.HO.T'onoBuHO# B ToM, 4TO caM (hakT JOOPOBOIHHOTO OOPAIICHHS CTOPOH
3a  yTBEPXKICHHEM  MEIUATUBHOTO  COIVIAIIEHUS  «OyJIeT  CBHUACTEIbCTBOBATH O
I0OPOCOBECTHBIX HAMEPEHHUAX CTOPOH TPYIOBOTO CIIOpay°,

[TossBIeHUE MOJOOHBIX MEXaHHM3MOB, 00ECIICYMBAIONIUX BO3MOXXHOCTH MPEIbSIBUTH
MEJIMATHBHOE COTJIAIICHUE K NMPUHYIUTEIBPHOMY HCIIOJIHCHHIO, MOTJIO OBl ChIrpaTh POJIb
KaTajan3aTopa, KOTOPbI MO3BOJIMT KaK YBEIWYHUTh KOJMYECTBO CIy4yaeB OOpalieHus
CHOPSLIUX CTOPOH K MpOLEeAype MEAUallii, TaK U MOBBICUTh UCTIOTHUMOCTh MEIUATHUBHBIX
CorjalieHud B  JOOPOBOJIBHOM  MOPSAKE, TMOCKOJIbKY 3HAaHHE O BO3MOXXHOCTH
OPUHYAUTEILHOTO HMCIOJIHEHHS! 3aCTaBUT CTOPOHBI OTKA3aThCS OT MBICIHM UTHOPUPOBATH
pusATHIE Ha ce0sl 00s3aTENHCTBA.

JlJis HUPOKOTO pachpoCTpaHEeHUs MPOLEAypbl MeIualuu B cdepe HaeMHOro Tpyla
UMEIOTCSl M MHBIE TIPETISITCTBYS, CBA3aHHBIE C HecoriiacoBaHHOCThI0 HOpM TK P® u 3akona
0 MeJIMallH, K YACITY KOTOPBIX MPEXkKIE BCEro CIeAyeT OTHECTH TO 0OCTOSTENBCTBO, YTO CT.
1 Ha3BaHHOro 3aKoHa oOrpaHuyuBaeT chepy NPUMEHEHHUS MEIUAIMOHHBIX MPOLEIYP
CIIOpaMH, BBITEKAIONIMMHU M3 TPYAOBBIX OTHOIICHWM, yMallduBas O BO3MOXHOCTU €€
OPUMEHEHUS JJIsl YPEryJIUpOBaHUs KOH(MIMKTOB, BO3HUKAIOMIMX B PaMKaxX OTHOIICHHIHA,
HEMOCPEJICTBEHHO CBSI3aHHBIX C TPYAOBBIMU. KpoMe TOro, CpokH, yCTaHOBJIEHHBIE CT. 392
TK P® nmns obOpamienust paboTHHUKA B CyJ 32 pa3pelIeHUEM HHAWBHIYyAIbHOTO TPYIOBOTO
criopa, SBJSIOTCA CIMIIKOM KOPOTKMMH (KpOME CpOKa MO CIOpaM O HEBBIILIATE WU
HEMOJIHOM BhITUIATE 3apab0THOM IIATHI M APYTHX BBIILIAT), U IPU IPUMEHEHUU TPOIIEAYPhI
MeJHay pabOTHUK B CiIy4yae HEJOCTHXKEHHS ycrexa B J0CyAeOHOM YperyjaupoBaHUU
PHUCKYET MPOIMYCTUTh CPOK OOpAILEHHUS B CY/I U JIMIIUTHCA Cy1eOHOM 3allUTHI.

! 3enkenu A.3. Memuanust B [ombure 1 Poccuu / Lex Russia. -2014.- Ne 4.- C.469-476. Camconos H.B.,
CamconoB B.H. I[Ipo0Gnema MCONMHUMOCTH MEAMATHUBHBIX COMVIALIEHHH // ApOUTpaXKHbBI M Tpa’kAaHCKUH
nponecc. 2016.- Ne 2. - C. 59. CamconoB H.B. K Bompocy 0 BO3MOXXHOCTH HCIOJIB30BaHHS MOIBCKOIO
OIBITA PEryJMPOBAaHUS MEOHALMU B OTEUECTBEHHBIX YCIOBHSX // MEXIyHapOIHBIH ONBIT MPOABHKEHUS
MeIMalK B Ka4yecTBE TEXHOJIOIMH Pa3peLIeHus] CONUANbHBIX KOH(PIMKTOB : COOPHUK HaydHBIX CTaTeil mo
MaTepuaiaM MeXayHapoJHOH HayuyHO-TIpaKTHUecKol KoH(pepeHuu, 25 oktsaops 2018 r. Poctos-Ha-/ony:
N3n-Bo OO0 «A3zoslIpunT», 2018. -C. 89.
2 3araitnoBa C.K. Kommepueckas memmarnus B Poccum: OCHOBHBIE TPYJAHOCTH M IyTH X pelIeHHs //
Kommepueckast meamauusi: teopus u mnpakruka. M., 2012. C. 83. [Onekrponnsii pecypc] URL:
http://fedim.ru/wp-content/uploads/2015/05/978599801319_s.pdf (naTa obpamenus 31.03.2019).
® T'onosuna C.10. Ykas.cou. - C. 126,
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Takum o0Opa3oM, Ha CErOAHSIIHUN J€Hb NPUMEHEHHWE MEIUaluu s
YpEeryJIupoBaHUsl TPYJIOBbIX KOH(IMKTOB BpSAJ JIM MOXHO TPU3HATH JOCTaTOYHO
3¢ PexTUBHBIM cIOCOOOM yperyiupoBaHus cropa o npase. K TakoMy ke BRIBOAY MPUIILIUA U
y4YaCTHUKH TpoBeJeHHOoro B OOmecTBeHHON nanare 25 oktsiOps 2017 r. kpyrioro crona
«Meauanusi B CUCTEME TPYIOBBIX OTHOIICHUH. Peanuzanus Meauanuy Kak MHCTPYMEHTA B
pabotre mpodcoro3HbIX opranu3auuit». [lo wuToram BeTpeun B 4YHCIE TNPUYHH,
MPENATCTBYIONUX 3(PPEKTUBHOMY NPUMEHEHHUIO TMPOIEAYpPhl MEAMAIMU B TPYIOBBIX
MPAaBOOTHOIICHUSX, ObUIM BBIICTICHBI Cleaylomnue: (UHAHCOBBIE 3aTpaThl pabOTHUKA TIPH
MPUMEHEHUH TPOIEAYPhl MeIuanuu; OOraThlii W TOJIOKHUTEIBHBIM OMBIT pa3penieHus
TPYJIOBBIX CIIOPOB B KOMHUCCHUSIX TIO TPYJOBBIM CIIOpaM, PEHIEHHUS KOTOPOW BBI3BIBAIOT
JOBEpHE Kak paboTojaresisi, TaKk U paOOTHUKOB; HEJAOCTATOYHAS 3alUTa MPU MPOBEICHUU
MPOIeAYPhl MEAUAIINH TIpaB pabOTHUKA, 3aBUCUMOE MOJI0KEHHE KOTOPOTo OT paboToaaTes
HE CIOCOOCTBYET OTCTAaMBAHWIO CBOUX TMpaB; HAJIUYHE BO3MOXXHOCTH YpEryJIUpPOBaHUS
KoH(uMKTa ¢ ydactuem mpodcorosa kak Oosee 3h(PeKTUBHOrO crocobda 3amuThl MpaB
paboTHuKoBL.

BwmecTte ¢ TeM C105KHO COTTIAaCUTHCS C MPEITI0KEHUEM YUaCTHUKOB JAHHOTO KPYTJIOTO
CTOJIa O HEOOXOMMOCTH MCKIIFOUECHHS CIIOPOB, BOSHUKAIOIINX U3 TPYIOBBIX OTHOIIECHUH, U3
npeaMeTa peryjIupoBaHus 3aKoHAa O MEIHAIliH, MOCKOJIbKY, BO-TIEPBHIX, IAJIEKO HE y BCEX
paboTonaTeneil co3aanbl U PYHKIUMOHUPYIOT KOMUCCHUH TI0 TPYAOBBIM CIIOPaM; BO-BTOPBIX,
HEJb3sl OTPAaHWYUBATH CTOPOHBI TPYJAOBOTO0 KOH(IMKTa B BO3ZMOXXHOCTH BBIOOpa crocoba
€ro yperyJupoBaHus, B TOM YHCJIE C UCIOJb30BAaHUEM MPOLIETyPhl MEIUAIINH; & B-TPEThUX,
ydyactue mnpodcor3a B YpEryJupoOBaHUU TPYAOBOTO KOH(PIMKTa HE paBHO3ZHAYHO
NPUMEHEHHUIO TPOLEAYPhl MEIUAlMU, MOCKOJIbKY NpPOQCOI03bl, CO3/1aBa€Mble C IEIbI0
3aIUTHI MIpaB paOOTHUKOB, HE MOTYT (M HE JOJDKHBI), B OTJIMYME OT MEAUATOpa, 3aHUMaTh
HEUTpaJbHOE TMOJIOKEHHE MEXAY KOHQIMKTYIOIIMMH CTOPOHAMU — [OCPEIHUYECTBO
npodcoro3a MPUBOAUT K YCHIEHUIO TO3WIMU pabOTHHKA B CIOpE, HO HUKAK HE K
ypEeryJupOBaHUIO CIIOPa, PABHOZHAYHOMY MEIUATUBHBIM MPOLEAYPaM.

WNnas cutyanus ckiaabIBaeTCsl B CIydae BOSHUKHOBEHHMsI CIIOpa 00 UHTEpece, IENbIO
KOTOpOTO SIBJISIETCSl HE 3allluTa JIHMIIOM MPHHAJIeKAIIET0 eMy CyObEeKTHMBHOTO IpaBa, a
IPUOOpETEHHE HOBOTO NPABa, PAHEE €My HE NPHHAIJIEKABIIET02, YUUTBIBAS, 9TO B JaHHOM
clly4ae pedb HJIET HE O MPUHYXKIECHUU K BOCCTAHOBIEHHUIO HAPYUIEHHOTO IpaBa WIIU
UCTIOJTHEHUIO IOPUINYECKON 00S3aHHOCTH, €IMHCTBEHHBIM CIIOCOOOM JOCTHYH KEJIAeMOT0
pe3ysbTara SIBISIFOTCS TEPETOBOPHI, MOCKOJIBKY OPUCAUKIIMOHHOE pa3pelieHrne TaKoro
Cropa HEBO3MOJKHO: OXpaHa 3aKOHHBIX HHTEPECOB, B OTIUYHE OT CYOBEKTHBHOTO IpaBa,
obOecnieunBaeTcs crenuduueckumMu GopMaMud M CIOco0aMH 3alllUThl, OCHOBAaHHBIMH Ha
COTTIACHTENBHBIX, IPHMMHPHUTEIEHO-IOCPETHUYECKHX TIPOLEaypax’,

PaccmarpuBasi crmopsl 00 wuHTEepece, MPEXIE BCEro CleayeT BeCTH pedb o
KOJUIEKTUBHBIX TPYAOBBIX criopax. OJHAKO 3aKOHOJIATENb IMOIIEN 0 MyTH WX UCKIIIOUEHUS
W3 YHuCla CIOPOB, YPETYyJIUPOBAHUE KOTOPBIX BO3MOXHO C HMCIOJIb30BAHHWEM IPOLIEAYPHI
Meauanuu (4. 5 cr. 1 3akoHa o Menuanum). Takoe 3aKOHOJATEIFHOE PEIICHHE 00bsICHSICTCS,
no MueHuto C.}HO.I'omosunoii, Tem, uto TK P® ycranaBnuBaer crnenuuduky mporemaypsl
paspellenyss KOJUIEKTMBHBIX TPYAOBBIX CIIOPOBY, M B JAHHOM ClIy4ae, KaK yKa3bIBAaeT

1 URL: http://www.przrf.ru/news/full/inform/Mediatciya-v-trudovyh-otnosheniyah/  (mata o6pamenus

07.04.2019).
2 Tpynossie criops: Yue6. noco6ue / Ion pen. B.A. Cadonosa, E.b. Xoxmosa. M., 2011. -C. 14-15.
® Jlymuukosa M.B., JIyumauko A.M. Ouepku Teopun TpyaoBoro npasa. CI16.: Usnarensctso P.AcnanoBa
«tOpuanueckuit nentp Ilpece», 2006. -C. 744.
* T'onosuna C.10. Ykas.cou. C. 121.
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C.W.KamamHukoBa, CleayeT TOBOPUTh HE O 3alpere Menualud, a O TOM, 9YTO
MPUMUPHUTEIbHBIE TPOIEAYPhl MO TAaKOW KaTeropuu CHOpPOB HE BXOAAT B TPEAMET
perynupoBanus 3akoHa O Meauanuul. BMecTe ¢ Tem, Ha Haml B3IUIS, MCIOJIb30BAHHE
HapAIy C MPEeIyCMOTPEHHBIMU TPYAOBBIM 3aKOHOAATEIHCTBOM CIIOCOOAMHU ypETYIUPOBAHUS
KOJJICKTUBHBIX ~ TPYIOBBIX KOH(DIUKTOB (MPUMHPHUTENbHAS KOMECCHS, IOCPEIHUK,
TPYAOBOW apOWTpak) MEAWATUBHBIX TPOIEIyp HE TOJIBKO HE TMPOTUBOPEUHUT
TPYAONPAaBOBEIM HOpMaM 00 YperyJIHpOBaHWHM KOJUJICKTUBHBIX pA3HOTJIACHHA, HO W
corjacyercsi ¢ CcaMOM CyThblO COLIMABHOTO TAapTHEPCTBA, KOTOpPOE, IO CJIOBaM
B.A.CadonoBa, sBisercs cnocoOOM peryJIHpOBaHHsl COLUAIbHO-TPYIOBBIX OTHOIICHHM
MEXIy paOOTHUKaMHU (MX MPEICTaBUTEISIMU) U padboTomaTessiMu (MX MPEICTaBUTEISIMU),
OCHOBBIBAIOIIMICS Ha B3aUMHOM YYeT€ HHTEPECOB KaXKIOW M3 CTOPOH, YBAXCHHH ITHX
MHTEPECOB M OTKa3e OT CHIIOBBIX CIOCOOOB B3amMMojeHcTBHsAZ. M U1 TaKoro MHpHOTO
YperyJIHpOBaHHs CYIIECTBYeT OOBEKTHBHAs OCHOBA B BHUE OOIIEH 3aWHTEPECOBAHHOCTH
paboronatenss W pabOTHUKOB B 3(p(PekTuBHON paboTe NpeanpusTHsS: 4YEeM BbIIIE
3¢ GEKTUBHOCTD, TEM Jy4Ille YCIOBHS TPY/Ia U BBIIIE YPOBEHb COITMAILHOTO 00CITYKUBAaHUS
pa6otuukos®. I1o 3Tol MpUuYKMHE caMa KOHIEMIKS MPABOBOrO PEryIMPOBAHHS Pa3pEIICHUs
KOJJICKTUBHBIX TPYIOBBIX CIIOPOB «IIOCTPOCHA Ha CTUMYJIMPOBAHWU CTOPOH K IOMCKY
KOMIIPOMHUCCHBIX DEINEHHH...»%, a MeIMaTHMBHBIE NPOLEAYpPhl BIOJHE IPHUTOMHBI IS
yPETyJIMPOBAaHUS TaKWX CIIOPOB €IIe M IMOTOMY, YTO OHH CXOXXH C HCIIOJNBb3YyeMOH B
KOJJICKTUBHBIX TPYAOBBIX CIOpax MpOIEAypod mocpemHuvecTBa. Bmecte ¢ Tem ciemyer
cornacuthes ¢ C.JO.I'onoBHHOM, 4TO, HECMOTPS HAa TaKOE€ CXOJCTBO, HOPMBI 3aKOHa O
MeJMaly He BIIOJIHE MPUTOAHBI AJIS pa3pelleHHs] TaKoro poja CIopoB, KaK IO MPUYHHE
JOCTaTOYHO JUIMTEIbHBIX CPOKOB, MPEAYCMOTPEHHBIX JJsi MPOBENEHUs IPOLETyphl
MEMAIMK, TaK ¥ 10 MPUYMHE HEOOA3aTENLHOCTH JUIS CTOPOH JIOCTUTHYTOTO COTJIAIIEHHUS,
a TaKkKe 3TOMY NPEnsATCTBYeT M (popMaibHbIl (akTOp — HaIU4Me 3aKOHOJATEIbHOI'O
3allpeTa Ha MPUMEHEHHE MeAUalluy sl pa3peleHus] KOJUIEKTUBHBIX TPYIOBbIX CIIOPOB.

B cBa3u ¢ 93THM, Npu3HaBas MOTEHUMAIbHYIO 3(PPEKTUBHOCTh MPUMEHEHUS
MEIMAIMOHHBIX MpPOLEAYp JUIsl YperyJupoBaHHUsS KOJUIEKTMBHBIX TPYJOBBIX CIIOPOB,
cunuTaeM HeoOXoaumbIM cornacoBath HopMbl TK P® u 3akona o mMeauanuu, UCKIIOYUB U3
IOCJIEIHEr0 3alpeT Ha MCIIOJIb30BaHUE 3TOH Mpoueaypsl B KOJUIEKTHBHBIX TPYAOBBIX
CHOpax, a TaKKe, YUYUTHIBAs CelU(UKY TaKOro pojia CIOpoB, MPEAyCMOTPETh B TPYJIOBOM
3aKOHOJATENbCTBE OCOOEHHOCTH €€ MPUMEHEHUS AJIS UX yperyJIUpOBaHUS.

Crucok auTepaTypsl:
AxTyanbHble TPOOJIEMBI TPYIOBOTO MpaBa: yuyeOHuK ajst MaructpoB / M. AkatHoBa, A.A.
Annpees, D.H. bounapenko u np.; otB. pea. H.JL. Jlroros. - M.: [Ipocnekr, - 2017. - 688 c.
lonoBuna C.HO. Meauanuss ¥ TMOCPETHUYECTBO B TPYIOBBIX CIOpax: CpPaBHUTEIbHBIN
aHanu3 // ApOuTpaxkHblil U rpakaanckuit mpouecc. -2016.- No 11. -C. 55-59.
l'onoBuna C.1O. [TpoGrembl mpuMeHEHUsT MEAUAIUU TIPU PA3PEIIEHUN TPYIOBBIX CIIOPOB //
Poccwuiickuii topuanueckwii xxypran — 2013. - Ne 6. - C.119 — 126.

! Kamanmukosa C.1. Menuanus B cdepe rpaxknanckoi opucauknud. M., 2011. -C. 194.
2 Tpynosoe npaBo Poccuu. B 2 1. Tom 1.- C. 195 (aBTop riassi B.A.CadoHoB).
¥ Tam xe.- C. 226.
* Tpynosoe mpaso Poccuu : yuebuuk / mox pea. A.M.Kypeunoro. 3-e u3j., nepepab. u jomn. Mocksa :
[IpocmexT, 2017.- C. 571 (aBTOp maparpada- A.M.Kypennoii).
®> Tonopuna C.HO. Menmanuss M MOCPEIHHYECTBO B TPYAOBBIX CIOpaX: CPaBHUTENbHBIH aHamu3 //
ApOuTpakHbIii ¥ rpaxxkaanckuii mpouecc. -2016.- Ne 11. -C. 57.
158



4. Tonosuna C.1O., JlrotoB H.JI. TpynoBeie cnopsl B rocyaapctBax EADC: moHATHUHHBIMI
anmapat u kinaccudukanus // Poccuiickuit topuaunaeckuit xypHai. - 2016. - Ne 6. - C. 115 -
123.

5. 3araiinoBa C.K. Kommepueckas meguanust B Poccum: OCHOBHBIE TPYAHOCTH M IYTH HUX
pemnenus / Kommepueckas meauaiusi: Teopus u mpaktuka. M., 2012. C. 83. [D1eKTpoHHBIH
pecypc] URL: http:/fedim.ru/wp-content/uploads/2015/05/978599801319 s.pdf (mara
obpamenus 31.03.2019 r.).

6. 3enkesud A.3. Memuarms B [Tonsme u Poccun // Lex Russia. - 2014. - Ne 4. - C. 469-476.

Kanamnaukosa C.1. Meauanus B cepe rpakaanckoit ropucaukuun. M., 2011. -304 c.

8. Kypennoii A.M. [IpaBoBoe perynmmpoBaHH€ KOJUIEKTUBHBIX TPYJOBBIX CIOPOB: HAy4YHO-
npaktuueckoe nmocooue. - M.: FOctunmadopm, 2010. - 192 c.

9. JlymnaukoBa M.B., JlymuukoB A.M. Ouepku Teopuu TpyaoBoro mpaBa. — CIIO.:
N3parensctBo P.AcinanoBa «lOpuauueckuit uentp Ilpeccey», 2006. — 940 c.

10.Pabouass cuna, 3aHATOCTH M Oe3pabotuna B Poccum (mo pesynbTaram BBIOOPOYHBIX
obcnenoBanuit padboueit cuibl). 2018: Crar.c6. / Poccrar. M., - 2018. - 142 c.

11.Camconos H.B. K Bompocy 0 BO3MOXHOCTH HCIOJB30BaHUS IOJIBCKOTO OIBITA
pPETYIMPOBAaHUS MEJWAllMA B OTEYCCTBCHHBIX YCIOBUAX // MeEXIyHapOJHBIA OIBIT
MIPOJIBMKCHUST MEIMAIMY B KAYECTBE TEXHOJIOTHH Pa3pEIICHHs COIUATBHBIX KOH(IUKTOB :
COopHUK Hay4dHBIX CTaTeil Mo MarepuanaM MeXayHapOIHOW HAay4YHO-TIPAKTUYCCKOU
KoH(pepeHiuu, 25 oktsops 2018 r. — Poctos-na-ony: U3n-Bo OO0 «A3zoslIpunty, 2018. -
300 c. C. 86-90.

12.Camconos H.B., CamconoB B.H. [Ipo6iema HCIOMHUMOCTH MEAMATUBHBIX COTJIAIICHUMN //
ApOuTpakHbIi U Tpakaanckuit mpomecc. -2016. -Ne 2. -C. 55-59.

13. TpynoBoe mpaBo Poccun. B 2 1. Tom 1. OOmias yacTh: y4eOHUK AJI aKaJeMUYECKOTO
OakanaBpuara / mox oomr. pen. E.b.Xoxmora, B.A.CadonoBa. — 8-e uzn., mepepad. u jmom. —
M.: UznarensctBo FOpaiit. 2018. —231c.

14. TpynoBoe npaBo Poccum : yueOnuk / mon pea. A.M.Kypennoro. — 3-e¢ usn., nepepabd. u
non. — Mocksa : [Ipocniext, 2017. -624 c.

15. Tpynoseie ciopbl: Yueb. mocooue / ITox pen. B.A. Cadonosa, E.b. Xoxmosa. M., 2011.

~

CABEJIBEBA M. B.”

CyuiHoCTh U 3HAYEHNe I0r0BOPa MPoBeAeHs IPUMHPUTEIBHBIX (MeINATUBHBIX)
npoueayp
Annortanus: B crathe paccMaTpuBaeTcs COTNAIeHHE O MPOBEACHUH TPOIEAYPhl MEIUAIIUU
KaK BUJ OPTaHU3aIMOHHOTO JI0TOBOpA.
KitoueBbie cioBa: JOroBOp, COTJIAIEHWE O TMPOBEICHUU MEIUallid, CYIIECTBEHHBIC
YCJIOBUS JOTOBOPA.

The essence and value of the contract of conciliation (mediation) procedures
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Annotation: The article considers the agreement on the conduct of the mediation procedure
as a type of organizational contract.
Keywords: agreement, agreement on mediation, the essential terms of the agreement.

Texct peiicrByromero ®enepanpHoro 3akona ot 27.07.2010 Ne 193-®3 "O6
aNbTEepPHATUBHOM MpOLEAYpe YPEryJIUPOBAHUS CIIOPOB C yYacTUEM MOCpETHUKA (IIpoLeaype
Menuanuu)" (manee - 3aKOH O MPOLEIAype MEAHAIMU) HE COJCPKUT TMOHSITHE JOTrOBOpa
MPUMEHUTENIBHO K mpoueaype Memuanuu. Hampumep, n.l cr. 7 3akoHa o mpoueaype
MeIHMalKi yCTaHABIMBAET, YTO «IIPUMEHEHHE MPOLEAYpbl MEAUALUUA OCYLIECTBISETCS Ha
OCHOBAaHUHU COTJIAIIEHMS] CTOPOH», a CTaThs & 3aKOHA O MPOLEAype Meauali UMEHYeTCs,
kak «CornamieHue o MpOBEACHUU MPOLETYypbl MeAualuuny». SIBIsSETCS AU «COTJAlIeHHE O
MPOBEJICHUU MPOLEAYpPhl MEIUAILMU JOTOBOPOM U PETYIHPYETCs JIM JaHHOE COTJIallleHHe
MpaBuWjlaMd O CHACJIKaX MOPeAyCMOTpPeHHbIMH ['paxagaHCkuM KojaekcoM Poccuiickoit
Oenepanun (nanee — ['K)?

«CornaiieHuey, COrjlaCHO TOJIKOBOMY CJIOBapIO JKUBOTO BEITMKOPYCCKOTO si3bika B.M.
Jlans — 5TO MPUBEICHHUE B COTJIACOBAHHBINA MOPAOK.. «JloroBop — B3aMMHOE COTIIANICHUE,
ycnoBue, 00s3arenseTBon?. 1o 3ameuanmio I. B. IllepiieneBnya, J0roBOp OCHOBBIBAETCS
Ha COTJallleHWH, KOTOpOE MpeanojiaraeT CyIlleCTBOBaHHME B M3BECTHBII MOMEHT BPEMEHU
COTJIACHOM BONM HECKONbKMX JHIC. CorylacMe 5TO 3aKIOYaeTcs HE B OJHOPOAHOCTH
COJIEp’)KaHUs BOJM JIOTOBAapUBAIOIIMXCA, a B WX COIVIaCOBaHHOM Boju. Boms
COTJIAIIAIONIMXCSL HAINpaBJ€HHAasT Ha YCTAaHOBJIGHHWE, W3MEHEHHE WM MpeKpalleHue
IOPUINYECKU-3HAUMMBIX T'PAKJIAHCKUX IMPABOOTHOUIEHUN. B NOKTpUHE JOrOBOPHOro IpaBa
HET €IMHON TOYKU 3pEHUs, OJHU aBTOPHI MOHUMAIOT MOJ] IOTOBOPOM IOPUIMYECKUI (akKT,
JeXKalMA B OCHOBE 00s3aTENbCTBA M JIOKYMEHT, (DUKCUPYIOUIMII BO3HUKHOBEHHE AITOIO
00s13aTeNbCTBAY, Ipyrue ONIOHUPYIOT TEM, YTO IPH TAKOM IOAXOJE HMEET MECTO
Pa3HOYTEHME OJHOTO M TOrO K€ TEPMMHA’; MHBIE HCCIIEIOBATENH IPOTUBONOCTABIISIOT
JIOTOBOP TIOHATHIO CHEIKH®,

PaccmaTtpuBaeMblii HaMM BONPOC HE SBISETCA TOJIBKO TeopernueckuM. [lpu
pelieHnn JTI0OBIX BOMPOCOB B 0O0JIaCTH  JIOTOBOPHOTO TpaBa, BO3HHUKAIOUIUX B
IIPABONPUMEHUTENBHON MPAKTHKE, HEOOXOAUMO TPEkKAEC OMPENEIUTHCSI, O KAKOM WMEHHO
aCIIeKTe IMOHATHE «IOTOBOP» WAET pedb B TOM WM MHOM MPAaBOBOM HOpPME, MOIJICKALIEH
IPUMEHEHHUIO.

B Koznekce conepxurcsi TpaAUIIMOHHOE MOHITHE «JI0TOBOP»: JOTOBOPOM MPU3HAETCA
COTJIallleHUEe JBYX WM HECKOJBbKUX JIMIl 00 YCTaHOBJICHUHU, U3MEHEHUU U TPEKPaAIICHUH
rpakaaHckux mpaB U obs3anHocTed (1.1 ¢1.420 'K P®). JloroBop sBISE€TCS CpEeICTBOM
MOAHOPMATUBHOTO PETYIUPOBAHMUS.

! Nans B.M. TonkoBblil CI0Baph )KHBOTO BETUKOPYCCKOro s3bika. B 4 1. T.1: A-3 / Bnagumup UBanosud
Hans. —M.: Pyc. s13. — Meaua, 2006.
2 Tam xe.
® Illepmenesuy I'.5. Yuebuuk pycckoro rpaxmanckoro mpasa / I'.B. Illepmenesuu — M.: M3maTenscTBo
IOpaiit, 2018. — C. 302.
* Cwm., nanpumep: HMopde O.C. O6ssarensctBenHoe mpaso. M., 1975. -C. 26; I'paxkmaHckoe IpaBo:
VYuebnuk / H.J. Eropos, U.B. EnuceeB u np.; ors. pen. A.Il. Ceprees, I0.K. Toncroii. — M.: TK Benon,
n3n-Bo Ipocnext, 2006. -C.584.
® Cwm., nanpumep: Kpacapuukos O.A. IOpunudeckue GakThl B COBETCKOM IpakIaHCKOM TIpase. , M.., 1950.
-C.117.
® Cwm., nanpumep: [yrunckuii b.1. YacTHbIi 0roBop B HayuHOM KapTHHe TpaBa / Yuenble-topuctsl MI'Y o
coBpemenHoM mnpase / Ilox pen. M.K. Tpeymnuukosa. M.: OAO «M3natensckuii 1om «I'opoxeny, 2005. - C.
167.
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SABnsAACH peryasTOpoM OOIIECTBEHHBIX OTHOIICHHH B chepe rpakIancKoro mpoiecca
JIOCYyIeOHBIX CIOPOB, COTJIANNIEHWE O TPOBEACHUH MEIUATUBHBIX MPOLEAYp WMEET
cnenupUIECKUe YepThl U YTPAYMBACT PSJI MPHU3HAKOB XapaKTEPHBIX JUIS JIOTOBOpPA Kak
TPaXTaHCKO-TIPABOBOTO SIBJICHHUS.

JlunemMma «CorJIallieHne W / WIH JOTOBOpP» HEceT B cebe ciel IBONCTBEHHOCTH,
npucyIen TepeIaroneMycs JUHTBUCTUYCCKOMY KOHBCHIIHOHAIN3MY,
MPEANPUHUMAIOIIEMY TOMBITKH K TEOPETHYECKOMY (JIOTHYECKOMY W aHAIUTHYECKOMY)
CHUCTEMOOOpa30BaHUIO.

B koneunoMm cuete, 006a TepMHHA MOTYT OBITh ONMpPaBIAaHBI KaK TaKOBBIE B paMKax
CcBOETO KOHTeKcTa. [IoTOMy, YTO SI3BIK HCIIONIB3YeTCs] KaK CPEJCTBO M B COOTBETCTBHU C
YCTaHOBJICHHBIMH OOBIYasIMU, B TO BpPEeMsS Kak MOHATUS (HOPMHPYIOTCS KaK MBICICHHBIC
oOpa3pl  COTJIaCHO  TpeOOBaHUSIM  OJHOPOJHOCTH  YCTABJICHHOM  JOKTPUHAIBHOU
nepcrnekTuBoil. [1o3TOMy CyIecTByeT MOCTYIMHOEC HOPMATHBHOE TMOCIAHWE, W JIOTUYECKU
BEIPa0OTaHHOE BOILIOMICHHE ATOTO MOCTaHMS.

CyOBeKTBI TPaXKTAHCKOTO TpaBa IO CBOEMY YCMOTPEHHUIO ONPEICISIOT YCIOBHUS
noroBopa. OmHako 3aKOH O MpoIEAype MeIWaluu TMPEAyCMAaTPUBACT DS YCIOBHHU, C
HaJIMYMEM KOTOPBIX CBS3BIBACT JIOCTMDKCHHUE COTJIACHSl M B3aMMOCOTJIACOBAHHOW BOJIH.
CornanieHue o MPOBEACHUH TPOICAYPHl MEIUAIIUN 3aKJIFOYAeTCs B MMUCBMEHHOUM dopMe U
JOJDKHO COJIEPKaTh CBENICHUS: O MPEAMETE CIopa, O MEIUaTope, O TMOPSAKE MPOBEIACHUS
MpOLEeAYpPhl MEAUalMK, 00 YCIOBUSAX Yy4YacTHUS CTOPOH B pacxXxojiax, CBS3aHHBIX C
MPOBEJICHUEM TMPOLEAYPhl MEJMAlMUA, O CpPOKax MPOBEICHUS MPOLEIYPhl MEIHAIIHH.
JlaHHbBIE YCIIOBUS IPU3HAIOTCS CYIIECTBEHHBIMHU.

[TockonbKy coryameHue O NPOBEIECHUU MPOLEAYphl MEAUAllMKd HAMpaBJIeHO Ha
oOecrieueHre BO3HUKHOBEHHE B OyAyIIeM UMYIIECTBEHHBIX OTHOIICHUN, YHOPSIOYUBAET
ATH UMYIIECTBEHHbIE OTHOIICHMS, a TAK)KE PETyJIUPYeT HEUMYIIECTBEHHbIE OTHOIICHMS -
OHO SIBJISIETCS OPTaHU3AIMOHHBIM JOTOBOPOM.

B03MOXHOCTh BKJIIOYEHHSI B JIOTOBOP OFOBOPKM O TMPOBEICHUM MEIUAaTHUBHBIX
Ipoleayp TOBOPUT O BO3MOXKHOCTH CTOPOH 3aKJIIOYHUTh CMEIIAaHHBIA 1oroBop. Ho kak k
CaMOMY COTJIALIIEHUIO O MPOBEICHUU MEIUATUBHBIX MPOLEAYp, TaK M K 4aCTH OCHOBHOTO
JIOTOBOpA C 3JEMEHTOM O pa3pelIeHUH CIopa MyTeM MPOBEACHUSI MEIUATUBHBIX MPOLETYD
MPUMEHSIOTCSI HOpMBI 110 aHaioruu (ct.6 'K PD).

TouHo ompenenuna COIMUAIBHYIO 3HAYUMOCTh MPUMHUPEHHSI CTOPOH TMpodeccop
A.H. Ky36arapoB B CBOeM JHCCEPTAIMOHHOM HCCJIEIOBAaHWU, KaKk HEOOXOIMMOCTh
COOJIOZICHHSI TIPaB U UHTEPECOB KOH(IUKTYIOMMX U UHBIX YYACTHUKOB JIEJIa B COIIMAIbHOM
¥ paBoBoM Iutane’.

3HaueHue COTJIANICHUsI O MPOBEICHUN MEIMATUBHBIX MPOILEIYp KaK MPaBOBOTO aKTa
COCTOMT B CO3JaHMM WM TIpaBWJIa TMOBEACHUS M ero ydactHukoB. CornaimieHue
yCTaHABJIMBAET MPaBUJIa MOBEACHMSI, KOTOPBIC BHIPAKAIOT BOJIIO €TI0 YUaCTHUKOB, TOTIa KaK
HOPMATHBHBIA aKT, HAalPUMEpP pEIleHHE CYJa, BhIpaKaeT BOJIIO M3/IABIIETO €ro OpraHa.
[IpaBoBasi mpupoja corjamieHus O TMPOBEACHUHM NPUMUPHUTEIBHBIX TPOLEAYpP HMEET
MPABOBYIO CYIIHOCTh, ITOCKOJIbKY HWCIOJIHEHHWE STUX TMpaBWJ 3allUIIAeTCsl HapaBHE C
YCTaHOBJICHUSIMU 3aKOHA, 00€CIIEYNBACTCS BO3MOKHOCTBIO MPUHYIUTEIHHOTO BO3JICHCTBUS
rOCyJIapCTBa, €ro Cy1€0HON CHCTEMBI.

Crnicok nuTepartypsl:

! Kys6arapos A.H. IIpumupenne cTopoH Mo KOH(JIMKTaM 4acTHOIPABOBOrO XapakTepa. ABroped. aucc ...
nok. ropua. Hayk. CII6., 2006. -C.24
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MeauaTuBHasi NPAKTUKA YPeryJMpPoOBaHUsI MHTEIEKTYAJbHbIX CIIOPOB

AHHOTAIMSI: B CTAaTb€ pPAacCMaTpPUBAIOTCS OCHOBHBIE MpoOieMbl Memuanuu B Poccun
IPUMEHUTEIBHO K YPETYJIUPOBAHUIO MHTEIUIEKTYaIbHBIX CHOPOB. BBIABIISAIOTCS OCHOBHBIE
po0JIeMbl METMATUBHOM MIPAKTUKHU B JaHHOU oOnactu. [IpuBoauTcs nmpakTuka BeemupHoi
OpraHu3anuu UHTeIUIeKTyanbHoll cooctBeHHOCTH (BOUC) 1o paspenieHuio Takux CroposB.
OT4acTu cpaBHUBAETCS POCCUKCKAs U 3apyOeskHasl MPaKTUKA IPUMEHEHUS MEUALINU.
KuroueBble cjioBa: Menuainusi, WHTEUIEKTyalbHbIE CIOpbI, NPAKTHUKA, OTYETHOCTD,
npohecCuoHAIIN3M.

The media practice of arrangement intellectual disputes

Abstract: the article discusses the main problems of mediation in Russia in relation to the
arrangement of intellectual disputes. The main problems of mediative practice in this area
are revealed. The practice of the World Intellectual Property Organization to resolve such
disputes. The Russian and foreign practice of applying mediation is partially compared.
Keywords: mediation, intellectual disputes, practice, reporting, professionalism.
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Meauauust ~ akTyanbHa ~ BBUJAY  THOKOCTH,  OBICTPOTBI,  3()(PEKTUBHOCTH
MpEeyNpPEKICHUS U YPETYIUPOBAHUS UHTEIUIEKTYaJbHBIX CIIOPOB. Takue cropbl OTHOCATCS
K CIOXHBIM genam.’ VX paspelieHne MeIMaTHBHBIM CIIOCOOOM IOMOMKET «PasTpPy3Ke»
CYJIOB ¥ pa3peUICHUIO TPABOBBIX KOHPIMKTOB B ONITUMAJIbHBIE CPOKH.

BepxoBueii Cyn P® mnpoananmusupoBan NPHUYMHBI HENOIYJISPHOCTH MEIHALUU.
Hanpumep, ormeuaercss noporoBusHa e€ yciyr. Tak, B Cankrt-lIleTepOyprckoit Toproso-
npombiieHHo nanare (CII6 TIIII) ycnmyru mocpenHuKa CTOST MUHUMYM Ui KaXIOH
ctoponbl 16500 pyOneit ¢ omuiatod KOHCYJIbTAIlMU IO HHTEIUIEKTYalbHBIM CIIOpaM II0
COTJIACOBAaHMIO CTOPOH.? JIpyroii NpPHYMHOM SBISETCA HENOBEPUE K Meauaropy. B
3aKOHOJATENFCTBE O MEAUAlMU He TpeOyeTcs HauMdue HOPUIMYECKOro oOpa3oBaHusL.’
[Mpumepro 20% nui, BKIIOYEHHBIX B Peectp memmaropos mpu CII6 TIIIL* He mmeror
ropuanueckoro obpaszoBanus. Ilpodeccuonanbusiii crangapt «Crneuuanuct B 00JacTH
MeIMalum»,’ YCTaHABIMBAET JUIS MEAMATOPOB B CIENUATN3MPOBAHHON cdepe 00sI3aHHOCTD
3HaTh MNpeAMeTHble 3HaHus 00 3Tol cdepe. Ho HeT 0OA3aHHOCTH NpPENCTaBIATH B
MHTEJJIEKTYalbHBIX CIopax y3komnpoduiasHoro meamaropa. JILA. Hosocénoa ormeuaer,®
yro cyapu Cyna no uHTeekTyanbHbiM mpaBaM (CHUII) mpoxonsr TOMOIHUTENbHYIO
KBIM(HUKAIUIO MO MEIMALlUH, JJIs Cy/Ied ToKa Heo0sS3aTeIbHYIO.

[IpunaBats Menuanuu 00s3aTENbHBIA XapaKTep HeEleleco00pa3Ho, MOCKOJIbKY, BO-
MEPBBIX, 3TO OYJET MPOTUBOPEUUTH €€ aJbTEPHATUBHOCTU. BO-BTOPBIX, HY’)KHO YYUTHIBAThH
IOPUANYECKYIO U (DAKTUUECKYIO MeIMa0eIbHOCTh CITOPOB.

MoOXHO NOAYEPKHYTh 3apyOeKHYIO MNpakTHUKy oOyudeHuss Mmenuanuu. B Poccun
npogeccuoHallbHasi ~ MOATOTOBKA  OCYLIECTBJIAETCS  OOBIYHO  CaMOCTOSTEIbHBIMU
opranmsauusamMu nim npu BY3ax. B wactHocTH, B 1iesx u 3aga4ax HanuonansHOro neHrpa
MEJUAIlMU 10 WHTeJUIeKTyanbHOi cobctBeHHOCTH Tipu PI'AVC, denepanbHOr0o MHCTUTYTA
MeJuaIii OTCYTCTBYET yKa3zaHue Ha oOydeHue memuarnuu. Omnako Pocmarent u EUIPO
COTPYIHUYAOT U 110 €& 00y4eHuIo.’

! Undopmarmonnoe mucsmo Ipesummyma Briciero Apb6utpaxuoro Cyma P® or 01.06.2014 Ne 167
«PexoMeHmannu MO TPUMEHEHHUIO KPHUTEPHUEB CIOKHOCTH CIOPOB, PAacCMATPUBAEMBIX B apOHTPaKHBIX
cynax Poccuiickoit @eneparny // BecTHuk sxoHOMHYecKoro npaBocyaus Poccuiickoit @eneparnuu. 2014,
Ne 9.
2 TTonoxeHne 0 c60pax M pacxoiax 1o o6ecIedeHNIo TPOBEICHHU TIPOIeayphl MEIHAINHN, KOHCYIBTAIINN 1
MIepPEroBOpHOro mporecca L[eHTpoM albTepHATUBHOIO YPeryaupoBaHUsS CIOPOB M Meawanuu mpu CaHKT-
IMerepOyprckoii  ToproBo-mpoMbiniicHHoi mamate. - URL: http://spbtpp.ru/uslugi/mediaciya/ (mara
obpamernns 01.04.2019).
3 ®enepanpusbiit 3ak0H 0T 27.07.2010 Ne 193-d3 (pen. or 23.07.2013) «O6 anbTepHATHBHON MPOLEIYPE
YPEryJIupoBaHus CIIOPOB C y4acTHEM IocpenHuka (mporeaype Meanaliun)» // Poccuiickas razera. Ne 168.
30.07.2010.
* HerocynapcTBeHHBIH PeecTp mpodeccHoHanbHBIX MEIMATOPOB (ITOCPEIHUKOB) LeHTpa ansTepHATHBHOTO
yperyiaupoBaHus criopoB n meamanmu mpu CankT-llerepOyprckold TOproBO-TMPOMBINIIEHHON majnare. -
URL.: http://spbtpp.ru/wp-content/uploads/2018/06/%D0%A0% pdf (zata obpamenus 01.04.2019).
® Tlpuka3 Muntpyma P® or 15.12.2014 Ne 10411 «O6 yTBepskaeHUH Npo(ecCHOHATBLHOIO CTaHAapTa
«Crnenuanuct B obrnactu Mequanmu (Meanatop) // bronnereHb HOPMAaTUBHBIX aKTOB (peiepabHBIX OPTaHOB
ucnonHuTenbHou Binactu. 27.07.2015. Ne 30.
® Hosocénosa JLA., Cepro A.I'. O mnepcrnekTUBax HCIOIb30BAHUS MEOUALMU [UIsl YpPEryJIUpOBaHUS
KOH(JIMKTOB, CBSI3aHHBIX C MHTEIUIEKTYAIbHOW COOCTBEHHOCTHIO // ABTOpuTeTHOE MHEeHue. 2017. Ne 6. C.
17-24.
" MeMopaHIyM 0 B3aMMOMOHHMAHMH TI0 JIBYCTOPOHHEMY COTPYIHHMYECTBY Mexny DenepabHoil ciyx6oit
UHTENIeKTyanbHol cobctBeHHOCTH (PocnaTeHT) M BemoMcTBOM 1O HMHTENUIEKTYaJbHOH COOCTBEHHOCTH
Eponeiickoro Coroza (EUIPO). - URL: https://rupto.ru/ru/documents/memorandum-o-vzaimoponimanii-
po-dvustoronnemu-sotrudnichestvu-mezhdu-federalnoy-sluzhboy-po-intellektualnoy-sobstvennosti-
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http://spbtpp.ru/uslugi/mediaciya/
http://spbtpp.ru/wp-content/uploads/2018/06/%D0%A0%25%20pdf
https://rupto.ru/ru/documents/memorandum-o-vzaimoponimanii-po-dvustoronnemu-sotrudnichestvu-mezhdu-federalnoy-sluzhboy-po-intellektualnoy-sobstvennosti-rospatent-i-vedomstvom-po-intellektualnoy-sobstvennosti-evropeyskogo-soyuza-euipo/download
https://rupto.ru/ru/documents/memorandum-o-vzaimoponimanii-po-dvustoronnemu-sotrudnichestvu-mezhdu-federalnoy-sluzhboy-po-intellektualnoy-sobstvennosti-rospatent-i-vedomstvom-po-intellektualnoy-sobstvennosti-evropeyskogo-soyuza-euipo/download

B 2013-2014 romax npuMupUTEIbHBIE TPOLIEAYPBI IPUMEHSIIUCH U 110 OTHOLIEHUIO K
MHTEIIEKTYanbHbIM criopam.! B Cnpaske 3a 2015 roa? 3T CIOphl HE YIOMHUHAIOTCS BOBCE.
B oruérax CHUIla c 2014 roma He 0TOOpa3mwyioch HU OJHOIO Jejia, KOTOpoe ObLIOo
paccCMOTpEHO ¢ ydacTMEM mocpennuMka. Ha moprame «Moit  apOutp»®  C10XkHO
MPOaHAIN3UPOBATh MPUMEHEHNE TPUMHUPUTEIBHBIX MPOLIEYP.

VYuurbiBasg KOH(QUICHIMAIbHBIA XapakTep MeIuallii, pPacCMOTPETh MNPAKTUKY €€
MpUMEHEHHS B c(pepe MHTEIIEKTyalbHOW COOCTBEHHOCTHU 3aTpyaHuTenbHo. [lo mpumepam
nocpenaudectea  BOMC* B HEKOTOPBIX  ClIydasxX  MOCPEAHMYECTBO  MO3BOIHJIO
COCpPEJOTOUNTh BHUMaHHE Ha BOMNPOCAX, KOTOpPbIE ObUIM PAaCCMOTPEHBI B CyAeOHOM
nopsanke. [IpuBnexanuch Takxke y3KonpoQUIbHbIE CIIEITUATNUCTBI.

Wrak, HeycToluMBa MeAMATUBHAs NPAKTHKA YPEryJIUPOBAaHUS HHTEIEKTYalbHBIX
CIIOPOB M HEBO3MOYKHO €€ MOJHOLIEHHO MPOaHAJIU3UPOBaTh. ITO 00YCIOBICHO: JTaOUIbHON
LEHOBOM MOJUTHUKOM MEIHWaTUBHBIX YCIYyr, (aKyJIbTaTUBHOCTBIO  CIELHMATU3aLUN
Meauaropa B cepe HMHTEIUIEKTYalbHbIX NpaB. AHaIM3 MEIUATUBHON MNPAKTUKH 3/€Ch
3aTPy/IHUTENEH WU3-3a HEJOCTATOYHOro yuéTa HMHTEJUIEKTyallbHbIX CIOpPOB B 0030pax u
oTuéTax CyJOB, HO OH HEOOXOJWUM JUIsl KOHTPOJS 32 JNWHAMUKOW pa3BUTHS MeEAHAlMHU B
cdepe UHTEIUIEKTYalbHbIX MPaB.
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COJIOBBEBA T.B.”

IIpumMupeHne Kak crnocod npeaynpe:kaeHust HeJJ0OPOCOBECTHOIO NMOBEAeHUSA
YUYACTHUKOB I'PAKAAHCKOT0 CYA0NPOU3BOACTBA

AnHoTtanus: J[aHHash cTaThs MOCBAIICHA PACCMOTPEHUIO MPUMHPECHHUS CTOPOH Kak
cnocoba  TMpeAynpekJIeHUs  HEeIOOpPOCOBECTHOTO  MOBEACHUS  YYaCTHHUKOB
IPaXKIaHCKOTO CYJIONpPOM3BOJACTBA. B cTaThe OTMEUEHO, YTO MPUMHUPHUTEIBHBIE
IpoLEeaypbl MOTYT HMCHOJIB30BAaThCSl CTOPOHAMHU B LENSAX, NPOTHBOPEYAILUX LIEIU
IPAXKIAHCKOTO  cygompous3BoAcTBa. llpemyaraer  yCTaHOBUTh  OIPEAECIEHHBIE
HEOJIaronpuATHbIE  TOCHEACTBUS Uil  MPEAyNpexACHUS  HeA00pPOCOBECTHOTO
NOBEJEHUS CTOPOH.

KitoueBbie ciioBa: rpaxkaaHCcKoe CyAONPOU3BOACTBO, HEAOOPOCOBECTHOE MOBEICHNUE,
CTOPOHBI, IPUMUPUTENBHBIE IPOLIETYPbL, MEAHALUS, COTJIAIICHHE.

Reconciliation as a way to prevent unfair behavior of participants in civil
proceedings

Annotation: Reconciliation as a way to prevent unfair behavior of participants in civil
proceedings. This article is devoted to the consideration of reconciliation of the
parties as a way to prevent unfair behavior of participants in civil proceedings. It is
noted in the article that the conciliation procedures can be used by the parties for
purposes contradicting the purpose of civil proceedings. It proposes to establish
certain adverse consequences for the prevention of unfair behavior of the parties.
Keywords: civil proceedings, unfair behavior, parties, conciliation procedures,
mediation, agreement.

“ COJIOBBEBA TATBAHA BJIIAJJMUMUPOBHA, npodeccop xadenpsl rpaxJaHCKOro mpoiiecca
OI'BOY BO «CapatoBckasi rocylapCTBEHHAs IOPUIWYECKAs AKAAEMUs», JTOKTOP HOPUAMYECKHX
Hayk, gouneHt. SOLOVIEVA TATIANA V., associate professor of the department of civil
Procedure of the Saratov State Law Academy, doctor of legal sciences.
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B nacrosiiiee BpeMs MUPHOE YpPETYyIUPOBAHUE CIIOPOB SIBIISIETCA AKTYaJbHOU
TEMOW, HCCIENYEMOM B HayKe TpaXAaHCKOro mpoueccyalbHOro mnpasa. OgHaKo
MOKHO KOHCTAaTUPOBaTh, 4YTO MHUPHOE YPEryJIUPOBAHUE CIIOPOB Ha MPAKTUKE
MPUMEHSIETCS. JIOCTaTOYHO PEAKO, YTO OO0YyCIOBIEHO (paKTOpaMH IPaBOBOIO,
COITMAILHOTO ¥ SKOHOMHUYECKOTO Pa3BUTHUS IOCY1apCTBa U OOIIECTBA.

HecmoTpst Ha Takre OUEBUIHBIE MOJIOKUTEIBHBIE MOMEHTHI Pa3pelICHUs Copa
BO BHECYJEOHOM TOpSAJIKE, KaK COXpaHEHHUE OTHOIICHUN CTOPOH CIOpa, BBLICOKUM
YpPOBEHb CBOOOJBI peanu3aliu MpaB, SKOHOMHS BPEMEHHBIX U MaTepHAIbHBIX
3aTpaT, CHUKEHHE PUCKOB M IIp.}, Tpolecc NPMMHUPEHHS HE MMEET JOCTATOYHOIO
pacrpocTpaHeHus: B cepe yperyIupoBaHus TPakIaHCKUX MPaBOBBIX CIOpPOB. Tak, B
oTyeTe O pabore CynoB 0OIIeH OPUCIUKIMK 3a TepBoe nonyroaue 2018 roma mo
PACCMOTPEHUIO TIPAXJAHCKUX UM aJMUHUCTPATHBHBIX JIel%, yKa3aHO, YTO
IIPOU3BOJICTBO MPEKPAIEHO B CBSI3U C OOpaIlleHUEM K TpoIeaype Meauanuu mo 646
JenaM, BCEro JKe€ MOoCTynwio B cyabl 8168664 3assnenuit. M3 npuBeneHHOU
CTaTUCTUKM MOXHO TIPUWATH K BBIBOAY, YTO KOJHUYECTBO J€J, OKOHYEHHBIX
NOCPEJICTBOM MPUMEHEHHs mpoueAaypbl meauanuu, coctaisier 0,008% ot obmiero
KOJIMYECTBA 0OpaIleHui B CY/I.

Heo6xoauMo OTMETHUTh, YTO CYIIECTBYIOIIME HOPMATUBHBIC MPEANMHCAHUS,
peryJMpyrone NOpsSJ0K MPUMHUPEHUS CTOPOH, HE IMO3BOJISIIOT B TMOJHOW Mepe
UCIIOJIB30BaTh JIAHHYIO MPOIEAYPY IJIs yperyiaupoBanus cropoB. [Ipu obparienun
TekcTy ['paxnanckoro mpoueccyaibHoro kojekca P® (manee — I'TIK P®) moxHO
OTMETUTh, YTO NPUMHUPEHUIO IOCBAILICHBI OTIEIbHBIE CTAaTbH, HAXOIAIIHECS B
Heckolbkux rnaBax. Kpome toro, B I'TIK P® ucnons3yroTcs pa3inuyHble TEPMUHBI,
IPUMEHSAEMBIE B MPOLIECCE TPUMUPEHUSI CTOPOH, & UMEHHO, IPUMHUPEHUE, MUPOBOE
corjamienue, Menuanua. Hampumep, npuMupeHue yrnoMuHaeTcs Mpu 0003HAYEHUU
3a7a4 TOJATOTOBUTEILHOM CTaJMM Tpa)kJIaHCKoro cynpomnpousBojctBa (cT.148 T'TIK
P®), a Takke mpu BBIHECEHUM OMNPEACICHUM CYAOM O MNPUHATHH 3asBICHUSA K
IPOU3BOACTBY U PACCMOTPEHHH JI€Jia B YIPOIICHHOM MOPSAKE WIH O MEPEeXoAe K
pPacCMOTPEHUIO [ieJla B YOPOILUEHHOM IMOPSAKE CyAbs YKa3blBa€T CTOpPOHAM Ha
BO3MOXKHOCTh TmpumupeHus (ct. 232.3 TTIK P®). MupoBomy coriamieHuro
nocssiena cr. 39 I'TIK P® u psg apyrux crateil, CBS3aHHBIX C MOCJIEICTBUSIMU €T0
3akmouenus. Hampumep, ct. 134 T'TIK P® npegycmaTtpuBaeTr OTKa3 B MPUHSATHU
3asBJICHUS IIPU HAJMUYWK OINPEIEIICHUS Cya O MPEKPAIEHUH TPOU3BOACTBA MO JEIy
B CBA3U C 3aKiloueHHeM MupoBoro cornamienus, cr. 220 I'TIK P® B kauectse
OCHOBaHMS NPEKPAILCHUS NPOU3BOJACTBA IO JI€Jy HA3bIBAET YTBEPKIACHHOE CYIOM
mupoBoe corjamenue. M Heckombko HOopM ['TIK P® nocesimensl Meauanyu, Kak
MHUPHOMY TOPSAJKY yperyiupoBaHus crnopoB. B uwactHoctu, B cT. 150 I'TIK PO
3aKpEIIEHO, YTO CYyJl MOXET HAMpaBUTh CTOPOHBI K MEIMATOPY Ha JIFOOOW CTaauu
cynonpous3Boactea, cT. 169 I'IIK P® npenycmaTrpuBaeT BO3MOXHOCTH OTJIOKHUTH

! Ko6nesa M.M. BoccTaHOBUTENEHOE MPABOCYANE U MEIHALHS B CyJI0NPOU3BOACTBE CYAbH
// CIIC «KoHncyabTanT miocy. 2016.

2 Oruer o paboTe cyaoB OOIIEH IOPHCAMKIMH IO PACCMOTPEHMIO TPAKIAHCKUX MU
aMUHUCTPATUBHBIX nen 3a 1 MOJIYTOJIue 2018 T. // URL:
http://www.cdep.ru/index.php?id=79&item=4758 (nata o6pamenus 19.03.2019).
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pa3OupaTenbCTBO JieNia B CBSI3U C 0OpallleHHeM CTOPOH K MPONEAYype MEAUAIUU, U CT.
172 T'TIK P® ycranaBnuBaeT 0043aHHOCTb CY/JbU BBIICHUTH Y CTOPOH, HE JKEJIal0T JIi
OHM IpoBecTH Ipoueaypy meauauuu. llpeacraBnennsii ananmns HopMm ['TIK PO ne
MO3BOJISIET TOBOPUTh B HACTOSIIMA MOMEHT O TMPUMUPEHHH KakK OTAECIbHOM
WHCTUTYTE TPaXXJAHCKOTO MPOIECCYyalbHOro0 IpaBa, T.K. JIIOOOW WHCTUTYT IpaBa
MPEJCTaBIsAeT COOOW COBOKYIMHOCTH HOPM, pPEryJUPYIOIIUX OINpeaeIeHHYIO
Pa3HOBUAHOCTH OOIIIECTBEHHBIX OTHOIIEHUM.

[lonoxurenbHbM HampaBiaeHueM coBepiieHcTBoBaHus [1IK PD B wyactm
MIPUMHUPEHUS] U MUPOBOTO COTJIAlIEHUs HEO0X0IUMO Ha3BaTh DeniepaabHbIi 3aKOH OT
28.11.2018 Ne451-®3 «O BHeceHMM H3MCEHEHHH B OTHACJIBHBIE 3aKOHOHATCIILHBIE
akThl Poccuiickoii denepauun», rae B riaase 14.1. 3akperuisitoTcss MPUMUPUTETbHbBIE
npoleaypsl U MUpOBOe corjamieHue. OaHako, JaHHAs TJIaBa HE B MOJHOM OObeMe
peryJIMpyeT NPUMHUPUTEIBHBIC TPOLEAYPbl, B YAaCTHOCTH, B HEW YKa3aHO, 4TO
NPUMHUPEHUE CTOPOH BO3MOXKHO IyTEM 3aKIIOYEHUS MHUPOBOTO COIJIAUICHUS U
MeIMalru, & TAKKE€ YCTAHOBJICH MOPSIAOK 3aKJIIOUEHUSI, YTBEPKACHUS U UCTIOTHEHUS
MHUPOBOTO COIJIAIICHHWS, U TpeOOBaHUs, TIpeABsABIsAeMble K ero ¢GopMe u
coaepxkanuto. [Ipu 3TOM, BO3MOKHOCTb OTJIOKEHHUS PACCMOTPEHUSI M Pa3pelieHUs
Jiera B CBSI3M C OOpallleHHeM CTOPOH K MpoIeAype MeIHualuu ocTaiach B cT. 169
['TIK P®, yto npeacraBisgeTcss HE COBCEM JIOTUYHBIM. [[ymMaeTrcs, 4To JaHHask HOpMa
JO0JDKHA OBITh pasMmenieHa B HoBoW penakiuu ['TIK P® B 4.3 cr. 153.1. kak: «Cyn
MOKET OTJIOKHUTh pa30OUpaTeIbCTBO Jiefia HAa CPOK, HE MPEBBIMIAIOIINKN IECTUIAECATH
IHEN, MO XoJaTaiicTBy OOEHWX CTOPOH B CiIy4yae NPHUHATHS HUMHU pPEHICHUS O
IIPOBEICHUU ITPOLEAYPHl MEIUALMN WIIX UHBIX IIPUMUAPHUTEIIBHBIX IIPOLIEAYPY.

Kpome Ttoro, B rmaBe 14.1 He pemieH Bompoc O IOPUAUYECKOW CHIIE
MEIMAaTUBHOIO  COrJIallleHUus. B pOCCUHCKOM  3aKOHOAATENbCTBE  JCHUCTBYET
HOPMATUBHBIN aKT, PETYJIUPYIOLINN NPOLEYPY PUMHUPEHUS U BCE CBSA3aHHBIE C HEU
BOMPOCHI, a HWMeHHO, {enepanbHbIi 3akoH «O0 aJbTEepHATUBHON TMPOLEAYpPE
YperyIupoBaHus CIOPOB C y4acTHEM MOCpeaHuKa (poueaype Meauamun)»*. OaHako
B 4.3 cT.12 pgaHHOro 3aKOoHa 3aKpPEIJIEHO, YTO MEIWATUBHOE COIJIAIICHUE,
JOCTUTHYTOE CTOPOHAMU B pe3yibTaTe MPOLEAYpbl MEIUAllMU, MOXKET OBITh
YTBEPKACHO CYAOM WIM TPETEUCKHM CYJIOM B Kaue€CTBE MHPOBOIO COIJIALICHUS.
NHpIMM crmoBamMu, W B 3TOM HOPMATMBHOM aKT€ 3aKOHOJATENb HE MNPUAAET
MEIUATUBHOMY COIJIAIICHUIO O0S3aTeNbHOW CHUJIBI 10 MOMEHTAa, IIOKa OHO HeE
YTBEPKAECHO CYJIOM.

OTtcyTcTBHE B HOPMAaTHUBHBIX aKTaX OTBETCTBEHHOCTH 3a HEIOOPOCOBECTHYIO
pealn3alMio MpaBa Ha MCIIOJIB30BAHHUE IMPOLEAYPHl MEIUALUH, TAKXKE HETATUBHO
CKa3piBaeTcss Ha HJ(PGEKTHBHOCTH TNPUMHUPUTENBHBIX TPONEAYp W B  IEIOM
nmpaBocynuss mno rpaxigaHckuMm JnenaMm. B Konoenumm enmHoro ['paxpgaHckoro
MPOLECCYATBHOTO KoAeKca PO oTMeueHO, YTO 1Sl MPEAYNPEKICHUS UCITOIb30BaHUS
MpOUEAYpPhl MEIHAUMUA B LEJNSIX 3aTATMBAHUS T'PaXTAHCKOTO CYIONPOU3BOJICTBA,
1enecoo0pa3Ho MPeyCMOTPETh CPOKU MPOBEACHUSI MPUMUPUTEIBHBIX MPOLEAYP U

! ®enepanbupiii 3akon or 27.07.2010 Ne 193-®3 «O6 anbTepHAaTHBHOI Ipolexype
ypEryJIHpPOBaHUs CIIOPOB C ydyacTHeM nocpeanuka (mporenype meauarun)» // C3 PD. 2010. -Ne31.
-cT. 4162.
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MOCTECTBUSL B CJIyYasiX MCKYCCTBEHHOTO 3asiBICHHS XOJATaliCTB O HaMEpPEHUU
MPOBEICHUN MPUMHUPHUTEIBHBIX Tpoueayp. W manee OTMEUEHO, 4YTO BO3MOKHO
MCIIOJIb30BaHUE MEXaHU3Ma pearupoBaHUsl Ha 3JI0YNOTpeOJeHHUE MPOLEeCCyalbHBIMU
npasamul. OTMETHM, 4YTO 3aKOHOAATENb MPEAYCMOTPEN CPOKH HpPOBEICHHS
Meauanuu, B yacTHocTd B 4.1 cT. 169 T'TIK P®. OTHOCHTEIHLHO BO3MOKHOCTH
MPUMEHEHUS! OTBETCTBEHHOCTH 3a 3JI0ynoTpediieHue npaBom ykaxeM, yto ['TIK PO
HE COJIEPKUT CaMOT0 OMpPEACIICHUS «3JI0yNOTpeOIeHNE TPOIIECCyaIbHBIM MTPAaBOMY U
KOHKPETHBIE MEpbl OTBETCTBEHHOCTH, 3a uckiatouenneM cr. 99 TTIK PO,
3aKpEIUISIIONIE KOMIEHcaluio 3a mnorepro BpemeHd. B Konuenmuu Ttakxke He
OTpENIeNICHbl MEpPhl OTBETCTBEHHOCTH 3a 3JI0YNOTpeOJIeHHE MpoIecCyaTbHbIMU
paBaMHu.

Jlymaercsi, 4TO B Tpa)KJaHCKOM CYAOTPOU3BOACTBE MPUMHUPEHUE B €r0 CBS3H C
HEJJOOPOCOBECTHBIM  TMOBEJACHUEM JIMIl, Y4YacTBYIOIIUX B JieJie, HEOOXOJIUMO
paccmaTpuBaTh B HECKOJIBKMX ACIEKTaX.

be3yciioBHO, HMCIMONB30BAaHME MPUMHUPEHHUS]  TO3BOJISIET  NPEAYNPEIUTD
HEJJOOpPOCOBECTHOE TMOBEACHUE YYACTHUKOB TPa)XKAaHCKOTO CYAOMPOU3BOICTBA,
CBSI3aHHOE C peaju3alieil rpaXJaHCKUX MPOLECCyaldbHbIX MpaB. A UMEHHO, €CIu
criop OBUT YperyJupoBaH 3a paMKaMHu CyJaeOHOTro pa30upaTeinbCTBa M JIOCTUTHYTO
MHPOBOE COIJIAIICHHE, TO B CaMOM CYyJAeOHOM pa3OupareabCTBE HE TOCIEIyeT
3asBJICHUS] HEOOOCHOBAHHBIX XOJATalCTB O MPUBJICUCHUH CBUCTEIICH, HA3HAUYCHUH
skcrepTu3bl U T.0. Kpome Toro, nMia, ydacTBylollde B Jeine, He OyayT
pealn30BbIBaTh TAaKUE JMCIIO3UTUBHBIE IIpaBa, KaKk W3MEHEHHUE MpeaMeTa Wi
OCHOBAaHMS HCKa, YBEJIWYEHHWE HCKOBBIX TpPEOOBAaHUN M OCYIIECTBISATH WHBIC
IIPOLIECCYANIbHBIE JEUCTBUS B LIEJSAX 3aTATUBAHUs CyAONPOU3BOACTBA. Takxke, criop,
yperyJaupoBaHHBINA 32 paMKaMH CyA€OHOTO pa30upaTenbCTBa, pa3pelieHne KOTOpOro
IOATBEPKIACTCA MENUATUBHBIM COTJIAILIEHUEM, YTBEPXKIACHHBIM CYIAOM, BpSI JIHU
OyZeT mepeaaBaThCs B CYJ BBIMIECTOSINIECH WHCTAHIIMHU, BBUAY AOCTHXKEHUS YCIOBUM,
KOTOpBIE  YIOBJIETBOPAIOT 00€ CTOpoHBbl. HWMHBIMU CJOBamMH, HCIOIb30BaHUE
IPUMHPEHUS IO3BOJIUT COKOHOMUTh MAaTEPUAIIBHBIE U BPEMEHHBIE PECYPCHI KaK Cya,
TaK ¥ JUL, Y4aCTBYIOIUX B JICJIE.

Ho, crout yuuTeiBaTh, 4YTO MCIOJB30BAHUE MPUMHUPEHUS MOKET IMOCIYXKHUTh
CrIocoOOM HEIOOPOCOBECTHOW peanm3aluu  TpOIecCyalbHbIX MpaB. [lockombKy
oOparieHre K MeIUallud MOXKET WMETh IeJb 3aTSITUBAHMS CPOKa PACCMOTPEHUS U
paspenieHus e, MPOBEJeHUsI KaKUX-THO0O0 NEHCTBUN C MMYIIECTBOM C IICNIBIO €ro
COKPBITHS WJIM YHUYTOXKEHUSI, IPUUYNHEHNE ITPOTUBOIOJIIOKHOU CTOPOHE CHOPA UHBIX
HEOJAroNmpUATHBIX — IMOCASACTBHM. B mrobom  cimydae, Takue — JEHWCTBUS
3aMHTEPECOBAHHBIX JIML IPUYUHAIOT BPEJl HE TOJIBKO MHBIM JIMIIAM, YYAaCTBYIOIIUM B
JieJie, HO U MPaBOCY/IMIO B LIEJIOM.

CopaseqyinBo otmeuaer FO.A. IlomoBa, 4To B CTaauM MOJATOTOBKH J€Na K
CyieOHOMY pa30upaTeNbCTBY CYJibsi BOpPaBe MPEIJIOKUTH CTOPOHAM MPOUETYPY
MEIWAlUK, PAa3bsSICHAS KM OCHOBHBIC TMOJIOKEHHS COOTBETCTBYIOIIUX HOPM H
BO3MOKHbBIE Pe3yJIbTaThl MPOBEJICHUS JaHHOM MpoIeAYyphl. 3a/1aua CyJbU - yOeIUTh B

! Konnenmus eaunoro I'pa’kaaHCKOro mpolieccyanbHOro kojaekca Poccuiickoit ®eneparuu /
Beryn. Cnoso I1.B. Kpamenunnaukosa // M.: Cratyt, 2015. - C.83-84.
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MPEUMYIIECTBAX  MEIWATUBHOW  MPOIEAYpPhl  Tepel  CcTporo  (hopMabHBIM
TPaAMIMOHHBIM CIIOCOO0M CyneOHOro pasbupaTenbcTal,

[Ipu >TOM, B MENAX NPEAYNPEKIACHUS HEIOOPOCOBECTHOTO IOBEICHUS
VYaCTHUKOB  TPAXKIAHCKOTO  CyIONPOM3BOJACTBA B  BHUAE  HCIIOIH30BAHUSA
MPUMHUPHTEILHBIX MPOIIEAYP, CY/l OTKIAAbIBasl PACCMOTPEHHUE U Pa3peIlIeHHE Jieia Ha
IIECTUICCSITHIHEBHBIA CPOK, JOJIKEH 0053aTh CTOPOHBI MPEAOCTABUTh MEIUATHBHOC
corjalieHue, MoJay4YeHHOE M0 pe3yibTaTaM MPOBEAEHUS MPOLEypbl MEIUALUH, TU00
JOKYMEHTBHI, TMIOATBEPKIAIOIINE, YTO CTOPOHBI HE TPUIILIN K COTJIACHIO (COTJIAIICHHE
CTOPOH O TIPEKpAIlCHWH TPOIEAyphl MEIuallid, 3asABICHUE MeEIuaTropa o
NPEKPAIICHUN TPOIEAYPhl MEIUAIINHN, ITMCHMEHHOTO 3asBJICHUS OJHOW U3 CTOPOH 00
OTKa3e OT MpoBeJeHUs mporeaypsl Meauanuu). Cya Takke JOJDKEH MPEeayNnpeInuTh
CTOPOHBI O BO3MOXXHOCTH TMPUMEHEHUS K HUM MEp OTBETCTBEHHOCTH. lIpu 3TOM
HETIpe/ICTaBlIeHUEe JOKYMEHTOB, YKa3aHHBIX paHee, CYAy JOJDKHO OBITh PacCICHEHO
Kak 0e3ycioBHasi HeJOOPOCOBECTHAS peaan3alysl MPoIecCyaabHOTO IpaBa.

HecMmoTpst Ha To, 4To oOparieHHe K MPUMHPUTEIBHBIM TPOIEAYypaM B IICIISIX
yperyJupoBaHusl Cropa SIBJISICTCS JHUCIIO3UTUBHBIM IMPABOM CTOPOH M peam3alius
JAHHOTO TIpaBa 3aBHCHT OT WX BOJICU3BSIBJICHUS, OHO HE JIOJDKHO HCIIOJIB30BATHCS B
IEeJIsAX, MPOTHBOPEYAINX IEIH TPaXKITaHCKOTO CYAOMPOU3BOJCTBA - 3alIUTE MPaB,
cBOOO/I M 3aKOHHBIX MHTEPECOB 3aMHTEPECOBAHHBIX CYOBEKTOB. M B ciydae, eciu
CTOPOHBI BOCIIOJIb30BAJIUCh MPOIECAYPOH MEAWAIIMM B HMHBIX IEIAX (3aTATHBAHUE
CPOKOB pacCMOTpPEHHMs W paspeuieHus Jell, MNPUYUHEHHUE JIPyroil CTOpOHE
HETaTUBHBIX TMOCJEICTBUM), CyAbs JOJKEH ObITh HaJENIeH MPAaBOM Ha MpPUBIICYECHHUE
BUHOBHBIX K OTBETCTBEHHOCTH. JlymMaeTcs, Takas OTBETCTBEHHOCTH JOJKHA OBITh
BhIpa)KEHA B BHUJI€ HEOJArONpUsTHBIX MocieacTsuil. Hanmpumep, B ciayyae obpalieHus
CTOPOH K TMpPOLENype MEAHAlMH, CYAbS ITOJDKEH MpeaylnpeiuTb HX, 4YTO IMpHU
HEOJIaronmpUATHOM MCXOZE MpoIeAyphl Meauanuu (0e3 ITOCTHXKEHHS COTJIACHs),
BO3BpalIasiCh [JIi PACCMOTPEHUS M pa3pelieHHsl Cropa B CyA CTOPOHBI OyayT
OTpaHUYEHbl B pealn3aliy MpollecCyalbHBIX TMpaB, B YaCTHOCTH, B paMKax
cyneOHOro pa3duparenbcTBAa OHH CMOTYT CCBUIAThCA B OOOCHOBAaHHWE CBOMX
TpeOOBaHUU TOJIBKO Ha T€ JI0Ka3aTelIbCTBA, KOTOpPbIE OBLIM TPEICTABICHBI IMpU
MPOBEJICHUH MEIHAINH, a TAKKe OTPAHUUYCHBI B Peasin3alliil JUCTIO3UTHBHBIX TMPaB:
W3MEHEHHE TMpeaMeTa WM OCHOBAaHHUS HCKa, YBEIWYCHUE HCKOBBIX TPeOOBaHWUIA,
MPEIBIABICHUE BCTPEYHOTO HCKA.

B Tom cnydae, ecnu cynbs yCMOTPUT B TPOBEIEHHOMN MPOIEAYPE MEAHAINH
HEZI00POCOBECTHOE TIOBEJICHHUE OJHOW M3 CTOPOH, HAINPaBICHHOE HA HE JOCTHKEHUE
[IeJM TIPABOCYMS, TO OH BIPaBE OTHECTH BCE Cy/EeOHBIE PACXONbl HA 3Ty CTOPOHY,
eclii HeA0OPOCOBECTHOCTh OyneT JOoKa3aHa. JTO BIIOJIHE corjacyercs ¢ 1. 38
noctaHoBneHus [Inenyma BepxoBaoro Cyaa P® ot 21.01.2016 Ne 1 «O HekoTopbIx
BOIIPOCax MPUMEHEHHS 3aKOHOAATENbCTBA O BO3MEIICHWU W3JIEPKEK, CBSA3AHHBIX C

! Tlonosa FO.A. Cyne6Has Menuanus Kak pe3eps CHUKEHHs CyleOHOM Harpy3Ku: Ipo6aeMbl
teopuu U npakTuky // Cyaps. -2018. -Ne 8.
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pPaccMOTpeHHEM Jena»’, Te 3aKkpeIvieHa OOA3aHHOCTh JIMI, YYAaCTBYIOMIUX B JEIE,
MOJIb30BaThCS CBOMMHM IpaBaMu J00pocoBecTHO. W nmamee oTMeueHo, 4TO Mpu
HEZJOOPOCOBECTHOM IOBEJECHUH, €CIU TAaKOE€ MOBEJEHUE IMOBJIEKIO CPbIB Cy/1eOHOr0
3acenaHus, 3aTATUBAHUE CyneOHoro nporecca, BOCIIPENSATCTBOBAHUE
PACCMOTPEHMIO JieJla U MPUHIATHIO HTOrOBOTO CYJIEOHOro akra, CyJ BIpaBe
BO3JIOKUTh  CYyJIeOHbIE HU3JEPKKM Ha JIMIO, 3J0YNOTpeOHuBILIEE CBOMMU
IpoLEeCcCyadbHbIMM IIPaBaMH M HE BBINOJHUBIIEE CBOMX MPOLECCYAIbHBIX
00s13aHHOCTEH.

[logBoast wuror, 1enecooOpa3HO 3akpenuTh B  HOBOM riaBe  14.1
«IIpumupurensupie npouenypsl. MupoBoe cornamenue» [TIK PO crnenyromue
NOJIOKEHMsI. YKa3aTh 4YTO, B KaU€CTBE MUPOBOIO COIJIAIICHUS CYAOM MOXET OBbITh
OPU3HAHO MEAMATUBHOE COIJIAIIEHUE, JOCTUTHYTOE CTOPOHAMHU. Y CTAHOBUTH, YTO B
Clly4ae OTJIOKEHHUsl Cy/neOHOro pa30upaTenbcTBa B CBS3U C OOpallleHHEM CTOPOH K
OpoLenype MeAualuu, CyAbs JOJDKEH MPEeaynpeauTb HUX O BO3MOXKHOCTHU
HACTYIUICHUSI ~ HETaTHBHBIX  TIOCIEACTBUHA  KaK HMYLIECTBEHHOTO, TaK U
HEMMYIIECTBEHHOT'O XapaKTepa, B CIy4yae JI0Ka3aHHOCTU UCIIOJIb30BAHUS MPOLIETYpPbI
MEIuali B LENSIX, NPOTUBOpPEYALIUX LEIU Tpa)kAaHCKOro CYyIONpPOU3BOJICTBA U
OPUYMHEHUS HETaTUBHBIX IMIOCIEACTBUM JUUAM, YYacTBYIOIIMM B Jejle, U
npaBocyauto B 1enoM. Jlymaercs, ykazaHHbIE NPEJIOKEHHUs TMO3BOJAT Oosee
3¢ (}PeKTUBHO  HCMHOJB30BaTh  MNPUMHUPEHHE B LEMAX  MOPeayHpesKIeHUs
HE100pOCOBECTHOTO MOBEAECHHSI YH4aCTHUKOB I'PaXAaHCKOI0 CyIONPOU3BOICTBA.
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CUAOPHUHA J.E.*

I[Ipo61eMbl NpMeHEeHUsA MeIUAIIMHU B CIIOPAX O JeTAX B PAMKAaX peajin3anun
noJioxkeHuii 'aarckoil KOHBEHIIUM 0 I'PAKIAHCKO-TIPABOBBIX ACMEKTAaX
MeKAYHAPOIHOro moxumenus gerein 1980 r.

AnHoTanpa: CraThbsi NOCBSALIEHA aHAIW3y MEAUAlUU KAaK aJlbTEPHATUBHOW MPOLEAYPHI
YPETYJIUPOBaHUSA CIOPOB O JETSIX B paMKax peanu3auuu mnonoxeHni KonBeHmmm o
IPAXKJAHCKO — MPABOBBIX aCIEKTax MeXayHapoaHoro noxuumeHus aerer 1980 r., a taxxke
BBISIBJIEHUIO MpPOOJIEM, BO3HMKAIOUIMX IPU NPUMEHEHHH MEIUATHUBHBIX MpPOLEAYp IO
JTAHHOW KaTeropuu nen B Pocculickon denepanni.

KiroueBpie cioBa: MHCTUTYT BO3BpALLCHMS JETEH WIM OCYLIECTBICHUS IpaB JOCTyIa,
MeJMalNsl, CEMENHO — IPABOBBIE CIIOPHI, 3AIIUTA IIPAB U 3aKOHHBIX HHTEPECOB JIETEH.

Problems of the use of mediation in child disputes in the framework of the
implementation of the provisions of the Hague Convention on the Civil Aspects of
International Child Abduction in 1980

Annotation: The article is devoted to the analysis of mediation as an alternative procedure
for settling child disputes within the framework of the implementation of the provisions of
the Convention on the civil law aspects of international child abduction in 1980, as well as
the identification of problems arising from the application of mediation procedures in this
category of cases in the Russian Federation.

Key words: institution for the return of children or the exercise of rights of access,
mediation, family law disputes, protection of the rights and legitimate interests of children.

B Hacrosmee BpeMs 3aKOHOMEPHOM  TEHACHIIMEH  SIBISETCS  BHEAPEHUE
KOHCTPYKTHUBHBIX CIIOCOOOB pa3pelieHns KOH(OIUKTOB, MO3BOJISIIOIINX MOJIYYUTh PE3YJIbTAT,
MaKCHMAaJbHO YCTPauBaIOmIMii Bcex ydacTHHKOB cropal. IIpu 5TOM, OCHOBHOM WENBIO
BBICTYNIA€T HE CrjaXWBaHUE MpoOJeMbl M TIOMCK KOMIIPOMHKCCA, a BbIpabOTKa
B3aMMOBBITOJTHOTO BapHaHTa pemieHus KoH@uukTa. OnucaHHas TEHICHIIUS 3aTparuBacT U
chepy ceMelHbIX npaBooTHOIIeHU. Hanbonbiiee 3HaueHre, B paMKax paccMaTpuBaeMoun
KaTeropuu, MPUAAETCA YPETYIHUPOBAHUIO CEMEHHBIX KOH(MIMKTOB HAa MEKIOCYAapCTBEHHOM
YPOBHE, CBSI3aHHBIX C HE3aKOHHBIM II€pEMENIEHUEM JIeTeld 3a Npenesbl TocyaapcTBa
MIOCTOSTHHOTO TPOXXKUBAaHUS, UX YyJEpKaHUEM, a TakKe OTKa3oM OJHOT0 W3 POJIUTENEH,
MPOXKUBAIOIIUX B Pa3HBIX TOCYAAapPCTBAX, B 00ECIIEUEHUH IpaBa J0CTyIa APYroro poauTess
K OOIIIEHHUIO ¢ PEOCHKOM U Y4aCTHIO B €r0 BOCIIUTAHUU.

AKTYyanbHOCTh Pa3BUTHUS MPOLECCOB MHUPHOTO YPETYJIUPOBAHUS MEXIYHapOIAHBIX
CEMEHHBIX KOH(MIUKTOB C ydacTHUEeM JieTell, 00yClOBJIeHa, B MEPBYI OYepeib, TEM, YTO

*CUJOPUHA JAPbSI EBI'EHBEBHA, 3amectuTens HadaJbHHKA OTAENAa 110 OOCCIICYCHHIO AEATCIBHOCTH
npesuauymMa JIeHHHrpaJcKoro oONacTHOrO cyda, CTYISHT MarucrpaTypel 2 Kypca (akynbTeTa IOArOTOBKH
CIIEIMATINCTOB Uil cyfaeOHOH cucremsl (fopuanmdeckuid ¢axymnsTeT) CeBepo-3amanHoro ¢unnansa PIBOYBO
«Poccuiickuii rocynapcrBennsiii yanBepcuret npasocyamsi»y. SIDORINA DARIA E., Deputy Head of the Department
for Supporting the Presidium of the Leningrad Regional Court, 2-year Master's Student, Faculty of Training Specialists
for the Judicial System (Law School) of the North-West Branch of the Russian State University of Justice.

Manteneesa M.A. CemeliHas Menuanusi Kak ajdbTepHATUBHAs TPOIEAypa paspelueHus crnopos // BecTHuk
Hmxeroponckoro yausepcutera nmenn H.U. Jlobauesckoro. -2014.- Nel-2. C. 452.
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cyneOHble U aJMUHUCTPATUBHBIC OpPraHbl 3a4acTyl0 HE MOTYT MOJHOCTBIO pa3peliuTh BCE
BOIIPOCHI, JIeXkKAIIUE B OCHOBE MEXIyHApOJHOro cemeiHoro koHduukra. bonee Ttoro,
OYEBHUJIHO, 4YTO JAXE CAMOE CIPABEIIMBOEC W 3aKOHHOE pEIICHUE CyJa HE OTBEYAET
HaWIy4IIHM MHTEpecaM pebenkal,

ColleliCTBHI0O MUPHOMY YPETYJIUPOBAHUIO CIIOPHBIX BOMPOCOB IMPHUIAECTCS 3HAUYCHUE
mpu npuMeHeHnn ['aarckorr KonBeHmmm ot 25.10.1980 r. «O rpaknaHcko — NPaBOBBIX
ACIEKTaX MEKIYHApPOJHOrO MOXHUINEeHHs nereh» (mamee — Kombenmms 1980 r.)?, kak
YHHUBEPCAITBHOTO MEKTOCYJaPCTBEHHOIO MEXAHU3MA, PETYIUPYIOLIET0 ceMelHble cropbl. C
Y4ETOM Ba)KHOCTH MHUPHOTO pa3perieHus KOH(INKTA, BO3HUKIIETO B CBS3H C MOXHUIICHUEM
WU yAep)KaHueM peOeHKa UM OCYIIECTBICHUEM MpaB JOCTYyIMa, M. «c» cT. 7 KoHBeHunu
1980 r. 3akpemisieT 0053aHHOCTh FOCYJAPCTBEHHBIX OPraHOB BJACTH, B MEPBYIO OYEPE[b,
MIPUHATH BCE HEOOXOUMBIE MEPHI JIJIsi 0OecTieueHus: T0OPOBOJILHOTO BO3BpaIlleHUs] peOeHKa
WJIM 0Ka3aTh COACHCTBUE MUPHOMY YPETYJIMPOBAHUIO CIIOPHBIX BOITPOCOB.

Ananu3 3apyOexxHoro ombita peanuzauuu Konsenuum 1980 r. mokaszan, dro
HanOoJiee Pe3ybTaTUBHBIM CIIOCOOOM MHPHOTO pa3pelieHus Pa3HOTIACHUU POIUTENICH U
BO3BpaICHUSI peOCHKA B MECTO TIOCTOSIHHOTO MPOXKUBAHMS, SBIIACTCS MeAualus. Meauanus
— T€XHOJIOTHS aJIbTEPHATUBHOTO PETYJIUPOBAHUS CIIOPOB C YUYACTHEM TPEThEl HEUTPATIBbHOM,
OecpuCTpacTHOW, HE 3aMHTEPECOBAHHOW B JAHHOM KOH(JIMKTE CTOPOHBI — MEIUaTopa,
KOTOPBIA TOMOTAeT CTOPOHAaM BBIPA0OTATh OMPENEIECHHOE COTJAlIeHUE MO CIOopYy, MpH
3TOM  CTOPOHBI  TOJHOCTHIO  KOHTPOJHUPYIOT TPOLECC MNPUHATHS  PEUICHUS 0
YPEryJIMPOBAHUIO CIIOPA M YCIOBHS €r0 Pa3pelIeHus ,

He BbI3bIBaeT COMHEHHMs, MeIMATUBHbIE NPOLEAYPhl, B OTJIHYHME OT CYIEOHOro
pa3buparenbCTBa, B pe3ysibTaTe KOTOPOro MOOEAUBIIMM OKa3bIBACTCA OJUH W3 CHOPSLIUX
poIuTeNe, TMO3BOJSET CJeNlaTh «BBIMTPABIIMM» B CIOpEe HMEHHO peO&Hka. ITo
00yCIIOBJIEHO TE€M, UYTO B CyZA€OHOM IPOIECCE CIOPAIINE CTOPOHBI aKLIIEHTUPYIOT BHUMAaHUE
Ha COCTSA3aHUU JPYT C JIPYroM, KOrja B MpOLEcce MEeAUaluu, HallpOTUB, IEPBOCTEIIEHHOE
3HAYEHHE HUMEET COTPYIHHUYECTBO CTOPOH. MIMEHHO MHO3TOMYy B J€JaXx O HE3aKOHHOM
NEPEMENICHUN JeTel OOHUM U3 POIUTENEH, OCYIIECTBICHUHM IpaB JOCTyIa MpoLEeaypa
MEJMAIUA MOKET CIY>KUTh ONTHUMAJIbHBIM CIIOCOOOM B YperyJupOBaHUU CIOpa, B XOJe
KOTOPOM MpH MOMOIIM OeCIPUCTPACTHOM TPEThell CTOPOHBI (MeAUaTOpa) POAUTETH CMOTYT
OLICHUTH TOJIO’KEHNE, MHEHUE, MTOTPEOHOCTH U YyBCTBa peOEHKA NPU MPUHATUU PEUICHUS O
ero pmanbpHedmed cyapbe?, M, TeM caMbIM, [OOCTMYb pe3yJbTaTa, KOTODBIA Oym;eT
MaKCHUMaJIbHO OTpaXkaTh MHTEPECHI PEOCHKA.

Bmecte ¢ TeM, HecMOoTps Ha OOJBIIYI0  OOIIECTBEHHYIO  3HAYUMOCTh
MPUMHUPUTEIBHBIX MPOIEAYP U SBHO MOJOXKUTEIbHBIA d3PdEKT MeAUaluu IpU pa3peiieHun
criopoB B paMkax KonBeHnuum 1980 T., HA CETOAHAIIHUN ACHB SABISCTCS OYCBUIHBIM (aKT
OTCYTCTBHUSI MacCOBOTO NMPUMEHEHUS Takou mpoueaypsl. JJannas mpobiema akTyaiabHa U B
Poccuiickoit @enepanuu.

B Hacrosiiee Bpemsi, MHCTUTYT Meauanuu B Poccuiickon denepanuy HaXOIUTCS HA
HavyaJlbHOM JTame cBoero ¢opmupoBanus. C IeNbl0 3aKOHOJATEIBHOTO PETYIHPOBAHUS

ICrokusitnen D.JI. Meauarusi B MEXIIYHAPOIHBIX CEMEHHBIX KOH(IMKTax: poccuiickmii acmekt // CemeitHoe u
KuuiHoe npaso.- 2014.- Ne2. C. 27.

2 Taarckasi KOHBEHIIUSI O TPa)XIaHCKO — MPABOBBIX ACMEKTaX MEXKIYHApOJHOrO MOXUIIeHUs aereit ot 25.10.1980 r. //
C3 P®. 2011. - Ne51.-ct. 7452.

3 Bemsusiinen M. Memmanyus M FOpHAMYECKAs MOMONIL B TPAHCTPAHMYHBIX CeMelHBIX cropax // CemelHoe u
x)umuiHoe TpaBo. -2014.- Nel. C. 34.

4 Boitropuu JI.B. IIpomueccyanbHble 0COGEHHOCTH PACCMOTPEHMS U PaspelleHus e 10 3asSBIEHUSAM O BO3BPAILECHUU
pebeHka miM 00 OCYIIECTBICHWH B OTHOIICHWH peOEHKA MpaB JOCTYIIa HA OCHOBAaHWH MEXKIYHAPOIHOI'O JOTOBOpa
Poccuiickoit ®eneparyn // IlpaBo n obpasosanne.- 2015.- Ne3. C. 131.
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BonpocoB Memumannu, B Poccuiickon ®Penepanmu npuHAT dDenepanbHbIl 3aKOH OT
27.07.2010 r. «O6 anpTEepHATUBHOW NPOLEAYPE YpPETyJIHPOBaHHUS CIOPOB C y4acCTUEM
nocpeauuka»’, paspadoran Komgexc memmatopoB. OmHAKo, Kak CIPaBEIIMBO OTMEYAET
Cemuna T.A., yxe ceiluac «HU3KHMH YpOBEHb MOIYJSIPHOCTH Menuauuu B Poccuiickoi
®denepanui BO MHOTOM 00yCIJIOBJIEH (PMHAHCOBOM JOCTYMHOCTBIO CYJEOHBIX MpOLERyp, H,
HAa00OpOT, 3HAYUTEIBHOM CTOMMOCTBIO MEIUATHUBHBIX IMPOLENyp, CIa00 ONpeeTIeHHBIM
CTaTyCOM MEIMATHBHOTO COTJIAINEHMs»,? OTCYTCTBUEM €TO IOPUIMYECKON 0013aTENbHOCTH
3a pyOeKoM, U, HaKOHEl, HEJOCTaTOYHONH MH(POPMUPOBAHHOCTHIO YYAaCTHUKOB CEMEMHOI0
KOH(JIMKTA O TAKOM aJIbTEPHATUBHOM CIIOCOOE pa3pelieHusl CHOPOB KaK MeIualusl.

bonee Toro, »3(QexTuBHOMY NPUMEHEHUI0 MEAMATUBHBIX MPOLEAYp MpHU
pa3pemieHud crnopoB o Jnersix B pamkax Kouenumm 1980 r. mMoryT npensiTcTBOBAaTh
CJelyIolIHe 00CTOSATENbCTRA.

1. B MexayHaponHBIX Jienax 0 NOXUIIEHUH JeTel BpeMs SBJIIETCS KPUTUYECKUM
¢dakropoMm. Iloatomy, omnoit u3 ueneit KonmBenumm 1980 r. sBigercsa oOecrieueHue
HE3aME/UIMTENIbHOTO  BO3BpAILLEHUs  JeTed, HE3aKOHHO  IMepeMElIeHHBbIX  JH0O0
yAep)KUBaeMbIX B J0O00oM u3 JloroapuBarmmuxcs rocynapctB. CormacHo cr. 11
Konpentuu 1980 1. cOOTBETCTBYIONINI CyNeOHBIN WM aIMUHUCTPATUBHBINA OpraH 00s3aH
BBIHECTH pEIIeHHE B TEYEHHE WIIECTH HEAeNb CO JIHSA Hauyajga Mpoueqyphbl. YKazaHHOE
nonoxenne Konsenmuu 1980 1. cBUIETEIHCTBYET O HEOOXOIUMOCTH Pa3pabOTKH MOACIH
MEMATUBHOM  MpOUEeAypbl, KOTOpas MOXeT ObITh 3(p(dekTuBHA MNpUMEHEHa B
BBINICYKA3aHHBIA  JOCTATOYHO KOPOTKMH CpokS. Tak, HampuMep, HalaKUBAHHE
MEXIyHApOJHBIX KOHTAaKTOB B cdepe MeIUaTUBHOTO COOOIIecTBa MpPH pPa3pelIeHUU
yKa3aHHBIX €], B3aMMOJECHCTBUE MEIMATOPOB C OpraHaMu TOCYAApCTBEHHOHN BJIACTH U
opranuzanusiMu BHyTpu Poccuiickoit @enepanuu MOKET CIOCOOCTBOBATh COKPAILIEHUIO
CPOKOB MeAMAaTUBHBIX mpouenyp. OQHaKko, 1O HACTOSLIEro BpeMs, Mpoleaypa MeAaualuu
OCTAaeTCsl BEChbMa MPOAODKUTENBHON MO BPEMEHHU, YTO HEAOINYCTUMO IPU Pa3pelICHUH
CIIOPOB, CBSI3AHHBIX C MOXMIIEHUEM JieTeH, peryaupyeMbix Konsenmuein 1980 r.

2. VY CnemHocTh UCNOJb30BaHUsl MEAUATUBHBIX POLEAYP B A€JIaX O HE3aKOHHOM
NepEMENICHUN JETel WM OCYLIECTBICHUM IpaB JOCTyNa HaNpsAMYyH 3aBHCUT OT
kBanupukamy menuatopa. J(aHHbBIN (QakTop, HAIPSIMYIO CBSI3aH C TE€M, YTO MEIUAIUs B
MEXIyHApOIHBIX CEMEMHBIX CIIOpax Topa3lo CclokHee U TpedyeT OT MeauaTopa
JOTIOJTHUTEIBbHOM TMOJATOTOBKM, TaK KakK B3aUMOJCICTBHE IBYX pPa3IUYHBIX IPABOBBIX
CUCTEM, pa3JIMYHBIX KYJIbTYp U SA3BIKOB, KaK IPaBWIO, J€JIaeT NPUMEHEHHUE MeAHaluu
Oojee  3aTPYAHHMTEILHBIM?. B cB3m ¢ 3TUM, [ TpPOBEACHUS MEIHWALMM B
BBICOKOKOH(DJIUKTHBIX MEXIYHApPOJHBIX CEMEHHBIX JleaxX HeoOXoAuMa OpraHu3allus
oOydeHHUsT MEMATOPOB JUIsl MOJTYYEHUS] HEOOXOIUMBIX COLMAIBHO — MCUXOJIOTHYECKHX U
topuanuecknx 3HaHud. Tak, Pexomenmanmuum CoBetra Empombr #R (98) 1 o cemeitHoi

! depepansublii 3axk0H «O6 anbTEpPHATMBHON HpOLELYpPE YPEryIUPOBAHMS CHOPOB C YYACTHEM IOCPEIHHKA» OT
27.07.2010 Ne 193-@3 // C3 P®. 2010.- Ne 31.-ct. 4162.

2 Cemuna T.A. IIpumenenne B Poccuiickoit ®eneparuu KoHBEHIMM O TpakJaHCKO — MPABOBBIX AacHEeKTax
MEXIYHAPOIHOTO TOXWINCHHS AeTel, 3akimoueHHoil B T. [aare 25 oktsabps 1980 r. Pedopma 3akoHOmaTembcTBa.
Mexanusm meauaimu // CemeiiHoe u xunuiHoe npaso.- 2014, -Ne2. C. 5.

$Tpury6osuy H.B., Cemuna T.A., UepHos A.B. [IpuMeHeHre Meaualyy IpyU paspelicHUn cIIOpoB
0 JETsAX, B TOM YHCJE B paMKax peanu3anuu noJyiokeHuil ['aarckoii KoHBeHIMM 0 rpakaHcko —
MIPABOBBIX acleKTaxX MexayHapoaHoro noxuineHus nerei 1980 r. // CemeliHoe U KWINIIHOE TIPABO.

-2013.- Nel. C. 9.

4 TlpakThveckoe PyKOBOICTBO Mo npumeHeHmio [aarckoil Kousenimm ot 25 oktsiops 1980 r. O rpaxkmaHcko —
MPaBOBBIX aCIIeKTax MEXAYHApOAHOT O TTOXHIICHUS JIeTeH. Memnanus // http://fedim.ru/wp-
content/uploads/2014/07/guide28mediation_ru.pdf
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MeJMallid TPU3bIBAET TOCYAApCTBA YUPEeXJaTh OQUIMATbHBIE MPOUEAYPHl «OTOOpA,
oOy4yeHHsT M aTTeCTalll MEIUaTOPOB» HEOOXOIMMOCTh «IIOJYYEHHUS! CHEIUATbHOTO
o0pa3zoBaHusl MEXIYHAPOJAHBIMU MEIMATOpPaMu, MPUHUMAsi BO BHUMaHUE 0COOYIO MPUPOIY
TPAHCTPAHMYHBIX CEMEHHBIX cropoB»l.  Bomee TOro, mpeacraBiseTcs HEOOXOIMMBIM
M3YYUTh 3apyO€kKHBIM OMBIT PabOTHl MEIUATOPOB MPHU PA3PEIICHUM A€ O TMOXHUIIECHUU
JICTEeH.

3. Opnoit u3 mpobiieM, KOTOpas NPOAOKAET OCTaBaTbCS HEPEUICHHOW B
OTHOIIIGHUH MEJMATUBHBIX COIJIAICHUH — HEOINPEICIICHHOCTh MPABOBBIX MOCIEACTBUN
TaKMX COTJAIICHUW WM, WHBIMH CJIOBaMH, BO3MOXKHOCTb UX NPHUHYJIUTEIHLHOTO
ucnonHenus 6e3 obpamenus B cyn’. JlaHHas mpoOieMa CyHIeCTBYET Ha HAllMOHATEHOM
YpPOBHE BO MHOTHX CTpaHax, B ToM uuciie u B Poccuiickoit @enepaiun, u 00ycloBIeHa TEM,
YTO MEJAMATUBHOE COTJIAIIEHUE OCHOBBIBACTCS Ha MPUHIMIAX JOOPOBOJBHOCTH U
T0OPOCOBECTHOCTH CTOPOH. Tak, OTCYTCTBHE JEHCTBEHHOTO MEXaHWU3Ma MPUHYKIACHUS K
WCTOJIHEHUIO MEIMAaTUBHOTO COTJIAIICHUS B criopax o JeTsx B pamkax Konsenuuu 1980 r.,
B Cjyyae OTKa3za OJHOTO U3 pOAMUTENCH JOOPOBOJBHO MCIOJHUTENb JOCTUTHYTOE
COTJIAIlIEHUWEe, MOXKET TMPUBECTH K 3aTATHBAHUIO BPEMEHM U, KaK CIEJICTBHE, K
HEBO3MOXXHOCTH BO3BpallleHUs] peOeHKa B TOCYJapCTBO TOCTOSHHOTO TMPOKUBAHUS.
Yo6eautenbabsl 10Boas MuxaitnoBoir E.B. o ToM, uto «u3omupoBaHHOe (BHecyaeOHOE)
WCIIOJIb30BaHUE MEUAIINU HE YBEHYACTCS YCIEXOM M BOCTPEOOBAHO HAIIMM OOIIECTBOM HE
OyneT; 3akoHOJaTeldb HE OOeCleuns JOTIOJHUTEIbHBIMU TapaHTUSIMU pe3yJabTaT 3TOU
IpoLIEAy Pl — MEIUATUBHOE COTNIALIEHHEN ,

[TosToMy, BHUAMTCS YMECTHBIM MOJIEPHU3UPOBATH JICHCTBYIOIIEE Tpa)xgaHCKOE
MPOIECCYaIbHOE 3aKOHOJATENbCTBO, a MMeHHO TiaBy 22.2 I'TIK P®, perynupyroiiyro
IpoLeaypy BO3BpalleHUs peOeHKa WJIM OCYIIECTBIEHHS IpaB JOCTylla Ha OCHOBAHUU
MEXAyHapoaHoro poroopa Poccuiickont ®denepanuy mnyTeM BHECEHHUs IOJIOKECHUU,
MOCBSIIIEHHBIX OCIAPUBAHUIO MEJAMATHUBHBIX COTJIAICHWN W TMOPSAJIKY BbIJAYM HAa HUX
UCIIOJIHUTEJIbHBIX JIMCTOB Ha NPUHYAUTEILHOE HCIIOJIHEHHE. bojsiee TOro, B KayecTBe
JNEWCTBEHHOTO MOYKET CIIY>KUTh HOTAPUAJIbHOE YJIOCTOBEPEHUE MEAUATHBHOTO COTJIAIICHHUS.
Ilo muenmio KanamuamkoBa C.JM. «aHanm3 OTEYECTBEHHOT'O 3aKOHOJATEIBCTBA, OIILITA
3apyOeKHBIX CTpaH yOeIUTEeIbHO 0OOOCHOBBIBACT, YTO MPUMEHHUTENRHO K Poccun Hanbomee
JIOTUYHBIM ~ BUJUTCS  3aKpPEIUICHUE BO3MOXHOCTH  HOTapUaJIbHOIO  YIOCTOBEPEHMS
MeIMaTUBHOTO COTJIALICHUS U IIPUJIAHUS EMY TaKMM 00pa30M MCIIOJHUTEILHON CUITBIN,

Taxkum oOpa3om, mpolieypa MEIUalMK IO CIopaM O AETSAX B paMkax KoHBeHIHH
1980 r. CIy»XUT ONTUMAJIBLHBIM CIOCOOOM YpETyJIMpPOBaHHS KOH(MIUKTA, B XOJE KOTOpPOM
OIICHUBACTCS IIOJIOKCHHE, MHEHHE, IMOTPEOHOCTHM W YyBCTBAa peOEHKA MpU NPHHATHU
pelieHus 0 ero JanbHeHIel cyap0e u, TeM caMbIM, IOCTUTAETCS Pe3yJIbTaT, MaKCUMAaJIbHO
OTpaKaKIHUA HHTEepechl pebeHka. VMIMEHHO MO3TOMY BO MHOTHX CTpaHaX MpoIleaypa
MEIUallUh yXKE JaBHO TepecTana OBbITh «aJbTEPHATHBHBIM» CIIOCOOOM YperyJIupOBaHUS
CIIOPOB M HAaXOAHUTCS Ha OJIHOM YpPOBHE C «TPAaJUIMOHHBIMKW» crmocobamu. OJHAKo, ¢

! Pexomengamms No R (98) 1 Kowmurera wmummctpoB ot 21.01.1998 r. //

https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet. CmdBlobGet&
Instranetimage =1153972&SecMode=1&Docld=450792&Usage=2

2 Tpury6osuy H.B., Xasosa O.A. KOoHBeHIMS O TPa)JAHCKO — MPAaBOBBIX ACIHEKTaX MEXIYHAPOAHOrO MOXUIIEHUS
nereii: Hayano — npaktnaeckuii kommenTapuii // M.: Cratyt, 2016. - C. 110.

% Muxaitnosa E.B. Meauanus Kak OTJeNbHbIH COCO0 YperyJIupoBaHUs NPaBOBLIX KOH(IUKTOB B
4acTHOIPaBoBOil cepe // ApoutpakHslii U rpaxaanckuil npouecc. -2012. -Ne4. C. 3.
4 Kanamuukosa C.M. Meuanus B chepe TpaxkaaHckoii ropucaukimu / M.: Madotpornuk Menua,
2011. -C. 304.
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LENbl0 JAJbHEHIIEro pa3BUTUS M COBEPLUICHCTBOBAHUS HMHCTUTYTAa MEIUALUU IO
paccmaTpuBaeMoi kareropuu nen B Poccuiickont denepanuu, TOCTHKEHUS aHAJTOTHYHOTO
3¢ (deKTUBHOrO pe3yjbTaTa MPUMEHEHHS] IMPOLEAYPbl 3apyOEKHBIX CTpaHaxX, HEOOXOAMMO
BHECEHHE COOTBETCTBYIOIIME W3MEHEHHS B POCCUHCKMA 3aKOHOJATEIbHBIE aKThI,
PEryIHMPYIOIINE BOMPOCHI IPAKIAHCKOTO CYJIOIPOU3BOJICTBA, albTEPHATUBHON MPOLEAYPHI
YpEryJIMpOBaHUs CIIOPOB C YYaCTHEM MOCPEIHUKA.
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Annoranua: B nHactosimee Bpemss Poccuiickas ®enepaiusi HYXKJIaeTCsd B CO3JIaHUU
3((PEKTUBHBIX TMPABOBBIX MEXAHU3MOB YPETYJIUPOBAHUSI CIIOPOB U CaMO€ TJIaBHOE
o0ecreynBarOMNX peal3alio JOCTUTHYTHIX HpOLEAype MeAualuu corjiameHuid. B
CTaTh€ UCCIEAYIOTCS TOJIOKEHHUSI 3aKOHOJATEIhCTBA O MEIUAIMU, O0Ias TEHJICHIUS
MoTpeOHOCTH 00IIecTBAa W TOCYyAapCcTBa B MNPUMEHEHWHM MEIWATUBHBIX MPOILEAYD,
paccMaTpuBaeTCsi BOMPOC HEOOXOJMMOCTH MPUMEHEHHUS TaKWX TMPOILEAyp B Ciydyae
MIPUHSTUSA HACIEACTBA.

KiroueBnie crioBa: HOTapuar, Meauaius, MOJENb HCIOJIb30BaHUS MeAuauu B chepe
HOTapHaTa, UCTIOJHUTENbHAS CHUJIa HOTaPUAIbHOIO aKTa, MEAUATUBHOE COTJIAIICHHUE.

Conciliation procedures at acceptance of inheritance

Annotation: Now the Russian Federation needs creation of effective legal mechanisms
of settlement of disputes and the most important providing realization of the
agreements reached to the procedure of mediation. In article provisions of the legislation
on mediation are investigated, the general trend of requirement of society and state for
application the mediativnykh of procedures, the question of need of application of such
procedures in case of acceptance of inheritance is considered.

Keywords: anotariate, mediation, model of use of mediation in the sphere of a
notariate, the executive force of the notarialact, the mediativny agreement.

[IpuHrMass BO BHHMMaHHE pa3BUBAIONIYIOCS B TIOCIEIHEE BpeMs B OOIIECTBE
TEH/ICHIIUIO HEIOBepUs K CyaeOHOW BIacTH Bce OOJNBIIYIH0 aKTyalbHOCTh HaOWpParoT
BOTIPOCHI Ka-CaroIIuecs BO3MOXXHOCTH CTOPOH CIIOPHOTO MPAaBOOTHOIICHUS YPETryJIHpPOBaTh
CIIOp HHBIM Hekenu cya nyréM. [loHmMas HacymiHOCTh MPOOJIEMBI 3aKOHOJATEINb
NOMBITAJICS  J1aTh ~CTOPOHaM  CIIOPHOTO TPAaBOOTHOILICHHUS IPABOBBIE  MEXaHH3MBI
MIO3BOJISIONINE PEIIUTh JaHHYIO 3a7a4dy. B cBsa3u ¢ yem Obl1 npuHAT DepepalibHbIi 3aKOH
or 27.07.2010 Ne 193-®3 «OO6 anpTepHaTHBHON MpOLEIYypE YPETYIHPOBAHHUS CIIOPOB C
y4acTHEM MOCPENHUKA (IpoLeaype Meauanun)» (nanee — 3aKkoH o Meauannu)®.

C MOMEHTa BBEJICHUE B JICHCTBHE 3aKOHA O MEAMAIMU, B CTpaHE ObLTH CO3/IaHBI KYPCHI
TIOJITOTOBKM MEMAaTOPOB, BBIMYCKAJINCh KBATU(HUIIMPOBAHHBIC CIICIIUAIKMCTHI, Ha KaXKIOM
CylIeOHOM 3acellaHWW CY/IbM HAllOMHHAIOT O WMEIOIIUXCSA CII0C00aX yperyIupoBaHHS
criopa TMpU TOMOIIM MEJHaTopa, B CTPaHE MOMYJISPU3UPYETCS] U CTUMYIUPYETCS BCEMH
CHJIaMU OPTaHOB TOCYIAPCTBCHHOW BJIACTH TAaKOH CIIOCOO YperyJupoBaHUS KOH(IMKTA, HO
KakK ToKa3aja TMpaKTHKa 3a TPOIIC/IINE JCBITh JIET, CTOPOHBI CIIOpa HE JOBEPSIOT TaKOMY
croco0y YperyJMpoBaHUs pPA3HOTVIACHMH W TPEANIOYUTAIOT IOJNYYHTh CYACOHBIA  aKT
o0ecreueHHBI TPUHYAUTEIBHON CHIION TOCYIapCTBa, TAXKE B CIIydae €CIIU OH MPUHYIUTEIEHO
HE HUCTIOJTHSCTCS.

Opranpl uCMOTHUTEILHON Biactu Poccmiickoii ®eneparuu mocpeacTBOM cOopa
CTATUCTUYECKUX JAaHHBIX MO BOMPOCAM MPUMEHEHHUS 3aKOHA O MEIUAIlH, MOHUMAas, 4YTO
3a mpomeAmuie / JIeT HE  [POM30LUIO0  aKTUBHOTO  TMPUMEHEHUS  MPOIEAYp
QIbTEPHATUBHOTO  yPEryJIUPOBAaHUS  CIOpa  MOATOTOBWIIO  TIEpEeYeHb  MOPYYCHUU
HAIPaBJICHHBIX Ha COBEPIICHCTBOBAHHE MPUMHUPUTEIHHBIX MTPOLIETYP.

! ®enepanbupiii 3akom ot 27.07.2010 N 193-®3 «O6 anbTepHATHBHOH TpoOLEAype
ypErylnupoBaHus CIOPOB C ydacTHEM MocpeaHuka (mpouenype wmeauanuu)» //CoOpanue
3akoHogarenscTBa P®. 2010. Ne 31. Cr. 4162.
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Tak, Ilpe3sunenrom Poccuiickoii @enepanuu Obul yTBepkIACH llepeuens mopyueHui
ot 6 oktsaOps 2017 Ne IIp-2042 mo wmToram BCTpedd C MPEACTABUTEISIMH POCCHICKHX
JIEJIOBBIX KPYTOB U 00beMHEHMH, cocTosiBIIeics 21 centsops 2017 rona.

Cormacno myHkTy 2 ykasanHoro Ilepeunst mopydenmii IlpaBurennbctBy Poccwmiickoit
Oeneparin  comectHO ¢ BepxoBHbiM Cynom Poccuiickoit ®enepanyin ObLIO  OPYYEHO
paccMOTpeTh BONPOC O COBEPIIEHCTBOBAHMM PETYIMPOBAHUS MPUMHUPHUTENBHBIX TMPOLETYP
(Mequanmu), BKIIOYAs TMPUMCHCHUE MEIMALUH TPH PACCMOTPSHUH JIeNl TOCYIapCTBEHHBIMU
cymamu. Bo mcnonmnenne ykazanHoro myHkta 2 Ilepednst mopydeHuil U mMyHKTa 6 TOpydeHUs
niepBoro 3amectutenisi npexacenarens [IpasurenscrBa PO .U, IllyBamoa ot 12.10.2017 Ne
NII-TT113-6765 Muntoctom Poccum B 2018 romy moa pyKOBOJICTBOM 3aMECTHTENSI MHUHHUCTPA
JI.H. HoBaka ObuUM TpOBEJCHBI COBEIIAHUS IO BOMPOCY COBEPIIICHCTBOBAHUS TMPOIETYP
MeIMalnu.

[Tonumas, uyrto rpaxaane Poccuiickoii @Penepauri HE OYEHb JOBEPAIOT HE
rOCy/JIapCTBEHHBIM OpraHaM pacCMaTpuBaTh CIOPHbIE BOMNPOCHL, a oOOpalleHue B
rOCy/JIapCTBEHHbIE OpraHbl BBbI3BaHHBIE TEM, 4YTO HET HOPMAaJbHON aJlbTEpHATUBHOMN
CUCTEMBbl yperyjaupoBaHus crnopa MuHucTepcTBO 1ocTUIMM Poccum monx crpaxom
HeucnojiHeHuss  nopyudenus IIpesupenta  Poccumiickon — Depepaur  OpeajiokKUIio
«MOOMIIM30BAaTh» HAa CHUCTEMY YCOBEpUICHCTBOBAHUS NPUMHPUTEIBHBIX MPOLEAYP
CUCTEMY HOTapuara.

[lo cyru, cuctema HOTapuaTa paccCMaTPUBACT BOIMPOCHI MEXAY TIpakJaHaMU MpU
oTcyTcTBUU cropa. [Ipu Hamuuuu cropa CTOPOHBI HAMpPaBISIOTCA B CYyJ, a HOTApUycC
BBIHOCUT [IOCTaHOBJIEHMH O NMPUOCTAHOBJIECHUU COBEPILECHUS] HOTAPUAIBHOIO IEHCTBUS 10
MOMEHTA YpEryJupoBaHus CIopa.

CTOpOHBI MOHKUMAIOT CIIOP 3TO JOJTO U yalie Bcero He 3((HEeKTHUBHO, CeuB ObIcTpee
npobiieMy, MOXKHO YK€ 3aBTpa MOJydaTh HMYILECTBO, 3alyCTUTh €ro B 000pOT H
nojqy4yarb npuObUlb. HeMHOro ycTynmuB B YacTHOCTH, MOXKHO IMOJYYUTh BBIMTPBIII B
00JIbIIEM.

W BOT HacTynmuia TOT MOMEHT KOTJa HOTapuyC JODKEH BBICTYNHUTHh Kak MEAUaTop, IO
CYyTH 3aMeCTUTeNIb MHUHHCTpa OO0CyX/Jasi BONPOC O TMPHUBICYEHUH HOTapuara K CHCTEME
yperynupoBaHusi KOH(MIMKTa CTPEMUTbCS MpPUOABUTH elle OAHY (QYHKIMIO HOTapUycy —
GyHKUIMIO MeauaTopa, M HCIONb30BaTh CHUCTEMY HOTapuara Kak HHTETPHPOBAHHYIO
CUCTEMY MEIHUALINN.

A ecnu BBECTHU €lI€ OJHO HOTapUAJIbHOE JCUCTBUE MyTEM M3MEHEHUS 3aKOHA, TAKOE
KaK yJI0CTOBEPEHHUE MEANATUBHOIO COTJIAIIEHUs, TO CKJIAbIBAETCS TOBOJIBHO HOpMaJIbHAs
C TOYKH 3pEHUS IOCYIapCTBEHHOTO YAHOBHUKA CUTYAIIHSI.

HoTtapuar yacTHbIil — OO/KET TPAaTUTh HE MPHUACTCA, UM YaCTHUKAM MOXHO
YBEJIIMUUTH pa0bOTy — MMyCTh paboTaloT, Ja U HYXKHO CeJaTh YTOO JIFOAU JTOBEPSUIH, MOXKHO
3aKOHOJATENbHO MPUJIATh CHIIY UCIIOJIHUTEIBHOIO JINCTAa MEAUATUBHOMY COTJIALIEHUIO.

C TOuKM 3peHus TOCYJApPCTBEHHOTO YHWHOBHHMKA — TMpo0jieMa pellieHa, HOopydeHHe
IIpesunenra Poccuiickoii denepaliny BHIMOJIHEHO TOTHOCTBIO OFODKET 1IN, JIFOM PaboTaroT
MOXHO OTYMTAaThCsl, IMOJYYWUTh IPEMUI0 HY M Jajee M0 IUIaHy, K PEIICHHUIO CIEAYIOLIEH
POOJIEMEI.

Ha camoMm perne, Ha CerogsIHMKA JE€Hb CHCTEMa HOTapuaTa BBINOJHSAET OOJbIIe
HoTapuabHbIX JedictBuid 4yeM 2010 romy ® BBI3BAaHO TakKoe IIOJIOKEHUE TEM, YTO
pa3BUTHE TEXHOJOTUH MOTPeOOBAJIO YBEJIMYUTH HYHCIO COBEPIIAEMBIX HOTapUATBHBIX
JICUCTBUI, B CBSI3M C OTUM OBbUTM BHECEHbl M3MEHEHUS B CTaThlo 35 «OCHOB
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3akoHomaTenbcTBa Poceuiickoit Menepauy 0 HOTapHaTe»® IIPU STOM YKCIIO HOTAPUYCOB HE
U3MEHUIIOCh. PacTéT «apMus» UYMHOBHMKOB, YBEJIMYMBAETCS  KOJIWYECTBO  CYJEH,
U3MEHsEeTC  cy/AeOHash CHUCTEMa, BBOJATCS  JIOMOJIHUTENbHBIE  aANEIULILUOHHBIE U
KaCCallMOHHBIE Cy[bl, YHUCJIO HOTapUyCOB JOJTUE TOJbl HE MEHSETCs, KOJIUYECTBO
HOTAPUAJIBHBIX JIEUCTBUN pPACTET, B ATHUX YCIOBHSX J00aBISATH CUCTEME HOTapuara eIe
(GYHKIMIO MeauaTopa HE O4YeHb 11eJeco00pa3Ho, XOTS CTOUT OTMETHUTh, YTO B pAJE Cilaydae
HOTapUYChI TaKyl0 (DYHKIIMIO BBIITOJIHAT ceiuac

Camble pa3nuyHbIE aCMEKThl MEAMALMU IOKa3bIBAIOT, YTO BCE XapaKTEpHbIE s
MeIualuyd U MeauaTropa 4epThbl, Takue Kak coOtoieHHe abCONIOTHOTO HEWTpanuTera u
OeCTIpUCTPACTHOCTH, HE3aBUCHMOCTh OT JAPYTUX JIUIL, MOBBIIICHHAs OTBETCTBEHHOCTH 3a
CBOM JICHCTBUS W  MHOTME  Jpyrue, OpraHMYecCKH TMpUCYIId  HOTapUaIbHOU
nesitenbHOCTH. B aToit cBs3u B pemenusx XXII Konrpecca MexayHapoaHoro corosa
naruHckoro Hortapuara (Acdwunbl, 2001 rom) crmpaBemIMBO OTMEYAlIOCh, YTO HOTapHYC,
KOTOPBIM B CHITYy CBOMX MPO(GECCHOHANIBHBIX O0S3aHHOCTEH MOJKEH NMPUBOAMTH 3a4acTyIO
pa3IuyYHbIE HWHTEpPECHhl CTOPOH K OJHOMY 3HAMEHATEeNo, Oojiee MpelCTaBUTENEH APYrux
IOpHINYECKUX TPpodeccuii mpeaHa3sHaueH ObITh MEAUATOPOM?.

MHorouucneHHas JuTeparypa 1o HOTapHajlbHON MeIualuu, U3/JaHHas B TOM 4YHCIe
B pamkax @DenepanbHoil HoTapuanbHOW manatel (DPHII), noxkaspiBaeT Oorareimmii
MOTEHI[Mal HOoTaphara JIATUHCKOIO THUIA, KOTOPBIM MOXET M CIOCOOEH pellaTh CaMble
Ba)KHBIE 33J]a4i, B TOM 4YHCIIE€ U MPEayNpexaas BO3HUKHOBEHHE KOHQIMKTOB, COXpaHsIs
CTaOUIIBHOCTh OTHOIICHHUM IPa)KIaHCKOTO 000pOTa, MOCKOJIBKY HOTAPUYC SIBISETCS B CUITY
caMoil mpodeccun ecTecTBeHHbIM Meauatopoml. OO0 5TOM JKe CBHIETENLCTBYET H
CTaTUCTHKAa OECCHOPHOCTH OTHOIICHHMM, 3alllMIIaeMbIX HOTApHaTOM. 3JeCh MOXHO
NPUBECTH CaMble pa3linyHble HU(PPOBLIE AaHHbBIE, OTPa’Karolue JOCTOMHCTBA HOTapuyca
kak Memuatopa. Hampumep, Bo ®panuuum cropbl, cBsizaHHble ¢ 4,5 MIH. €XKErojgHo
COBEpIIAEMBIX HOTapUaJIbHBIX AKTOB, HE MpeBbIMIAOT mNokazarens 0,04 Ha ThICA4y, 4TO
ABIISIETCS MOKA3aTENbHO HU3KUM Koo dunuentom?,

[Tposencuuniii B 2006 romy LleHTpom HoTapuaidbHbIX wuccienoBanuii npu OHII
aHallu3  CTAaTUCTUKA  CHOPHOCTH  OTHOUIEHUM,  CBA3AaHHBIX C  HOTapUalbHOMN
NesTeNIbHOCTRI0, TOKa3aJl, 4To  HoTapuar Poccum  obecrieunBaeT  peaibHYIO
0eCCIIOPHOCTh  OTHOIIEHMI IpaXkKIaHCKOro 00opor’. O6 3TOM K€ CBHIETENLCTBYET U

1 "OcHoBBI 3aKoHOMaTENLCTBA POCCHIICKOI ®enepanuu o Horapuate" (yrs. BC PO 11.02.1993
Ne 4462-1) (pen. ot 27.12.2018) (¢ u3m. u go1., Berym. B cuiy ¢ 01.02.2019)
2 Mensenes U.I'. Ananutuueckuii 0630p Ho MaTepuanaM paboThl MOCIEIHUX KOHIPeccoB Mex-
JAYHApOHOTO COK03a JaTHHCKOro HoTapuata // LIeHTp HOTapHalbHBIX HCCIICIOBAHHUNA: MaTepHAIbI
u crateu. Bein. 1. Ekatepunoypr, 2003. C. 107.
! CM. cepuro KHUT 110 HoTapHansHON Mequaimu B OPI, nepeBeneHHyo B pamkax LleHTpa HOTapuaiis-
HbIX uccnenoBanuii npu OHII: Meauanus B HOTapuajdbHOW TNpaKTHKE. AJBTEPHATUBHBIE CIIOCOOBI
pasperienusi KOHGIUKTOB: npakTuueckoe nocodue / OtB. pen. K.I'. don Llmudden, b. Bermann; mep.
¢ HeM. M., 2005; TexHuka BeIeHHS IIEPErOBOPOB HOTApUYCaMH: MpakTHueckoe rnocodbue / OTB. pen.
P. Banb;; ep. ¢ Hem. M., 2005. OdeHb MHTEpECHOH SIBJISETCS NepBasi KHUIa M0 MPAKTUYECKUM aclieK-
TaM HOTapuUajbHOM MeIualMu B Haled crpade, usgaHHas no 3akazy OHII Llentpom memmanmu
VYpanbCcKkoro rocyJapcTBEHHOTO HOPUIMUYECKOTO YHUBEpcUTeTa: Meauaiys B HOTapHalbHOM JiesiTenb-
HocTH: pakTraeckoe nocodue / OtB. pen. C.K. 3araitnosa, H.H. Tapacos, B.B. SIpkos. M., 2012.
4 Cm.: Les droits de tradition civiliste en question. A propos des Rapports Doing Business de la
Banque Mondiale. Volume 1. Association Henri Capitant des amis de la culture juridique
frangaise. Paris, 2006. E 107.
® CMm. monHblii cTatMcTudeckuit oruer: IOmkopa E.JO. AHanu3 CTaTUCTHYECKUX JAHHBIX MO
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CTaTHCTUKA TMOCIEAHUX JIET O KOJHYECTBE Jell, BO30YKTaeMbIX B MOPSAAKE TiIaBbl 37
I'paxxnanckoro mponeccyalbHoro koxekca Poccuiickont ®denepanuu 10 3asBICHHUSIM O
COBEPIICHHBIX HOTAPHAIBHBIX ACHUCTBUSAX WM 00 OTKa3ze B uX coBepmieHnn. Hampumep,
cornacHo craructuke Cynebnoro aemapramenrta npu BepxoBanom Cyne PO, 3a 2017 ron
Bcero OpuTo OokoHUeHO 898 nem maHHOW KaTeropwH, C BBHIHECEHHEM 3a BECh TOJ BCETO
OJTHOTO YacTHOTO ompeaeneHus. 3a mepBoe monyromue 2018 roma cymamm oOmei
FOPUCTUKIINU OBUIO MPUHSITO K MPOU3BOJCTBY BCero 476 3asBICHUIM.

OcobenHo sapko paboTy HOTapuara OTpa)xkaeT CHUTyaluss 10 Oo(QOopMIEHUIO
HaCJIe/ICTBA, KOI/Aa LEJI0€ MMYIIECTBO HAYMHAET JEIUTHCS HA HECKOJIbKO HACIEAHHMKOB,
HAQUMHAETCS TPOLECC €CIM TaK MOXHO BBIPA3UTHCA  <«JIPOOJEHUS» HMYILECTBA.
K oneuno mnpaBuibHee ObLIO ObI CKa3aTh BO3HUKAET OOIIas 10JieBasi COOCTBEHHOCTD, Yallle
9TH A0MH OYAyT WIEaNbHbIE W ONpPENeNATh O0bEeM MPaBOMOYHMI COCOOCTBEHHHKA TIO
OTHOIIIECHUIO K 3TOMY HMYIIECTBY.

Ilonaratro, 4To OJHOM M3 TEHACHIUN 3aKOHOAATENsA, HCXOAS M3 TOJIKOBAHUS
I'paxnanckoro koaexkca Poccuiickoir denepanuu SBISIETCA COXPAHEHUE UEITOCTHOCTH
00BEKTa, IMEETCS B BUJIY HE «JIPOOJICHHE» ero Ha JOJH, YTO B KOHEYHOM HTOTE HauWHAeT
MPEMATCTBOBAaTh 00OPOTOCIIOCOOHOCTH BeIeH, Tak Kak HaWTH KOHCEHCYC ObIBaeT
JOCTaTOYHO CJIOXKHO.

NmMeHHO HOTapuyc B MOMEHT OGOpPMIICHHS HAcIeACTBa MOT OBl CIIOCOOCTBOBATH
nepepacrpeiefieHuI0 MpaB HACIEeIHMKOB Ha HMMYUIIECTBO BXOJsIIee B HACIEACTBEHHYIO
MacCy M C TOYKH 3pPCHHsS MECTa W BPEMEHH COTJIACHUTEIBHOW TpOIeIyphl (YHKIHS
HOTapuyca-MeauaTopa 3/IeCh He 3aMEHUMa, HO TOI/Ia TOCYJapCTBEHHBIE OPraHbl JOJIKHBI
IPOU3BO-IUTH OIJIATy HOTapualdbHOro Tapuda 3a ocyllecTBICHHE Takol (yHKIUHU, a 3a
yCIyTd TPaBOBOIO W TEXHUYECKOTO XapakTepa oOIJiaTa JIO0JDKHA —OCYIIECTBIISITHCS
CTOpOHAMHM Me-AMATHUBHOTO  COTJIAIIEHHS, B TOXE BpeMsi yBEJIMYEHHE CIIHCKa
HOTApUAbHBIX JIEHCTBUN JODKHO TMOBJE€Yb M YBEJIMYEHUE JODKHOCTEH HOTAapUyCOB,
yTO0 OyJIeT CHocoOCTBOBaTh CHIDKEHHMIO HArpy3d M TakK YK€ BO3pOCHIEro o0bema
HOTAapHUaJIbHBIX IEUCTBUM.

[logBoass wWTOTM HYKHO OTMETUTH, YTO peEUIEHHWE BOMpOcCa O YaCTUYHOM
UHTETPUPOBAHUM CHCTEMbl NPUMHPUTEIBHBIX MPOLEAYp B CHUCTEMY HOTapuaTa A3TO
pa3yMHBIA TOJXOJ K pEHICHHIO MpoOJIeMbl, HEOOXOIUMO MPHU 3TOM OIpPEAETUTh KPYT
BOIPOCOB 10 KOTOPBIM MOKHO ObUIO OBl 3aKJIFOUUTHh METUATUBHOE COTJIAIIICHUE.

[Ipunanve MenMaTUBHOMY COTJIAIIEHUIO CHJIY HCIIOJIHUTEIBHOTO JOKYMEHTA OYEHb
CIIOpHAsl TEHACHIINS C KOTOPOU TOPOMUTHCS HE clieayeT. BBons HOnmOMHUTENbHBIC
HOTapHaJIbHbIE JIEHCTBUS HEOOXOIMMO YBEIUYHBATH KOJMYECTBO JOJDKHOCTEH
HOTApUYCOB.

Ommary Tapuda 3a 3aKIIOUYEHHE MEIWAaTUBHOTO COTJIAIICHUS BO3JIOXKHUTH Ha
TOCy/IapCTBEHHBIE OpraHbl, B CBSI3U CO CHIDKEHHEM WX HArpy3Kd MpU PacCMOTPEHUU
CIIOPOB, TPUPABHATH TakoM Tapud K TrOCYJapCTBEHHON TNONIJIMHE B3BICKUBAEMOW 3a
paccMOTpeHHe Jie CyAaMu.

Tonbko Takol MOAXOA TO3BOJIUT OOECHEUUTh HOPMAJIbHYIO BO3MOXKHOCTB
(G YHKIIMOHUPOBAHUS CUCTEMbI MEHAIIHH.

CyIeOHBIM CIIOpaM M HOTapualbHOH AestenbHocTH // Hotapmanbublii BectHuk. 2007. Ne 1. C. 21-

42.
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TAPACOBA 0. H.”
COKOJIOBA A. H.

Cnoco0b1 THGOPMHUPOBAHUSA YYACTHUKOB CYIONPOU3BO/ICTBA 0 BO3MOKHOCTAX
NpUMHPEHNUs B X0/ie Cy/1e0HOro pa3dnpareabcTBa

AHHOTaLMSI: B CTAaTb€ pPACCMATPUBAIOTCS CIOCOOBI MH(GOPMUPOBAHUS O BO3MOXHOCTHU
MIPUMHUPEHNUS CTOPOH HA PA3JIMYHBIX 3TANaX CyAONPOU3BOJCTBA.

KiroueBpie ciioBa: CyIONpOM3BOACTBO, YYaCTHHKM IIPOLIECCA, W3BEIICHHE CTOPOH,
MIPUMHUPEHNE, METUALIHS

Ways of informing the participants of the proceedings about the possibilities of
reconciliation during the trial

Abstract: the article discusses ways to inform about the possibility of reconciliation of the
parties at different stages of the proceedings.

Keywords: legal proceedings, participants in the process, notification of the parties,
reconciliation, mediation

OnHoil w3 TeHACHIMN pa3BuUTUA cyneOHoW cuctembl Poccuiickoit ®eneparuu
SBJISIETCSI BHEJPEHHUE COBPEMEHHBIX CPEACTB KOMMYHHKAIMU, OOYCJIOBIIEHHOE Bce Ooiee
IMIMPOKKUM €ro HMCIOJIb30BAaHUEM BO BceX cepax >KU3HU — 3JIEKTPOHHBbIE MOJIUCH, OIiaTa
Pa3IMYHOTO BUJA TOBAPOB, 0a3bl JAHHBIX B CUCTEME rOCYAapCTBEHHBIX YCIIYT.

CyZapl NPUMEHSIOT CUCTEMY IOJIa4yd HMCKOBBIX 3asBJICHUM B JJIEKTPOHHOM BHJE,
IpoBeJieHUE CyJIeOHbIX 3acenanuil B pexume BuaeokoHdpepenicsszu (BKC), aynnozanucu
IPOTOKOJIOB CyAEOHBIX 3aceqaHuil, oOpallleHus rpakKIaH Ha 3JEKTPOHHYIO IMOYTY CYJIOB,
JIocTynHOCTh uH(popmarmu no cynedHsiM fenam B cucteme 'AC PO «IIpaBocynue» np.

Takue BO3MOXXHOCTH B OOJBIION CTENEHH CIOCOOCTBYIOT peaju3allid IpaB Ha
cyneOHyI0 3ammuTy TpaB U cBobox (ctatem 46, 47 Koucrurynum P®D) peanuzanum
OPUHIMUIIA JOCTYIHOCTH MPAaBOCYIUs. YJIyYIIA€TCsl U COIJIACOBAHHOCThH JIESTEIbHOCTH
CyJ1IeOHOM BIIACTH C TPeOOBAHUSIMH TPaKIaHCKOT'O 0OIIECTBA.

Jlis dbopMUpOBaHUST TPAKIAHCKOTO OOIECTBAa TakXke HE0OXoIuMa BO3MOXKHOCTH
00CYyKJIaTh CaMble CJIOXKHBIC, MPOOJIEMHBIC BOMPOCHl YKU3HU, pa3peliarh BO3HUKAIOIINE
KOH(IUKTHI, B TOM YHCIIE, C Y4aCTHEM MTOCPETHUKOB.

Croco0 paspenieHus CHOPOB € YYacTHEM TpPETbe CTOPOHBI (TPUMHUPHUTEIS,
MOCPETHUKA) C JAPEBHUX BPEMEH CUMTAeTCs HamOojee MUPHBIM. VIMEHHO MOCpEIHUK,
SBJISISICh HE BOBJICYCHHBIM B KOH(JIHMKT, MOMOTaeT OOECHeunuTh CTOPOHAM COOIIO/IEHUE

* TAPACOBA IOJIUS HUKOJIAEBHA, nomuenr kadenpel rpaxkaanckoro mnpasa CeBepo-3amagHOro
¢mwmana DI'BOYBO  «Poccuiickuii  rocylapcTBEHHBIH  YHUBEPCHTET  IPAaBOCYAMS»,  KaHIUAAT
ncuxonorndeckux Hayk Tarasova Julia N., associate Professor of the Department of Civil Law of the
Northwest branch FSBEIHE «Russian State University of Justice», PhD in psychology

COKOJIOBA AJIEHA HBAHOBHA, acnupantr ®I'BOYBO «I'epreHckuil rocynapcTBEHHBIN
nemaroruueckuii yausepcurer uM. A. U. T'epriena». Sokolova Elena lv., postgraduate student, Herzen state
pedagogical University. A. I. Herzen
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paBHONPABUs, pa3bACHIET MNPEUMYIIECTBA COTPYAHHYECTBA, I103BOJSET BBICKA3aThCA,
coOnroasi yBaKk€HUE, HATOMUHAET O BA)KHOCTH COXPAHEHUS OTHOLLEHUH.

O beKTUBHOCTD IEATETLHOCTH TMOCPEAHMKA 3aBUCUT U OT TOTO, HACKOJIBKO OH
BJIaJICET MPUEMaMH KOMMYHUKAIIMHU, HACKOJIBKO YMEET PACKPHITh KOMMYHUKAIIMIO B Pa3HbIX
€€ AacleKTax: TEXHUYECKOM (CpelCcTBa CBSA3HM), COLMAJIbHOM (B3aUMOJAEWUCTBHE) U
CMBICIIOBOM (MBICIIb, UAES, UHPOpMAIIHS).

C ToukM 3peHHs CMbICIA, 3aJa4a IPUMHUPUTENS, MOCPEIHUKA OYEBHUJIHA — JOCTUYD
Mupa, TpuMupuTh. He 3ps B paMkax CyJONpOM3BOACTBA MHUPOBOE COTJIAIICHHUE SIBISETCS
JKeJlaTeJIbHbIM M PEKOMEHIYEMbIM pPE3yJIbTaTOM pa3pellieHus MpaBoBoro KoHgpiukra. C
TOYKM C 3PEHHUS COLMAJIbHOTO B3aWMOJCHCTBHUS KOMMYHHKAlMs  OOECredyruBaeT
BO3MOKHOCTb TPEOJIONIETh TPYAHOCTH OOIICHUS, BBIIUIECHYTh OMOIIMH, BBIpAOOTATh
B3aUMOIIPUEMJIEMBIE PEIICHUS, BBICTPOUTH TMEPCMNEKTUBY JAIBHEHIINX OTHOIICHHH,
YAOBIETBOPUTh MOTPEOHOCTH B  OE30MACHOCTH, YBAXKEHHUH, MNPHUHAIICKHOCTH K
ONPEACICHHON COLMAIBHON TpyIIIIE.

Uro KkacaeTcs CpeICTB CBA3M, TO OHU CTPEMUTENBHO pa3BUBAIOTCA U
COBEPILIEHCTBYIOTCS, Ha CMEHY OJHHMM TEXHOJOTHSM MPUXOJAT JAPYTUE, TO3BOJISIONINE
JOoHeCTH HH(popMaluio ObICTpee U 10 OOIbIIET0 KonuyecTBa Jull. 1 Te, KTo ocymiecTBiasoT
pOJIb TIOCPETHUKA, TPUMHUPUTEIIS, TOXKE JOJKHBI COOTBETCTBOBATh TPEOOBAHUSM BPEMEHH,
MPEeIOCTaBIATh BO3MOXKHOCTh MCIOJIb30BaTh BCE JOCTYIHBIE CPEICTBA U MEXAHU3MBI JIJIS
€IMHOM eI — AOCTUKEHHSI MUPa, pa3pelieHus: KOHQINKTA.

NHTepecHbIM MpEACTaBISETCS OMNBIT OOpalleHUs BHUMAHUA K BO3MOXKHOCTH
OpUMHUPEHUsT Yepe3 IMpHUBJICUECHHUE CPEACTB MaccoBOM WHGOpMalMM, HCIOJIb30BaHUE
UHTEPHET pEeCcypcoB, MecceHIkepoB. Bce 3T cpernctBa mnpu  100pOCOBECTHOM
UCIIOJIb30BAHUM MOTYT 3HAUUTENIbHO PACUIMPUTh Kpyr JIMIL, [OHMMAIOLIUX, KaKue
IPEUMYIIECTBA MOKET AaTh IPUMUPEHHE B MPOTHUBOBEC CYJeOHOMY pa3OupaTeNbCTBY.

[To3uTHBHBIN ONBIT MPHUOOIIEHUS TPAXAAH K KYJIbType MPUMHPEHUS MOKHO HaWTH
Ha caifTax HEKOTOphIX cyn0Bl, TOproBo-mpoMbIIIEHHO nanaThl Poccuiickoit ®enepauuu ¢
KOMMEHTapueM: «Meauanus mo3BoysieT IpeAnpUHIMATENSM pa3peniaTh CIIOPHBIE BOIIPOCHI
Ha JocyleOHOM cTaguu, CTagud CyneOHOro pasdupaTenbcTBa U HCHOJIHUTEIBHOTO
IPOM3BOJICTBA»,” Ha KaHase You Tube.

Taxke MO aHAJIOTMU C BO3MOXHOCTBIO HM3BEIICHUS CTOPOH O BPEMEHHU M MECTE
cynebHoro  pasOuparenbctBa ¢ ucnoinb3oBanueM — CMC-cooOmieHuif,  MOXHO
MHOOPMHUPOBATh TPakIaH O BO3MOXHOCTH NTPUMHPEHHUS, B TOM YHCIE, C y4acTUEM
nocpeHKKa (Meauaropa)®.

Takum o00pazoM, He OTBepras y»e XOpOIIO 3apeKOMEHJIOBABIIUE Ce0s CIOCOOBI
JTUYHOM Oecelbl, MHCHbMEHHOTO W3BEIICHUS, HATMSATHBIX (OpPM OOBSBICHUA MOMXKHO
paclmIMpuTh KpPyr CPEACTB HMH(POPMUPOBAHUSA YYACTHUKOB  CYJONPOHU3BOACTBA O
BO3MOJKHOCTSIX PEUIUTh IOPUIUYECKHI CIIOP MUPOM, O MPEUMYIIECTBAX LIUBUIN30BAHHOTO
paspeinieHuss KoHQIUKTa ¢ GopMupoBaHMEM OJIATONPHUSATHOW MEPCHEKTUBBI OTHOIICHHUH B
JNaJILHEUIIIEM.

1 http://oblsud.perm.sudrf.ru/modules.php?name=docum_sud&rid=74 Caiit Ilepmckoro kpaeBoro cyxaa
(marta obpamenus 11.05.2019).

2 http://mediation.tpprf.ru/ru/ (zata oopamenus 09.05.2019).

® Cm.: Tocranosnernue Ilnenyma Bepxosnoro Cyma P® or 24.06.2008 Ne 11 (pex. ot 09.02.2012) «O
MOJrOTOBKE IPaXkIaHCKHX JIeN K cyaedHoMy pazouparensctBy» // CIIC «Koncynbrant Ilmocy.
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TPO®UMEII U. A.”

Pa3ziyueHue cynpyros (Separacion) — npuMupuTebHasi MPoLeaypa, HanpaBJeHHasi HA
YKpeIleHHe HHCTUTYTa Opaka (Ha NpuMepe MCIAHCKOro 3aKOHOAATeJIbCTBA)

JlanpHenmee pa3BUTHE POCCUMCKOW IOPUAMYECKONM HAYKH CBSI3aHO C JOKTPHUHAIBHBIM
OCMBICIICHUEM Hau0oJiee ONTHMAJbHBIX, 3apEKOMEHJOBAaBIINX ce0s Kak 3((PeKTUBHO U
YCHEIIHO JIHCTBYIOUIME IMpaBOBbIE HOPMBI HMHOCTpaHHoro mpasa. [lomaraem, urto
MCIIAHCKUW OMBIT O MpoLEeAype Separacion (pasiydyeHue CyNpyroB) MOKET ObITh IMOJIE3EH,
TaK Kak sSBJISIETCSI OJHOW M3 MEp, HANpPABJICHHBIX HAa YKPEIJICHHE COLMAJIbHOTO MHCTUTYTA
Opaka.

KitoueBbie cioBa: Opak, pacTtopkeHue Opaka, NpuU3HAHHE Opaka HeAEeWCTBUTEIbHBIM,
pas3iydeHue Cynpyros

Separation of spouses (separacion) — the conciliatory procedure directed to
strengthening of marriage (on the example of Spanish legislation)

Further development of the Russian jurisprudence is connected with doctrinal judgment of
the most optimum, proved as effectively and successfully present rules of foreign law. We
believe that the Spanish experience about the procedure separacion (separation of spouses)
can be useful as is one of the measures directed to strengthening of social institute of
marriage.

Keywords: marriage, divorce, marriage recognition invalid, separation of spouses

MupoBoii Kpu3HC MHCTUTYTa Opaka He 00OoIle] CTOPOHON COBPEMEHHOE MCIAHCKOE
o0IIECTBO, KOTOPOE TPATUIMOHHO YBAXXKUTEIHBHO OTHOCHJIOCH K 3TOMY COLUAIbHOMY
00pa3oBaHUIO U C OOJBIIMM MOHMUMAaHHEM K €ro quHamusmy. Tak, B Mcmanuu ¢ ydyerom
OCHOBHBIX IpaB U CBOOOJI YeNOBEKa, MPU3HAHHBIX MEKIYHApPOJHBIM MPAaBOM, y3aKOHEHBI
(bakTUYeCKHe COKUTETHCTBA U JIETATN30BaHbl OJTHOTIOJNBIE OpaKy.

X.A. Coyto Pac yTBepkaaeT, 4to cieryeT TOBOPUTh HE O KPU3UCE MHCTUTYTa Opaka,
a o kpusuce Mogzenu Opakal. Ilomaraem, 4YTO JaHHOE BBICKA3BIBAHHE HE OECCIIOPHO.
VY apydarole BHICOKO KOJMYECTBO Pa3BOJIOB, HECMOTPSI HA HETaTUBHOE OTHOILIEHUE K STOMY
crocoOy npekparienus Opaka. [To mocnegHuM opuUIHANTBHBIM OITyOJIMKOBAaHHBIM JaHHBIM B
2017 r. yucno pa3BoAoB yBeau4wioch Ha 1,2 % B CpaBHEHHMM C aHAJOTUYHBIM MEPUOIOM
npouwtoro roga (AIINL) u coctasmwio 97 960 (2016 r. — 96 824)?. Takas cuTyaunus He
MOXKET HE BBI3bIBaTh 0OECIMOKOCHHOCTH B HMCIMAHCKOM 00IiecTBe. BakHbIM apryMeHTOM B
MoJIb3y Opaka, Mo-mpexHeMy, OCTAIOTCs MpaBa U UHTEpeCHl neTell. ['ocymapcTBo mbiTaercs
MpeArpUHUMATh MEPBI, KOTOPBIE CIIOCOOCTBOBAIM YKPEIJICHUIO TaHHOTO COIUATBHOTO
WHCTUTYTA.

Opna U3 JEMCTBEHHBIX MEP — 3TO Separacion, o3Havarowee paziyyeHue cynpyeos bes
pacmopoicenus opaxa. Mo pepopmul uncmumyma 6paxa, nposedennou 6 1981 2.,
Separacion ObIIO eOUHCMBEEHHOL BO3MONCHOCTbIO NPEKPAMUMb COBMECHHOE NPOICUBAHUE

* TPOOUMELL MPUHA AJIEKCAHJPOBHA, xanmunar ropuaMdeckux Hayk, aoueHT, [loconbcrBo Poccun B
HWcnannm Trofimets Irina Al., candidate of jurisprudence, senior lecturer, Embassy of Russia in Spain
1 Cm.: Souto Paz J.A. Derecho matrimonial. Madrid, 2007. -227 p-
“Estadistica de nulidades, separaciones y divorcios. - URL: https://www.ine.es/prensa/ensd_2017.pdf (1aTa
obparenue 29.01.2019).
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cynpyzost.  Obvachenue HaxoOum 6 Oelicmeosasuieti 3aKOHOOAMENbHOU KOHYenyuu
Hepacmopoicumocmu  Opaka. Separacion — smo npagogoi uncmumym HEU3BECTHBIN
POCCHIICKOMY IpPaBYy.

Beccropro, separacion — 3To TOT e CeMEHHbIH KPU3UC, KOTOPBIN XapaKTepu3yercs
MPEKpaIIeHEM COBMECTHOW J>KM3HH CYIPYTOB, XOTS (POpMambHO OHH COCTOSIT B Opake.
Haxoxzaenue cynpyroB B IpoUEAype Separacion sensemcs npenamcmeuem K 3aKaio4enuio
0py2020 bpaxa unu Gakxmuyecko2o CoXCUmMelbCmad.

Llens separacion — coxpaHeHus] CEMbH M Opaka Kak ee OCHOBBL OOIIECH3BECTHO, YTO
MOBTOPHBIE Opaky MeXAy OBIBIIMMHU CyIpyramu He Tak y U peaku. CyneOHoe paznydeHue
CYIIpYTOB IO3BOJISIET UM OoJiee 00yMaHHO TMOJOUTH K CBOEMY PEIICHHIO O MPEKpaIleHu!
OpauHbIX OTHONICHWH. Pa3nmenbHOE MpOXKMBaHHWE CYNPYTrOB YCTaHABIMBACTCS CYIOM Ha
OTIpeNieIeHHbIN cpokK. [1o ncTedennu 3Toro cpoka Uil B €ro TEYCHHUE CYTIPYTH UMEIOT TIPaBO
Ha oOpamieHHWe B CyJd C HCKOM O pacTOpPKCHWH Opaka, €CiIu NPUIUIA K TBEPIOMY
yOeXICHUIO, YTO MX JAIbHEHIIass COBMECTHAs KH3Hb U COXPAHCHHE CEMbH HEBO3MOXKHO.
HcTteuenne cpoka pas3ieiabHOTO MPOXHBAHUS CYNPYrOoB HE MPEKPAmaeT OTHOIICHHMA
CYIIPYKECTBa, KOTOPbIE KaK Obl MPUOCTAHABIMBAIOTCA HA BpeMs. Pa3nenpHoe MpoXKHBaHHE
CYIIPYTOB KaK aJlbTEpHATHBA pa3Bojia MMEET HECKOIBKO MPEUMYIECTB. Bo-niepBhIX, eciu B
nepuoa CyAeOHOTO pa3iydeHus CYNpyroB, OJUH M3 HUX YMHUpaeT, APYrod Cympyr
COXpaHseT TpaBa B cepe COIUAIBHOTO oOecredeHHus Kak BAOBEI] (BAoBa). Bo-BTOPHIX,
PEKUM HMMYIIIECTBA, MPHOOPETAEMOr0 CyNpyraMd B OTOT TEPHOJ — O3TO pas3jieibHas
COOCTBEHHOCTh. W ToOcCienHee, Mpe3yMINus OTIOBCTBA TMPHU pa3[eIbHOM MPOXHUBAHUU
CYNpYyTroB HE JACUCTBYET.

Pedopmoii 2005 r., npoBeeHHOMN B cOOTBETCTBHHU ¢ 3akonom 15/2005 ot 8 urons?,
B 'K Mcnanuu Obu1M BHECEHBI ClIEyIOIINE BaKHBIE HOBOBBEICHUS:

-OTMEHSIOTCSI OCHOBaHHUsS Separacion, HO yCTaHaBIUBACTCS TPEXMECSYHBIH CPOK C
MOMEHTA 3aKJIF0UCHHs Opaka, Korja Cyrnpyr MOXKET 3apocuTh Separacion;

-JIJIs1 pacTop keHUs1 Opaka (hakTHYECKOe WK Cylie0HOe Separacion nepecmaem Oblmb
0053amenbHbiM YCI08UeM,

-TIpelyCMaTpUBACTCS, YTO POJUTENIM B COOTBETCTBYIOIIEM COTJIAIIEHUH BBIOMPAIOT
COBMECTHYIO OIEKY HaJl OOIIUMHU HECOBEPUICHHOJIETHUMH JAETbMH, B CIIydae HEJOCTHXKEHUS
JIOTOBOPEHHOCTH, YCIIOBUS ONIEKU OMPEEIISET CYI;

-Meualus IpUMEHseTcsl Kak TOOpOBOJIbHAs BO3MOKHOCTh pa3pelIeHUs] CeMEeHHBIX
KOH(IUKTOB MOCPEACTBOM BMEIIATEIbCTBA MOCPEAHUKA ISl TOCTHXKCHUS COTJIAIllIeHUs], a
He 111 0OpalieHust B Cy/I;

- B cllydyae IPUMHPEHUSI PA3NTyYCHHBIX CYNPYTOB YCTAaHABIMBAETCS OOS3aHHOCTH O
MOJNMCAHUU COOTBETCTBYIOILIETO COTJIANICHHUS U TIEpeladye ero B CY/I;

- MpaBO Ha KOMIICHCAIIMOHHYIO BBIMIATY BBOAMUTCS ISl CYIpyra, (UHAHCOBO
MOCTPAJaBIIer0 OT Separacion, KOTOpoe MOXKET COCTOSATh W3 EAMHOBPEMEHHOTO
BO3MEIIICHUS;

- YTO KacaeTcsl HACJIEJICTBEHHBIX MPaB, TO PA3Iy4CHHBIN CyNpyr (akTuuecku Oyner
UMETh UX TOJIBKO B TOM CIIy4ae, €CIM OH ObLJI BKJIIIOYEH B 3aBEIIaHUE YMEPIIETO CYIpyra.

B pamkax separacion HeoOXOAMMO TPOBOIUTH pa3Iidue MEXKIAy CYIAeOHbIM H
(pakTHyeckuM pa3iaydeHueM cynpyroB. CyneGHoe pa3jiydeHue CyIpyroB MPOU3BOAUTCS
Ha OCHOBAaHMHU CyAeOHOTO perieHus u perynupyercs B cT.cT. 81-84 'K Mcnanuwu.

! Cwm., manpumep: Garcia Presas I. El derecho de familia en Espana desde las ultimas reformas de Codigo
Civil. http://dadun.unav.edu/bitstream/10171/20266/1/GarciaPresas.pdf (zata oopamenue 29.01.2019).
“Ley 15/2005, de 8 de julio, por la que se modifican el Cddigo Civil y la Ley de Enjuiciamiento Civil en
materia de separacion y divorcio.

183



B pamkax cyneGHOTo pas3ielieHus pa3ingaioT Separacion:

- [0 B3aMMHOMY COIJIACHIO, KOTOpPO€ BO3MOKHO BBIpa3uUTh HE paHee, YeM II0
HCTEUEHUU TPEX MECSLEB CO JHS BCTYIUICHUS B Opak U O(OPMUTH COOTBETCTBYIOIIUM
poroBopow (1.1 ct.81 I'K Ucnanun);

- CIIOPHOE, KOTOpPoe HMeeT MeCTO B CJIy4ae OTCYTCTBHS B3aMMHOI'O COIJIacHs Ha
separaciOn wnuM HamM4HMs Pa3HOTIACHA B OTHOIICHHH COJCP)KAHUS PEryIHUPYIOIIEro
COTJIAILICHUSI.

B cmyuae cmopHOoro Separacion coOOJeHHE TPEXMECSYHOrO CpOKa €O JIHS
3aKJIIOueHUs Opaka Juid 1MoJauyu McKa He TpedyeTcs, el CYLIECTBYET yrpo3a i KU3HH,
(bu3nvecKoi, MOpPaTbHOW, CEKCyallbHOW WM JIKOHOMHUYECKON HENPUKOCHOBEHHOCTH U
CcBOOObBI, U HE TOJBKO B OTHOIIEHUU TPEOYIOIIETo Cynpyra, HO U JII0OOr0 U3 YJIEHOB 3TOMN
ceMbH (IeTH, Apyrue poACTBeHHUKHU U T.4.) (1. 2 c1. 81 I'K Ucnanun).

CynebHoe pasznydeHHe CYNpyroB UMeEET JiBa cnenuduuyeckux mocsjaeacrBus (cr. 83
I'K Mcnanun), 4TO NPUHIMIUAIBHO OTJIMYAET €ro OT PACTOPKEHUs Opaka WM MPU3HAHUS
Opaka HeeHCTBUTENbHBIM (AHHYJIHUPOBAHMS):

- cyaebHOe perieHHe O Separacion MpUBOAUT K MPHUOCTAHOBICHHIO COBMECTHOM
KU3HH B Opake, HO HE €€ MPEKPaIlCHUIO;

- cynebOHOe pelieHue O Separacion usmeHsiem — OelUCMBVIOWUL  PedCUuM
cobcmeeHHOCMU ~ CYNpY208, HA Nepuoo  Separacion UCKIOYUMENTbHO NpUMeHAemcs
pazoenvHas cOOCMBEEHHOCb.

B orHomenun, T.H. (pakTHYeCKOro pa3aydeHHsl CYNPYroB, TpakJIaHCKOE
3aKOHOJIaTENIbCTBO, HECMOTpPA HAa YIOMHUHAHME €r0 B pAa3JIMYHBIX MPEANHUCAHMUAX, HE
npeajaraeT HOpMaTUBHOIO onpeneneHus. [lonaraem, co cCbIIKON Ha aBTOPUTETHOE MHEHHE
cnenuanucTosl, uro ¢akTHYeckoe pasiydeHHe CyNpyroB MOKHO pPacCMaTpMBaTh Kak
JIMYHOE PEILICHHE CYNpPYroB, B COOTBETCTBUM C KOTOPBIM OHU COIJIAIIAKOTCSA MPEKPATUTH
CBOM OpayHble OTHOLIEHUS, HO O6e3 oOpaieHus B cya. UTo kacaeTrcs ynoMUHaHU, KOTOpbIe
JIeNIaloTCsl HAa HEro B TPaXKJAHCKOM KOJIEKCEe, TO OHHU OTHOCSTCS TJIaBHBIM 00pa3oM K
BOIIPOCAM POJUTENBCTBA, HACIEAOBAHUS U CYIIPYKECKOTO UMYIIIECTBA:

- mo ct. 116 'K HMcnanuu, otiioM peOeHKa MPU3HACTCSA CYNPYT KCHITUHBI, €CIU
peOCHOK poAWIICS B TEUYEHHE TPEXCOT JHEW IOociie pacTOopKeHUs Opaka, CyneOHOro Wid
(aKTUUYECKOTO Separacion, a maxdce AHHYIUPOBAHUS OpaKa;,

- B cr. 156 'K Hcnanum mnpemycMaTpuBaeTcs MOJIOKEHUE, B COOTBETCTBUU C
KOTOPBIM, €CJIM POJAUTEM KUBYT Pa3[esbHO, TO POJUTEIbCKAS BJIACTh OCYIIECTBIISIETCS
TeM M3 HUX, C KeM MpoKuBaeT pebeHok. TeM He MeHee, Cy[bs, MO MPOChOE OTIECIBHO
MPOXKUBAIOIIETO POJUTENI, MOXET B HUHTEpecax peOeHKa, HaACTUTh 3asBUTEIs
POJIUTENHCKUMHU TIOJTHOMOYHSIMH, KOTOpPbIE OH OYyJIeT OCYIIECTBISATh COBMECTHO C JAPYTUM
pOIUTENEeM WU pPAcIpefesiuTh MEeXAYy pPOIUTENSIMH (QYHKIMH, HEOOXOAUMBIC s
OCYIIECTBJICHUS POJAUTEIBCKUX TPaB U 00SI3aHHOCTEH;

-0 cT.cT. 1394 u 1395 I'K VMcnanuu npekpaniaeTcsi 3aKOHHBIM peXUM COBMECTHOM
COOCTBEHHOCTH CYIIPYTOB;

- HECMOTpsS Ha pa3JelbHBIM pEeXUM CyHpyx eckoro wumymiecrtsa, cr. 1368 T'K
Hcnanuu 3akpemiser OO0S3aHHOCTh y4YacTUsl KaXIOTO U3 Pas3lydeHHBIX CYIPYroB B

! Solsone M., Simo Noguera C. X. Sentencias de separacion y divorcio en Espafia (1996-2006) a la luz de
las relaciones de género URL:
https://www.researchgate.net/publication/242241256_SENTENCIAS_DE_SEPARACION_Y_DIVORCIO
_EN_ESPANA_1996-2006_A LA LUZ DE_LAS RELACIONES_DE_GENERO (mara oOpamienus
30.01.2019).
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pacxoiax Ha cojliepkaHue M oOpa3oBaHUE JEeTeil, a Takke, B APYTHX OOLIMX HYXJaxX
(HampuMmep, oruiaTa apeHabl )KUIIbs, CTPAXOBAHUE U JIP.);

-B cuily CT.cT. 834 u 945 'K Mcnannu npaBo HacilIe0BaHUs 110 3aKOHY IEPEKUBIINN
CYIpyr, HaxOMUBINWICS B TpOIEIype pasnydeHus, He wumeer. Ilpu Separacion
HacJIeI0BaHUE BO3MOXKHO MOILKO NO 3A8EUJAHUIO.

Oguyuanvhvie OanHvle 0 Separacion 6HYWAIOM ONMUMUIM NO NOBOOY NPECMUICA
coyuanvHo2o uncmumyma opaxa. Tax, 6 2017 2. cHU3UIOCH YuUCI0 Separacion 8 CpasHeHuU ¢
ANl u cocmasuno 4 280 (2016 o. 4 353). Ilpu mom, umo 83,8% OBUIM B3aMMHO
cornmacoBaHbl 1 16,2% criopusie (CyaeOHbIe) Separacion.

B 3akmtoueHune xoTenoch Obl OTMETUTh, YTO KaK MOKA3bIBAET MPAKTUKA, TOBTOPHBIE
Opaku Mexay OBIBIIMMH CyIpyraMd HE pEeIKOCTh, Oojee TOro, KaXIblii TpeTui
pacTopraeMblii Opak HMeeT HECOBEpIICHHONETHUX [eTel, 4YbM HWHTEpechl B Opake
ponuTeNnei T0JKHBI ObITh TIPUOPUTETHBIMU, TAaK KaK KayK/Iblii peOEHOK UMEET IPaBO KUTh U
BOCIIUTHIBATECSI B IOJHOM ceMbe. Pasmydenume cympyros (Separacion) ssisiercs
NeMCTBEHHOM Mepol, CHOCOOCTBYIOIIEH YKpPEMJIEHUI0 MHCTUTYyTa Opaka, MOCKOJbKY
CYNpyTH, MOJYYUB 3aKOHHBIM MEpepblB B COBMECTHOM »U3HU, MOTYT 0Oojiee B3BELICHHO
MOJONTH K CBOEMY pEHICHUI0 O NPOAODKEHHHM WM TMPEKpalleHHMH CBOEro CeMeiHoro
com03a.
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YCAUYEBAE. A’
KauecTBO MeIMATUBHBIX YCJIYT: MPO0JeMbl OLIEHKH

AHHoOTaInus. B HacTosIIel cTaTbe aBTOP UCCIIEYyET pa3IMYHbIC KPUTEPUH OICHKH KauyecTBa
MEIMATUBHBIX yCIOyr. DBeiaeneHbl aBa KpuTepus KayecTBa MEIMATUBHOM YCIIYyIH:
MOCTOSSHHBIM ~ KpPUTEpUH, B  KA4EeCTBE KOTOPOrO  pacCMaTpuUBAETCs  IOKA3aTelb
npoeccuOHANBHOTO YPOBHS MEAMATOpa, W CUTYaTUBHBIM KPUTEPUH, COCTOSIIHUIA B
COBEPIICHUU MEJIUATOPOM JCHCTBHM MW Oe3/elCTBUH, OKa3aBIINX BIIMSHUE HA KauyeCTBO
YCIYTH B paMKax KOHKPETHOW mpoueaypbl. B paMkax COBEPIIEHCTBOBAHUSI CHCTEMBI

" VCAUEBA EJIEHA AJIEKCAHJ/IPOBHA, crapumii npenoaaBateis Kadeapsl TpakIaHCKO-HPaBOBBIX
npaBoBbIX gucturuiud LlerTpansnoro ¢pmmana ®I'BOY BO «Poccuiickuii TOCy1apCTBEHHBIN YHUBEPCUTET
npaBocyaus», Kanauaat opuamdeckux Hayk Usacheva Elena Al., Senior Lecturer of the Department of
Civil Law Disciplines of the Central Branch of the Russian State University of Justice, Candidate of Law
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OIICHKU KaueCTBa MEIUATUBHBIX YCIYT MpeJiaraeTcsi BBECTU KBATH(PUKAITMOHHBIA SK3aMEH
Ha IpuoOpeTeHue craryca npodecCHOHAIBHOTO MEANATOpa, CO3AATh CIELUAIbHBIA BH]
HE3aBUCUMOW OJKCIEPTU3bl (PKCHEPTH3a KayecTBa MEIUATUBHBIX YCIYT), pa3padoTarth
nepevyeHsb TpeOOBaHUM K JIMI[aM, UMEIOIINM MIPABO BBICTYIATh B KAUECTBE CIEIMAIUCTA TIPU
PacCMOTPEHUU B CYJIE CIIOPOB O KaueCTBE MEAUATUBHBIX YCIYT.

KinroueBsie crnoBa: Menuanusi, MEIUATOpP, KAYECTBO YCIYT, MPHUHIMUIBI MEIUAINH,
paspelieHre CropoBs.

Quality of media services: problems of evaluation

Annotation. In this article the author investigates various criteria of quality of an assessment
of mediation services. There are two criteria of quality of mediation services: a constant
criterion, which is considered as an indicator of the professional level of mediator, and
situational criterion, consisting in the Commission of mediator actions or omissions that
have had an impact on the quality of services in a particular procedure. As part of the
improvement of the system of quality assessment of mediation services, it is proposed to
introduce a qualification exam for the right to obtain the status of a professional mediator, to
introduce a special type of independent examination (examination of the quality of
mediation services), to develop a list of requirements for persons entitled to act as a
specialist in court disputes about the quality of mediation services.

Key words: mediation, mediator, quality of services, mediation principles, dispute
resolution.

O mnpeumymiecTBax MeAMallMd KakK aJbTEPHATUBHOIO CIOCO0a YperyJlupoBaHUs
CIIOPOB MOXHO TOBOPUTH OECKOHEYHO: CHIKEHHE OOIIero YypOBHS COLMAJIbHOU
HANpPSDKEHHOCTH 32 CYET pa3pelieHus He Chopa, HO KOHGIMKTA; pasrpy3ka Cy/OB;
BOCIIUTaHHUE Tpa)</aH; YCKOpPEHHUE Mpoliecca paspemieHus KoHpiaukTa u 1.1. He BbI3bIBaeT
COMHEHHMI TOT (haKT, YTO MMEHHO 3a IEPETOBOPHBIM MPOIECCOM — OyAyllee CHUCTEMbI
paspelieHust CropoB.

Mexny TeMm, HECMOTps Ha BC€ IUIIOCHI TNPOLEAYpPhl MEIHAllH, K CBOEMY
JeCSITUIIETHEMY [OOUJICI0 HA TeppuTopuu Poccuu oHa mpHUXOAUT AalieKOo HE B COCTOSIHUU
paciBera. OOIIECTBO ¢ TPYAOM MPUHUMAET HOBBINA CIIOCOO YPETyJIMpOBaHUS CIIOPOB, HayKa
U TpaKTUKa HIMYT MyTH €ro MOMyJsSpu3allii, HO HE HaxXOJSAT IMOIJIEPKKH 3aKOHOAATENs
(Tak, B 4YAaCTHOCTH, TIOCTOSIHHO TOJHUMAIOTCS BOIMPOCHI O BBEACHUM 00s3aTEIbHOMN
MEJMAINK MO0 OTAETBHBIM BHJIaM CIIOPOB, O MOBBIIIEHUU TOCYJIAPCTBEHHOW MONUIMHBI MO
JieNiaM, paccMaTpUBAaeMbIM B cyJax OOIIed opucaIukuud U T.4.). Bce 3To mopoxkmaer
CKENITUYECKOE OTHOIICHHE K TMPOLEAYpE, MHOTHE IOPUCTHI BOCIPUHUMAIOT €€ Kak
OUYepeIHyI0 MOAHYIO 3apyOeKHYI0 UTPYIIKY, IPOTUBOPEYAIYI0 OTE€UECTBEHHON MPaBOBOM
U KOHQUIMKTOJIOTMYECKOW KyJbType. TeM He MeHee, ONBIT OTJENbHBIX CYOBEKTOB
Poccwuiickoit @enepanuu (JIuneukoii obnactu, [lepmckoro kpas u T.1.) SBJISETCS, HA HAIlll
B3IJISL, JIyYIeH WUTIOCTpaled OIMOOYHOCTH IPEHEOPEKUTETBHOrO0 OTHOIICHUS K
Ipoleaype W JOKa3blBae€T IKU3HECIIOCOOHOCTh MEJHAllUd B POCCHHCKON cHcTeMe
pa3pelieHns CIIopoB.

CH0XHOCTH BHEAPEHMS MPOLEAYpbl CBSA3aHBI HE TOJNBKO C OOIIECTBEHHBIM
CONPOTUBJICHUEM  (9TO  MPEMATCTBHUE  MPEOJOJMMO 33  CYET  J0OpPOCOBECTHOM
MPOCBETUTENBCKOM  JESATETbHOCTH  IOPHUAMYECKOro  coolmiectBa), HO U C
COINPOBOKIAIOIIMMH MEHALMI0 TpoOieMaMH IPaBoOBOro peryiaupoBanus. Hecmotps Ha To,
YTO MeAualus HE SBIAETCS B YUCTOM BHJAE IOPUAMYECKON MpOLETypoOil, pelleHue
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MIOCTABJICHHBIX MEpe] HeHl 3a7ad HEBO3MOXKHO 0€3 rapMOHUYHOI'O BKJIIOYEHHSI MEUALUU B
CUCTEMY MaTepHaIbHOIO M MpOIEecCyajJbHOro IpaBa rocyaapcTBa. Kak crpaBeasnBo
OTMeYaeTcs B JIMTEparypel, cama mo cebe mpoueaypa MeaManun (€€ MOpSIOK, TEXHUKH H
MpUeMbl MEIWalMK U T.J.) HE TpeOyeT 3aKOHOJATENbHOW perjaMeHTald, OJHAKO P
BOIIPOCOB OOBEKTUBHO HYKJIAETCS B JIETAJbHOM 3aKperuieHWu (Jieranu3anusi Mpoueayphl,
YCTaHOBJIEHUE TapaHTHUIl MpaB CTOPOH, 3alUTa TPEThbUX JHI U T.A.). Cpelu CBSI3aHHBIX C
MeIualel OTHOIIEHHWM, MOJIal0IIKUXCs MPAaBOBOMY PETYJIHMPOBAHUIO U HYKIAIOLIUXCS B
HEM, — OTHOILIEHHUSI CTOPOH U MEIUaTopa.

B Hayke B 11es10M ycTOsUICS €AMHBIN MOAXO0 K KBaJU(UKALIMA OTHOIIEHUI CTOPOH U
MearaTopa Kak Ipa)<JIaHCKO-TPaBOBBIX OTHOIIEHMH MO okazaHuio yciayr. Kak u moOas
yciyra, MeAuaThUBHAs yCIyra HE UMEeT KOHEYHOrO pe3ysibTaTa, a COACPKHUT IOJIE3HBIN
s¢dekt B camoil cebe, COOTBETCTBEHHO, JUIsl MEIUATUBHOM YCIYrd, Kak W JJs JIH000H
YCIIyTH, aKTyajbHa MpobiieMa onpesesieHns: KpUTEPUEB OLIEHKH €€ KauecTBa.

VYenyru kak OOBEKT Tpa)xJAaHCKMX TMpaB o0JaJaloT psSaoM  creuuduyeckux
MPU3HAKOB, YCIOXKHAIOIIUX MpOIecCC OLEHKM HX KauyecTBa. KadyecTBO yCIyr CIOXHO
OLICHUTh KOJMYECTBEHHO, OHU HE XPAHATCS, HE MMEIOT MaTepHAbHOTO BOIUIOIMICHMS, UX
KayecTBO OIICHMBAETCSl KOMIUIEKCHO, Mo MHOruM mnokazatensaMm. Cranpaptom ['OCT P
52113-2014 «Ycayru HaceneHuio. HoMeHKIaTypa MoKas3aTeNleil KadecTBa»? yCTaHOBIICHA
clieyrolIasi HOMEHKJIaTypa OCHOBHBIX TPYIII [TOKa3aTesel KayecTBa yCiyr:

MOKa3aTeau Ha3HAUYCHMUS,

MoKasaTenau 0e30MacHOCTH;

NOKa3aTeNH HaJIeKHOCTH;

noka3aTesu NpoPeCcCUOHAILHOTO YPOBHS MepcoHaIa.

OueBUAHO, YTO MPABOBOE 3HAYEHHUE B pa3pe3e MOHATHUS «HAJJIekKallee KayecTBO»
UMEIOT TPETUM W YeTBEPThIi Moka3aTenb. [I[pUMeHUTEeNbHO K MEMATUBHOM yCIIyre B poJiu
KPUTEPUEB KaueCTBA BHICTYMAIOT:

- TOCTOSIHHBIA KpUTEpHH - MOKaszaTellb Mpo(ecCHOHANIbHOIO YpPOBHS IE€pCOHala
(MeamaTopa);

- CUTYaTHUBHBI KpUTEPUN — COBEPIICHUE METUATOPOM JEHCTBHM WK O€3ACHCTBUIA,
OKa3aBIIIMX BJIMSHUE Ha KAUE€CTBO YCIYTH.

Cr. 15 u 16 ®3 «O06 ambTepHATUBHOW MPOIEAYpPE YpPETyJIUPOBAHUS CIIOPOB C
ydacTHEeM T[OCpefHuKa (mpoueaype Meauanuu)»® (manee — @3 O wmeamanun)
YCTaHABJIMBAIOT, YTO OCYIIECTBIAThH NIEATEIBLHOCTh MeauaTopa Ha HempodeccuoHanbHOU
OCHOBE MOTYT JIMIA, JOCTUTIIME BO3pacTa BOCEMHAJIATH JIET, OO0JaJarolue IOJHON
JIeeCTIOCOOHOCTRI0O U HE MMEIOIINE CYIUMOCTH; OCYIIECTBISTh JEATEIbHOCTh MEIUAaTOPOB
Ha TpodeccuoHaNbHOW OCHOBE MOTYT JIMIIA, JOCTUTIIME BO3pacTa ABA/ALATU ISATH JIET,
UMEIOIME BBHICIIEE OOpa3oBaHME U TMONYYHUBIINE JOMOJHUTENbHOE MpodeccrHoHaIbHOe
oOpa3oBaHHE IO BOIpOcaM MpPUMEHEHUs Mpoleaypbl Mmenuanuu. He BmaBasick B aeTanu
OIICHKHM KauyecTBa yCIyT HeMpo(heCcCHOHAIILHOTO MeIMaTopa (CTOUT COTJIACUTHLCS C TEM, YTO
B HACTOSIIIEE BPEMs B CBSI3U C CO3J]aHMEM MEePBOHAYATIBLHON 0a3bl METUATOPOB COXPAHECHUE
HENpo(peCcCUOHAILHOM MeIualiy MPUHOCUT OoJbllle Bpena, YeM IOJb3bl, T.K. CO3AaeT
BO3MOXHOCTb JIJISl UCIIOJIB30BAHUS MO/ MAaCKOW MEAMAIMU TEXHUK U TPOIEAYP, HUKAKOTO

! Memnanums: Yue6uuk / Ilox pen. A.Jl. Kapnenko, A.J[. OcuuoBckoro. CII6., Pemakuus xypnana
«Tpereiickuit cyn»; M.: Craryt, 2016. - C.74.
2 TOCT P 52113-2014. HarmoHasbHBI crangapt Poccuiickoii ®enepauuu. YCIyru HACEICHHUIO.
HomenknaTtypa mokaszaTteneid kauecTBa YCIyr : yTB. U BBeneH B aedictBue lIpuxazom Poccranpmapra ot 6
HOos10ps 2014 1. Ne1482-ct. M.: Cranmaptundopm, 2015.
®C3 Pd. -2010. -Ne31.-ct. 4162.
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OTHOIIEHMS K HENM HE HMMEIOIMX'), OCTAHOBUMCS Ha COOCTBEHHO MHPO(ECCHMOHATBHBIX
MEMATHUBHBIX yCITyTax.

SABnsroTCs MU TpeboBaHUS, U3NIOXKEHHBIE B cT. 16 @3 O Menuanuu, A0CTaTOYHBIMU
JUIA OLIEHKM KayecTBa MEIMATUBHBIX yciyr? OueBHJIHO, OTBET HAa ATOT BOIPOC AOIKEH
ObITh OTpULIATEIbHBIM. Bo3pacT Kak KpuUTEpHil MCIOIb3YETCs], Cys M0 BCEMY, B KaUeCTBE
rapaHTUU HAKOIUIEHMsI ONpPEAEJICHHOTO KU3HEHHOTO OMBITAa (TEM HE MEHEE 3TOT KpUTepui
HE SIBJIIETCS onpeaenaomumM). YTo ke kacaercss cOOCTBEHHO MPO(ecCHOHANBHBIX KAaueCTB
MeJIMaTopa, TO Pa3MBITOCTh 3aKOHOJATENBHBIX (HOPMYJIUPOBOK (BBICIIEE OOpa3oOBaHMUE,
JIOTIOJIHUTENIbHOE O00pa30BaHME IO MEIWAlMU) MNPOBOLUPYET IUCKYCCHU O TOM, KaKoe
0a3oBoe 0Opa3oBaHHE JOKHBI MMETh MEIUATOPhl, KAaKyl MOJArOTOBKY OHHU JOJIKHBI
MPOXO/IUTh. Enudrie o0s13aTeNIbHBIE KBaTM(UKAIMOHHBIC TpeboBaHUs U
npodeccuoHanbHble CTAaHAAPTHI 11 MEAMATOPOB Ha Tepputopun Poccuiickoin denepanun
70 CUX IOp HE YyTBepKIeHbl. KauecTBO MOATOTOBKM MEAMATOPOB B LEJIOM IO CTpaHe
HEOJIHOPOJHO, HUKEM HE KOHTPOJIMPYETCA, MUMEETCS Pa3pO3HEHHOCTh B COJIEPKaHUU U
popmax oOyueHus>.

3a pybOexxom mpobiema oOecreueHHUs KadyecTBa MEAMATHUBHBIX YCIyT 3a CYET
npodeccruoHanbHBIX KAUECTB MEIUAaTOPa PEIIAECTCS PA3HBIMU CIIOCOOAMMU:

- KOHKpeTH3alus TpeOoBaHMM K 0a30BOMYy OOpa30BaHMIO W CTaXy pabOTHI IO
cneruanbHocTu (Craosenusi, Benrpus, bonrapus);

- aKKpEAWTAIHUS MEIUATOPOB TOCYAAPCTBEHHBIMH YUYPESKICHUSAMHU WM YaCTHBIMH
MHCTUTYTAaMM B  COOTBETCTBHMM C TpeOoBaHUsIMU 3akoHojaTenbcTBa (bonrapus,
Benmukobpuranus);

- MEXaHHU3Mbl CaMOpEeryJsiuud U «Mmarkoro mnpaBa» (Crnosenus, bocHust u
Iepuerosuna)’.

Takum o00pa3oM, Ha CErojHs CYyIIECTBYIOT CIEIYIOIIHE CHOCOObl obecreueHus
npodeccroHa3Ma MeIMaTopa KaK yCIOBUSI KaueCTBAa MEUATUBHOM YCITyTH:

1) ycranoBieHue MoApoOHOrO MepeuHs TpeOOBaHUU K HEOOXOAMMOW MOJrOTOBKE
MEAMATOPOB, BKIIIOYAs LIEHTPAIM30BAHHOE YTBEPKICHHUE MPOTrpaMM MOJITOTOBKH;

2) ceptuduKanus, aKKpeIuTalus MeIdaTOpOB U JIPyrue crocoObl MOATBEPKICHUS
KBaTH(UKAITIH;

3) caMmoperyaupoBaHue AesTENbHOCTH MPO(HECCHOHAIBHOTO COO0IIECTBA.

Opnako TPUXOAMUTCS MpPHU3HATH, YTO B PoccMuM HU OAMH U3 3THX CIOCOOOB HE
UCIOJIb3YyeTCs B OJHOM oObeMe. CaMoperynupoBaHue JIesTEIbHOCTH MEIUATOPOB, XOTS U
npeaycmotrpeHo @3 O Meauanuu, HOCUT JOOPOBOJIBHBIA XapaKTep, 3aKOH HE MPEIbsBIsSET
TpeboBanuii k wieHcTBY B CPO make mMpUMEHUTENBHO K PO(hecCHOHAIBHOMY MEIUATopy.
Ceptudukanus ¥ akKpeauTalus MEAMATOPOB HE TMPOBOJIUTCS, a TOJy4YeHUE IpaBa Ha

! Moscuurenphas 3amucka K NpoekTy (enepanbHOro 3akoHa «O BHECEHHHM H3MEHEHHH B OT/ENbHbIE
3aKoHOzaTeNnbHble akThl Poccuiickoil @enepanuu B CBSI3M € HEOOXOAMMOCTBIO COBEPLICHCTBOBAHHUIO
menuatuBHOW  mpaktukm». URL:  http://fedim.ru/wp-content/uploads/2016/12/Poyasnitelnaya-zapiska-
10.05.2017.pdf (mata obpamenus 02.04.2019).
? TlosicHUTeNbHASA 3alMCKa K MPOEKTY (elepanbHOro 3akoHa «O BHECEHMM HM3MEHEHHH B OT/eNbHbIE
3aKoHOzAaTeNnbHbIE akThl Poccuiickoil Denepauny B CBSA3M C HEOOXOOMMOCTBIO COBEPIICHCTBOBAHHIO
menuatuBHOW —mpaktukm». URL:  http://fedim.ru/wp-content/uploads/2016/12/Poyasnitelnaya-zapiska-
10.05.2017.pdf (zata obpamenus 02.04.2019).
® IlIsapn O. O630p MPaKTUKH MCIONb30BaHUA Meaualuu B crpaHax Epomeiickoro Corosa (Meauanus B
aJMUHHUCTPATUBHBIX Jenax) // Te3ucsl moknaga MexpertoHaabHoH KoHpepeHnnu «Co3aanue yCIoBHN s
MPaBOBOT'O Pa3BUTHS M PEIICHHS CYyAE€OHBIX CIIOPOB, MyTEM BHEAPEHUS TEXHOJOIMH MEIUallii B PeruoHax
Poccun» (28 OKTAOps 2011 roja, I[IckoB). URL:
http://mediators.ru/rus/about_mediation/literature/text25?print
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peanuzanuio 00pa30oBaTENbHBIX MPOrpaMM IO MEAHAIMU TaKXe HE MpeaycMaTpUBaET
HEOOXOIUMOCTH BBITIOJTHEHUS KaKuXx-1100 TpeOOBaHUM, o0ecreynBaroIINX
npodecCuoHaIN3M JIEKTOPOB U TpeHepoB. He pa3paboTaHo W eauHON mporpamMmbl
MOATOTOBKH MPO(PECCUOHATBHBIX MEIUATOPOB WM OCHOBHBIX TpeOOBaHUU K HeEH
(MUHEMaJIBLHOE KOJTMYECTBO YacOB, 0a30Bas 4acTh TEMATHYECKOTO TuIaHa | T.1.). [lomaraem,
YTO 3aKOHOJATENI0 CJEAYeT ONPEIEIUThCA C TMO3UIMEH OTHOCHUTEIBHO CIocoba
oOecrieyeHHs] KauecTBa MOJATOTOBKH MPOQECCHOHANbHBIX MEIUaTopoB (M30paTh OAMH U3
BBIIIETICPEUYHUCIICHHBIX, WM pa3paborars jpyroi). Ilpu »sToM HaMm B KayecTBe
ONTUMAJIBHOTO MYTH BUAMTCS BapHalusi BTOPOTrO CIoco0a - YCTaHOBJICHHE TPEOOBaHUA O
caadye  KBadU(UKAIMOHHOTO  JK3aMeHa  KaKk  YCIOBHUS ~ TOJy4YeHHs  cTaTyca
npodeccuoHaIbHOTO Menuatopa (IO aHajJOTMU CO CTAaTycoM ajJBOKaTa, HOTapuyca,
apOUTPaKHOTO YIPABJISIONIETO U T.]I.).

CrnoxxHee pPEImHUTh BOMPOC C CUTYaTUBHBIMU KPUTEPUSMH OTMpESICHUs KayecTBa
yeinyr meauaropa. OmmOku Meauatopa MOTYT MMETh HE (PyHJIAMEHTAIbHBIA XapakTep
(oTcyTcTBHE 3HAHMU O MpoIEAype, TEXHHWKaX M TpUeMax U T.JI.), a COBEpIIAThCA B
KOHKPETHOM mporeaype. Tak, pacnpoCcTpaHEHHBIM OCHOBAaHHEM Kajlo0 Ha KaueCTBO YCIYyT
MeJuaTopa SBISETCS HapylieHHe KOH(PUACHIIMATbHOCTH, JUYHAS 3aUHTEPECOBAHHOCTH B
UCXOJIE CIOpa, HapylleHHWe mpoueaypbl’. Ilojgaraem, 4ro yKa3aHHbBIE CHTYalUM MOKHO
KBaTU(UIIMPOBATH KaK HAPYIIIEHUE TPABOBBIX 3alIPETOB, @ UMEHHO:

- HapyuieHue npuHuunoB meauauuu (cr.3, 5 ®3 O Mmeamanuu) — pasriamieHue
uHpopManuu, TPUHYKACHUE CTOPOHBI K TMPOJOJDKCHHUIO TPOILEIYypPhl, COKPBITHE
uH(OpMaIMK O MPUHIIMIAX MEAUAINH, & PABHO MPOBEICHNE MPOIETYPhl METUAIIUN JIUIIOM,
HE COOTBETCTBYIOIIUM TpeOoBaHusM 4. 6 cr. 15 ®3 O memuanuu (4TO MO CYTH CBOEH
O3HAYaeT HapylIeHWE TPHUHIIMIIOB HE3aBUCHUMOCTH MeIuaTtopa W KOH(PHUIACHIIUATLHOCTH
npolenypsl), HecoOmoaeHrne TpedboBanuii 4. 7 ¢T. 11 @3 O meauanuu (BiedeT HaApYIICHHUE
MIPUHIMIIA PABHOIIPABHS) U T.I.;

- HapylI€HUE TOpsAKa MPOBEAECHUS MPOILEAYPbl, YCTAHOBJIECHHOIO COTJIAIIEHUEM O
pOBEACHUH Tpoleaypsl Meauanuu (4.1, 2 ct. 11 @3 O meauarun).

OTH HapyUIEHHUS] OTHOCUTEIIBHO JIETKO BBISIBUTH U JI0KA3aTh, IOCKOJIBKY OHHM CBSI3aHBI
C HapyIIEeHUEM JIETaJIbHbBIX 3aMpPeToB. ['0pa3o CloKHEE OLIEHUBATh ACHCTBUS MEaUaTopa C
TOYKH 3PEHHS MX JOCTATOYHOCTH, IeJIecoo0pa3sHOCTH, HeoOXxomuMocTu. Henamiexariee
KaueCTBO MEIMATHUBHON YCIYTH MOXET OBITh CBS3aHO C TaKMMH OOCTOSTEIBCTBAMHU, Kak
Hed(DPEKTUBHOE WCIOJb30BAaHUE MEIWATUBHBIX TEXHHUK, HECOOJIOJCHHE CTaJAUHHOCTH
npoueaypsl (KOoTopas HOCUT PEKOMEHIATEIbHBIM XapakTep M HE periaMeHTHpOBaHa
3aKOHOM), HEIMPaBHJIbHOE BBISBICHHE HWHTEPECOB, HEMOJHOE (OPMUpPOBAHHE ITOBECTKH
MIePEroBOPOB, OTCYTCTBHE MPOPAOOTKH MEIUATHBHOTO COTJIAIICHHUS HAa PEATMCTHYHOCTH M
T.1. Bce 3Tu HapylieHus HE HOCAT SIBHOTO XapakTepa, HE HapyIIaloT MPaBOBBIX 3aIllPETOB.
Mexay TeM HX TOCIEICTBHS MOTYT OBITH Jake OoJjiee CYIIeCTBEHHBIMH, YeM, HAIpHUMeED,
HapyIIeHWE MPUHITUIIOB Meauaruu. OJHO HEOCTOPOIKHOE CIOBO MEIUATOpa JIETKO MOXKET
yCyryOuTh KOH(IMKT CTOPOH, cO3/1aTh JaucOajaHC CHJI, TIpepBaTh 3aKIIOUYCHHUE
MEIMATUBHOTO corjlamieHus. TeM He MeHee, JOKa3blBAaHME OTUX HAPYIICHUM
MPEACTABISACTCS JIOBOJIBHO 3aTPYJHHUTEIIBHBIM, ITOCKOJBKY I1€J€CO00pa3HOCTh u
Pa3yMHOCTh JCHCTBHIM MeIuaTopa €CTh IOHATHS OIEHOYHBIC, a cama IMo cede Mmporeaypa
Meauaruu (CTaauu, TeXHUKW U T.]1.) HE TOJJICKUT MPaBOBOMY peryiaupoBanuio. [lonaraem,
YTO B MOJOOHBIX CITy4asX B KAYECTBE CPEJICTB JOKA3bIBAHUS MOTIIU OBl OBITH MCIIOTH30BAHBI

! Camurynmma JI.JI. O HEKOTOpBIX acHeKTax OTBETCTBEHHOCTH Menuatopa // M3pectus akajeMuu
yIpaBJIEHHS: TEOpHUsl, cTpaTeruu, naHoBarmu. -2012.- Ne5 (12). -C. 71.
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KOHCYJIbTallMsl CIELMAINCTA, HE3aBUCHMas 3KCHepTH3a. B 3TOM KOHTEKCTE HYKIaeTcsl B
pa3paboTKe BOIPOC O CO3JaHUU CIHEUUAIbHOIO BHJAA SKCIEPTU3bl, a TaKkKe O
dbopmynupoBaHUM TpeOOBaHWK K JMIAM, HMMEIOIIMM TPaBO BHICTYNaTh B KadyeCTBE
CHEIHAJINCTA B Cy/I€ IPH PACCMOTPEHUHU CIIOPOB O KAY€CTBE MEUATUBHBIX YCIYT.

Takum  o0pa3oM, omnpeleneHHe KadecTBa  MEIUATHBHBIX  YCIYTI  JIOJKHO
OCHOBBIBATHCS HA OIICHKE JIBYX KPUTCPHUER:

1. TlocTrosiHHBIN KpUTEpUW - TOKa3zarelb MpodecCUOHATHFHOTO YPOBHS IEpCOHAla
(menuatopa). CoBpeMEHHOE 3aKOHOJATENIbCTBO HE COJIEPKUT EAUHBIX TpPEeOOBAHMM K
MOJITOTOBKE MPO(ECCHOHATBFHBIX MEINATOPOB M €MHBIX KBATN(UKAIMOHHBIX TPEOOBAHUN
K MeIuWaTopy, YTO CYIIECTBEHHO YCIOXHSET OIICHKY KadecTBa MEIMATHUBHBIX YCIYT.
OcCHOBBIBasICh Ha OTE€UECTBEHHOM M 3apyOeKHOM OIbITE HEOOX0IMMO M30paTh CrOCO0 WU
KOMOMHAIMIO CIOco00B o0ecreyeHusl €AMHCTBAa TpeOOBaHUM K MNPOPECCHOHATBHBIM
KayecTBaM MeJuaropa (HarpuMmep, BBEACHHE KBATU(PUKAMOHHOTO IK3aMEHA).

2. CUTyaTHBHBIN KpUTEPUU - COBEPIICHUE MEIUATOPOM JACUCTBUN WM O€31eHCTBHM,
OKa3aBILIUX BJIMSHUE HA KAUECTBO YCIYTH:

a) HapyIlIeHHE MTPaBOBBIX 3aIIPETOB:

- HapylIeHHUEe MTPUHIIUIIOB METNAIINN;

- HapylleHHE MOpsJIKa MPOBEACHUS MPOIEAYPhl, YCTAHOBIECHHOTO COTJIALIEHUEM O
MIPOBEJICHUN TIPOIIETYPhl METUAIIHNH;

0) Heap(EeKTUBHOCTD, HElEIecO00pa3HOCTh, HEPA3yMHOCTh NEHCTBUN MeAuaTopa.
Jlnst obneryenus mporecca A0Ka3bIBaHUS (hakTa CUTYaTUBHOTO HApYIIEHUS TPeOOBaHUHU K
Ka4eCTBY MEIUAaTHBHBIX YCIYr, HE CBS3aHHOI'O C HapylLIEHHEM IpPaBOBBIX 3aIlPETOB,
3aKOHOJATEN0 U NPO(PECCHOHAIBHOMY COOOIIECTBY HEOOXOIMMO PacCMOTPETh BOIPOC O
CO3JIaHMM CIELMAJIBHOIO BUAA 3KCIEPTH3bl KaueCTBAa MEIUATHBHBIX YCIYI U pa3paboTaTh
nepedyeHb TpeOOBaHUM K JIMLIaM, UMEIOIMM [IPABO BBICTYIIATh B KAYECTBE CIIELUAINCTA IPU
pPaccMOTPEHUH B CyJax CIOPOB O KAUECTBE MEJUATUBHBIX YCIYT.

be3ycioBHO, M3/10)KEHHBIE BBIBOJBI 3aCIIy’KMBAIOT KPUTHUKHU U MPEACTABISAIOT COOOH
CKOpee HJIeu O HaIlpaBJIEHUAX paboThl ¢ MPOOIEeMOl OLIEHKH KauyecTBa MEIUATUBHBIX YCIIYT,
YeM IOJIHOLICHHBIE MPEATIOKEHHSI 10 COBEPIICHCTBOBAHUIO 3aKOHOJATeNbCTBA. OTHAKO HE
BBI3BIBAET COMHEHUH, YTO cHCTEeMaTH3alMsl TpeOOBaHUI K KauyeCTBY MEIUATUBHBIX YCIYyT U
CO3/IJaHME CHCTEMBbl KOHTpPOJIA 3a MX OKa3aHHUEM SBISIOTCS HEOOXOAWMBIMU YCIOBUSIMU
HOIyJIIpU3alMi MeAnaluu Ha Tepputopun Poccun.
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Hpe)leﬂbl OCYHIECTBJICHUSA MMPpoUuEAYPbI MEANAIIUA 110 CITOPaM O HACJICA0BaAaHUN

AHHOTaLMS: B CTaTh€ PacCMaTPUBAIOTCA OCOOCHHOCTH NMPUMEHEHUS MPOIEAYPbl METUALIUN
B cdepe HaCIEeICTBEHHbIX OTHOIIEHHWM W CHUTyallud, B KOTOpPBIX €€ NpPUMEHEHHE
HEBO3MOXHO.

KiroueBble cioBa: Meauanvs, HACIEAOBAHHE, 3ABCINAHHE, COIVIAIICHUE HACJIECIHUKOB,
paszen HaclenCTBa.

Limits of implementation of the procedure of mediation for disputes on
inheritance

Summary: in article the author considers application of the procedure of mediation in the
sphere of the hereditary relations and a situation in which it is impossible.
Keywords: mediation, inheritance, will, agreement of successors, section of inheritance.

AJBbTEpHATUBHBIM CIIOCOOOM pa3pelieHUs] CIIOPOB M yPETYJIMPOBAHMS COIUATBHO-
MPaBOBBIX KOH(JIMKTOB BBICTYNAIOT BHECYJCOHBIC MHCTUTYTHI, MPEJACTABISAIONINE B CBOCH
OCHOBE CaMOOPTaHHW3alIMOHHBIE MPOIECCH B MPABOBOM XKM3HU OOIECTBA, OCHOBAaHHBIC HA
MPUHIIAIIE JTUCIIO3UTHUBHOCTH, HA TMPSAMOM WM OMOCPEIOBAHHOW KOMMYHHKAIIUU
dbopmanbHO paBHBIX CyObekTOB. K HHMM OTHOCHUTCA MEAMAaTHBHOE COTJAIlICHUE,
npejacTaBistoniee cooor cormacHo 4. 4 ¢1. 12 3akona ot 27 uroinsg 2010 r. Ne 193-d3 "O6
aTbTEPHATUBHOMN MPOIEAYPE YPETYIUPOBAHUS CIIOPOB C YYaCTHEM MOCPEAHHKA (TTpOoIeaype
MeauaIun)" rpakIaHCKO-TIPABOBYIO CHAEJNIKY, HAIPaBJICHHYIO HA YCTAaHOBJICHUE, U3MEHEHUE
WIM TpEeKpalleHrue TPaXIaHCKUX MpaB M o0s3aHHOCTEH. MokHO 0€3 MpeyBeTudeHUs
CKa3aTh, YTO JIOCYJeOHOE yperyJnupoBaHUE CIOPOB BCErJa BBITOJHEE HE TOJBKO C TOYKHU
3peHusT (PUHAHCOBBIX 3aTpaT, HO M C TOYKH 3PEHUS MOPAJIbHBIX, AMOIMOHAIBHBIX
U DTUYECKHUX aCIIEKTOB.

Hcnonp3oBaHue Meauanuy MO3BOJISET ONTHMAIBHO YUECTh U COTJIACOBaTh MHTEPECHI
00enx CTOPOH, pallMOHAIBHO MPUUTH K B3aUMHOMY KOHCEHCYCY, K HanboJjiee B3BEIICHHOMY,
MPEJICKa3yeMOMY M B3aWMOBBITOJIHOMY B CIIOKHMBIIIEHCS CHUTyaIldd PEIICHHUIO CIopa, a
3HAYNUT, OOCCIEYUTh OoJiee KAUYeCTBEHHYIO pean3allii0 3aKOHHBIX HWHTEPECOB U IpaB
rpaxkaad. Kak ormeyaercss B HAy4HOM JIMTEpaType, B CYIIECTBYIOUIEH penakiuu 3aKOH O
MeIWallid HE TMpearoiaracT NPUMEHCHHE MeJHaluu Kak o0s3aTelbHON J0CyAcOHOM
Mpomeayphl, HO W HE HCKIIOYACeT, YTO MEAHaIlus MOXET OBITh YCTAaHOBJICHA Kak
10CYeOHBIN CIIOCO0 YPEryIMpPOBAHUS CIIOPOB IS CTOPOH?.

I'paxxnanckoe 3akoHOJATENHCTBO P® He COMEpKHUT yKa3aHW Ha o00s3aTeIbHOE
y4acTHEe MeJraTopa B ONpeIelICHHBIX IPpyIax rnpaBooTHomeHui. [loaTtoMy ero yuacrue B
TPOKIAHCKUX CIIOpax SBISETCS JOOPOBOJIBHBIM W OCHOBAaHHBIM Ha BOJICU3bSABIICHUC

OE//UYH AJIEKCAH/IP BUTAJIBEBUY, kaHmumaT mopuaudecKux HayK, JJOIEHT Kadeaps
rpaxaanckoro mnpasa u npouecca YOY BO «MHCTUTYT NpaBoBeIeHNs U IIpeapuHIMaTeabeTBay. Fedchun
Alexander V., Candidate of Law, Associate Professor of the Department of Civil Law and Process, Institute
of Law and Entrepreneurship
! Iamnukamsumun 1A, Topamitayk H.B., Kapkumesa M.B. u J1p. AHaiu3 COBPEMEHHOro
3aKOHOJATENLCTBA W HOPMATHBHOM 0a3bl 1O BOMNpOCaM MeEIWAllMM W albTEPHATUBHBIX CHOCOOOB
paspemenus criopoB B Poccuiickori @enepanuu // bromnerens @enepanbHoro nHCTUTYTa Menuanuu. -2013.-
C. 40—110.
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cTopoH. BmecTe ¢ Tem cieayer 3HaTh, B KAKUX TPaXIAHCKHUX MPABOOTHOIICHUSX BO3MOKHO
y4acTUE MEIUATOpa U CYLIECTBYIOT JIU KaKWE-TO OTPAHUYEHUS MPU STOM.

Cdepa mpumeHeHHs] MeIuallUd B TPAXKAAHCKUX TMPABOOTHOIIECHUAX OrpPaHUYCHA
3aKOHOJIaTeNIeM - UCKIIFOUEHHE COCTABJISIIOT CIy4yau, KOT/ia CIOphl 3aTParuBaroT WU MOTYT
3aTPOHYTh TIpaBa W 3aKOHHBICE WHTEPECHl TPETHUX JHI], HE YYaCTBYIOUIUX B MPOLEIYpE
MeJuallui, WM MyOnudHble HHTepechl. lIpuMeHeHue Meauanuu MOXKET OBITh MPSIMO
3ampeiieHo 3akoHoM. Hampumep, B OTHOIIEHMH TIpaB M OOS3aHHOCTEH, MO KOTOPBIM
CTOPOHBI HE BIpaBe MPUHUMATH CAMOCTOSITEIILHBIC PEIICHHUS C YYETOM JACHCTBYIOIIETO
3aKOHO/IATeIbCTBRAL,

CrnemyeTr OTMETUTh, YTO 0CO00€ MECTO B TPAKTAHCKUX MPABOOTHOIICHUSAX 3aHUMAET
WHCTUTYT HacnenoBaHus. OCTaHOBUMCS TMOApOOHEE Ha BO3MOXXHOCTH MPUMEHEHUS
MPOIEAYPhl MEIUAIINH B HACTEACTBEHHBIX MTPABOOTHOIIECHHUSX.

Haunem ¢ Bompoca o cpokax MpUHSATHS HACIEJICTBA. 3aKOHOM MPEIyCMOTpEeHA
BO3MOKHOCTb TIPUHSATHSI HACIEJCTBA MO HCTEUEHUM YCTAHOBJIECHHOTO CPOKa MPHU YCIOBUH
BOCCTAHOBJICHHS MPOMYIIEHHOTO cpoka. [IpemycMoTpeHsl aBa MOpsiiKa BOCCTAHOBIICHUS
MPOMYIIIEHHOTO CpOKa MPHUHATHS HACJEACTBa: CyAeOHbIN U BHecyaeOHbIH. He3aBucumo ot
TOTO, B KaKOM TOpsiAKE OBbLT BOCCTAHOBJIEH CPOK, ATO BJEYET MPHU3HAHHE HACJIEAHHKA
MPUHSABIINM HacleacTBO. COOTBETCTBEHHO MPUMEHEHHUE MPOIEAYphl Meauanuu B chepe
HACJIEJICTBEHHBIX OTHOIIECHUH BO3MOXXHO TIO BOMpPOCaM O TMPUHATHH HACICIHUKOM
HAcJIeICTBA IO MCTEYEHHHM CpOKa, ycTaHoBieHHOro cratbed 1154 T'K P® pgus ero
TIPUHATHSL.

BuecyneOHbIIT  MOPSIIOK  BOCCTAHOBIIEHUSI  CpOKa  NPUHATHS ~ HAcleJCTBa
npeaycmoTpel 1. 2 ct. 1155 T'K P®. OcHoBaHueM [1j11 BOCCTAHOBJIEHUSI CPOKa B IAHHOM
cily4ae sBJISIETCSI COTJlacMe B NMHUCbMEHHOW (hopMe Ha 3TO BCEX OCTAJbHBIX HACIIETHUKOB,
OpUHABIIMX HacieacTBo. Cpok CyliecTBOBaHUS IIpaBa Ha BOCCTAHOBJIIEHUE CpPOKa BO
BHECY/IeOHOM TIOpSIIKE 3aKOHOM HE YCTAHOBJEH, HACJIEAHUKHM MOTYT 3aKIIOYUTh
COOTBETCTBYIOUIEE COTJIAIIEHHE B JII0O0OM MOMEHT HE3aBHCHMO OT IEpuojia U IPUYUH
npocpouku. Takoe coriacue MoXeT ObITh 0(DOPMIICHO €IUHBIM JOKYMEHTOM OT UMEHHU BCEX
HACJIETHUKOB JIMOO MOXET OBbITh MOJAHO HOTApUYCy KaXKIbIM HACIEAHUKOM OTJIEIBHO.
Cornacue JOMKHO OBITH JOOPOBOJBHBIM. HacneqHuku, NpPUHSABIIME HACIEACTBO, HE
00s13aHbl OOBACHATH MOTHBBI COTJIACHS WMJIM HECOTJacHsi Ha BOCCTAaHOBIIEHHWE B TpaBax
IPOITYCTUBIIETO CPOK JJIA MIPUHATUSA HACJIEACTBA HacienaHuka. HacnenHuk, naBas coryiacue
Ha BOCCTaHOBJIEHHME CpOKa JUJIsl OIMO3JABIIETO HACIEAHUKA, MPUHUMAET TaKOE PpEIICHHE
HE3aBUCUMO OT JPYTMX HACJIEIHUKOB M HE3aBUCMMO OT IMPUYMH MPOIYyCKa CpoKa.
Brisicnenue, o0cyxk/IeHHEe M OICHKAa MPUYMH MPOIMYCKa HACIEAHUKOM CpPOKa TPUHSITHUS
HAcCJEACTBA SIBJISIOTCS BHYTPEHHUM JI€JIOM HACJIEIHUKOB, IPHUHSBIIUX HACJIEACTBO,
HOTapUyC HE JIOJDKEH TpeOoBaTh NX 00BSICHEHUH IO STOMY MOBOJY.

YcnoBusiMu MpUMEHEHHUs BHECYJIEOHOTO TOPsI/IKa BOCCTAHOBJICHHS CPOKA MPUHATHUS
HaCJECTBA SBJISIIOTCA CIEAYIOIINE: - IPUHATUE B ycTaHOBJIEHHBIN B cT. 1154 'K P® cpok
HacJeCTBa IPyTMMHU HaclleIHUKaMHU, He IponycTUBIIMME cpok. Yacts 2 cr. 1155 TK P® o
BOCCTAaHOBJICHHH CpokKa 0e3 oOpalieHus B CyJ HE NPUMEHSETCS, €CIU CPOK MPHUHSITHS
HacJeCTBA MPONYIIEH €AUHCTBEHHBIM HACIETHUKOM WJIM BCEMHU HACJIEIHUKAMH, T.€. KOI/a
JaBaTh COTJlaCM€ HAa BOCCTAHOBJIEHUE CpPOKa HEKOMY; - HaJW4YUe€ MUCbMEHHOTO COTIJIACHs
BCEX HACJIEIHUKOB, MPUHSBIIUX HACIEJACTBO, HE3aBUCHUMO OT TOIO, 3aTParuBarOTCs 3THUM

! Illenenuna E.A. OcoGeHHOCTH TpHMEHEHHs MEIMAIMU K CIOpaM, BO3HMKAIOMIMM M3 TPakIaHCKUX
NPaBOOTHOILEHUI// AKTyallbHBIE TIpoOJIeMbl poccuiickoro npasa.- 2015.-Ne8.// URL: CIIC «KoncynbTaHT
ITnrocy.
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corlacMeM HUX TIpaBa Ha HacineAcTBO WM HeT. Cpok MpUHATHS HacJeACTBa HE
BOCCTAHABJIMBAETCA IPU HECOTJacCHU XOTA Obl OJHOTO W3 HACIEIHUKOB, MPUHIBIIUX
HacCJIEJICTBO.

BuecyneOHnb1il nopsaok pasnena Hacneacta (cratbs 1165 'K PD). B nmpouenype
pazzena Hacje[CcTBa MOTYT y4acTBOBAaTh HE JIIOObIE HACIEIHHUKH, a TOJIBKO T€, KOTOPHIE B
cuiy cT. 1164 I'K PO o6manaroT mpaBoM oO1iei 1071€BOi COOCTBEHHOCTH Ha UMYIIECTBO U
NPUHSUIM HACNEACTBO. ['pakJaHCKUN KOJEKC MPEAOCTaBISET HACIEIHUKAM BO3MOKHOCTh
JIOTOBOPUTHCS MEXIy cOOOM O pazjienie HacleICTBEHHOIO UMYIIECTBA, HAXOAAIIErocs B UX
obmieit cooctBenHoctu (. 1 ct. 1165 I'K P®) B ciydae, eciii 3T0 He TPOTUBOPEUUT BOJIU
Hacle0/1aTeNsl, BhIpaKeHHOW B 3aBemaHuu. [Ipu TOCTHKEHUU COTJIAIICHUS] HACJeIHUKU
BIIpaBe MOJTYYUTh CBUETENILCTBO O MPaBe HAa HACIEACTBO B COOTBETCTBUHU ¢ HUM. B ciyuae,
€CJIM JKEJIaHWs HACJEJAHUKOB HE COBIAJAIOT C BOJIEH HaclefojaTess, TO HACIeIHUKU
BIPABE PaCHOPSAUTHCS UMYIIECTBOM ITyTEM COBEPIICHUS UHBIX CIIETOK, MTPEAYCMOTPEHHBIX
TPOKJAHCKUM  3aKOHOJAT€bCTBOM, TOCKOJBKY OHHU CTaHOBSATCA IOJIHONPABHBIMU
COOCTBEHHUKaMH HACIEIyeMOIro MMYILIECTBA YK€ C MOMEHTa OTKpBITHS HAcCJIEJCTBA, YTO
npemnoiaracT cB0OOOHOE pacopsiKEHUE.

Cornamienve o paszzefie HacjleACTBa OCHOBBIBAETCS Ha CBOOOJAE BOJEU3BSBICHUS
COCOOCTBEHHUKOB IO YCTAaHOBJICHUIO, U3MEHEHHUIO U MPEKPALICHUIO MpaB U 00s3aHHOCTEM.
OHu BIpaBe CaMOCTOSATENBHO OMNPENEIUTh pa3Mep JOJNH, OTCTYNUTh OT pa3Mmepa
MPUYMTAIOIIMXCST WM JI0JIed B HAcleyeMOM HMYIIECTBE C COOTBETCTBYIOIIEH
KOMIIEHCAIlMel, a Takke OTKa3aTbCcd OT KakoW-TMOO KOMIIEHCAllMd B  Ciydae
HECOpPa3MEpPHOCTHU BBIIEISEMOr0 HACIeIHUKY uMyllecTBa. Oprasbl, OCYIIECTBISIONINE
TOCY/IapCTBEHHYIO PETUCTPALIMIO MPaB HACIETHUKOB, HE BIPaBE OTKA3aTh B PETUCTpaLlUU
COOTBETCTBYIOUIUX MpPaB B CIyyae HECOOTBETCTBUS pa3zelia HaceACTBa, OCYIIECTBISIEMOTO
HaCJIETHUKAMU B 3aKJIFOYEHHOM UMU COTJIALIEHUH, MPUYUTAIONIMMCS HACIEAHUKAM JOJISIM,
yKa3aHHBIM B CBHJICTEJILCTBE O MpaBe Ha HacyueacTBo (1. 3 ct. 1165 T'K).

CornameHuss o0 TMOpPSAKE MPEIOCTaBICHUS KOMIIEHCAIMM  HECOpPa3MEPHOCTH
MOJTy4aeMOT0 HACJIEJICTBEHHOTO HMYIIECTBA C HACIEACTBEHHOW J10JIed HAaCJIEIHUKOM,
3asiBUBILIUM O MPEUMYIIIECTBEHHOM IpaBe Ha HEJCTUMYIO BEllb WM Ha MPEIMEThl OOBIYHOMN
JIOMaIlHe o0CTaHOBKM M oOmxoja mpu paszzaene Hacienctsa. IIyHkr 2 cr. 1170 TK PO
YETKO OMpEJeNsaeT, 4YTO, MPEeXJIE YeM HaCJCAHUK IMOJYYUT HUMYIIECTBO HAa OCHOBE
PUHAJICKAIIETO €My MPEUMYIIECTBEHHOTO MpaBa, OH JOJKEH OCTaJIbHBIM HACIEAHUKAM
MPEeIOCTaBUTh COOTBETCTBYIONIYIO KOMIEHcaIio. be3 mpeaBapuTenbHOro npeaocTaBieHus
TaKOW KOMIIEHCAIIUU TMPEUMYIIECTBEHHOE MPAaBO MOXET OBITh peajn30BaHO TOJIBKO B TOM
cilly4ae, KOrja BC€ HACIEIHHKH JaayT Ha 3TO corjlacue. Eciam HacneaHMK HE MOXKET
CBOEBPEMEHHO MPEJOCTaBUTh KOMIICHCAIIMIO, HACICTHUKA Ha OCHOBE COTJIAIIICHHS BIIpaBe
OTCPOUYUTH KOMIICHCAIIMIO, MOTPEOOBAaB MPH ATOM MPEIOCTABICHUS COOTBETCTBYIOIIMX
rapanTui, 1100 BOOOIEe 0TKA3aTh B OCYIIECTBICHUH MPEUMYIIIECTBEHHOTO TIPaBa.

Cornaimienusi 0 pasjenie HaclelICTBa, B COCTaB KOTOPOrO BXOJUT NPEANPUSITHE, B
Cllyyae, KOIrJla HHMKTO M3 HAcCIE€JHUKOB HE HMEET MPEUMYIIECTBEHHOTO IpaBa Ha €ro
MOJIyYEHHE B CUET CBOEH HACJIEACTBEHHOM JIOJIM WJIM UM HE BOCHOJIb30BaJCs (4acTh BTOpast
cratbu 1178 TI'K P®). HacnenHuk, KOTOpbId Ha JE€Hb OTKPBITUS HAcleACTBa
3apEeruCcTPUPOBaH B KAueCTBE WHAMBUIAYAIBHOIO MPEANPUHUMATENSA, WU KOMMepYecKas
opraHu3alusi, KOTOpas SBIAETCS HACICAHMKOM IO 3aBEIIaHUI0, HMMEET MpU paslese
HacJeCTBa MPEUMYIIECTBEHHOE MPABO HA MOJYyUYEHHE B CUET CBOEH HACJIEICTBEHHOM 10U
BXOJISIIIETO B cOCTaB HacieacTna npeanpusitus (cratba 132I'K PO) ¢ cobmonennem npasui
cratbu 1170 T'K P®. B cnyudae, korja HUKTO W3 HACICJHUKOB HE UMEET YKAa3aHHOIO
MIPEUMYIIECTBEHHOT'O MIPaBa UM HE BOCIOIb30BAIICS UM, MIPEANPUITUE, BXOSIIEE B COCTAB
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HAcNEeACTBA, pa3lieny He MOMJICKUT M TOCTYMAaeT B OOIIYyI0 J0JEBYI0 COOCTBEHHOCTH
HACJIEHUKOB B COOTBETCTBUU C MPUUYUTAIOIIMMUCS UM HACICACTBEHHBIMU JOJISIMHU, €CIIH
WHOE HE MPETyCMOTPEHO COTJIANICHUEM HACIETHUKOB, MPUHSABIIMX HACIEICTBO, B COCTaB
KOTOPOT'O BXOJIUT MpEANpPUSITHE.

CornaimieHusi O CpOKE BBIIUIATHl KOMIICHCAIIMM HACJIEIHUKY YMEpIIEero dieHa
KpPECThAHCKOIO ((PepMepCcKOro) Xo3siiicTBa, HE SIBISIIOLIEMYCS YJIEHOM 3TOr0 XO034KCTBa
(myskT 2 cratbu 1179 'K P®). Hacinennuk U wieHbl X03SiCTBA JOJDKHBI COTTIACOBATh J1BA
OCHOBHBIX BOIPOCAa - CPOK BBIIJIATHI KOMIIGHCAIIMM W BEIWYUHY HACJIEAyeMOW JOJIH,
OTpeNeNsIoNne ee pa3Mep, B TO JK€ BpeMs HECOIVIACOBaHHME OSTUX BOIPOCOB
HECYIIECTBEHHO, TaK KakK: a) MPU HECOTJIACOBAaHUU TIEPBOTO CPOK BBHITLIATHI OMPEACIISET Cya
(omHako, Oyab TO COTVIANICHHWE WM PEIICHHUE Cy/ia, BhIIUIaTa JOJKHA COCTOSTHCSA B TEUCHUE
OJIHOTO T'0Jia CO JHS OTKPBITUS HACJIC/ICTBA).

CornamieHdsi 0 HacJlCJAHMKE YMEpPIIEro 4YieHa KWIMIIHOTO HAKOMUTEIbHOTO
KOOIepaTuBa, KOTOPBIA MMEET MpaBO OBITh MPUHATHIM B WICHBI KOOMEpAaTHBA B CIydae
nepexojia mas yMEpIIero 4ieHa KOOMepaThBa K HECKOJBKUM HacIeTHUKaM, U O CPOKeE
BBIIIJIATBI WM HACJeJHMKaM, HE CTaBIIMM YJe€HAaMHU KOOIepaTHBa, KOMIICHCAIIUH,
COpa3MEpHOM MX HACIEACTBEHHBIM JOJISAM JACHCTBUTEIBHON CTOMMOCTH Tast (4acTh 3 cTaThH
9 ®epepanbHoro 3akoHa ot 30 gekabps 2004 roma Ne 215-®3 "O KUIMIIHBIX
HaKOIMMTEJBHBIX KOOTMepaTuBax'"), O HACICIHMKE 4WICHAa KPEIUTHOTO MOTPEOUTEIHCKOTO
KoomnepaTuBa (MaliluKa), KOTOPbIi UMEET MPaBO OBITh MPUHATHIM B YJIEHBI KOOIMEpaTHUBa
(maiiuku), B clydae Tepexoja IMaeHAKOIUICHHUS (Tas) yMepIIero 4WieHa KPEeAUTHOTO
NOTPEOUTENHCKOI0 KoonepaTuBa (MailMka) K HECKOJbKUM HacleqHUKaM (4acTh 5 cTaThbu
14 ®depepanbHoro 3akoHa oT 18 utons 2009 roga Ne 190-d3 "O kpenuTHOM Koomeparuu').

Taxxke  HEOOXOAMMO  TOMHHMTb, YTO  CYIIECTBYET  KpYr  TIpakJIaHCKUX
IPABOOTHOILIEHUH, B KOTOPBIX MPUMEHEHUE MEIUAIMK 3allpelleH0 3aKOHOM B OTHOILIEHUU
npaB U OOs3aHHOCTEH, MO KOTOPHIM CTOPOHBI HE BIIpaBE MPUHUMATH CAMOCTOSITEJIbHbBIE
pElIeHHs ¢ YYETOM ACMCTBYIOIIEro 3aKoHoAaTenbcTBa. K TakuMm BompocaM B 4aCTHOCTHU
OTHOCSITCSL CHOpBI: 00 YHUBEPCAJILHOCTH IPaBOMNPEEMCTBA IMPHU HAclHeAOBaHUM (IyHKT 1
ctatbu 1110 'K P®); 06 ompeneneHny HaIu4uus y CTOPOH MpaB HACJICAOBAHHUS U COCTaBa
HaciaeaHukoB (crarpu 1116, 1117, 1121, 1141 T'K P®); o npu3HaHUU HENEHCTBUTEIHHBIM
3aBemanus (crathbs 1131 'K P®) u cBuperenbcTBa o mpaBe Ha HACIEACTBO (ITyHKT | cTaThu
1155 I'K P®); 06 otkasze ot Hacuenctsa (1157-1160 'K P® ); o pasnene HacieacTBEHHOTO
MMYIIECTBA C y4aCTUEM HACJIEIHUKOB, HE MPUHSBIIUX HACIEICTBO, WIM HACIEAHHUKOB, Y
KOTOPBIX BO3HHUKJIO TIPaBO COOCTBEHHOCTH TOJBKO HAa KOHKPETHOE HACIEACTBEHHOE
uMymiecTBo (cratbu 1164 u 1165 'K P®), a Taxxe B Apyrux ciydasx’.

CoOTBETCTBEHHO, HEBO3MOXKHO JIaHHBIE CIIOPHI YPETYIHPOBATH MyTEM 3aKIIIOUEHUS
MEJMATHUBHOTO (UM MHUPOBOTO) COTJIALIICHUSI.

Takum 00pazom, U3 BBIIIEU3IOKEHHOTO UCCIIEOBAaHUS MOXKHO CIENaTh BBIBOJ, UTO
3aKOHOJIATE€NIbCTBO JAeT I[IMPOKUE BO3MOXXKHOCTU JJii MPUMEHEHHsS MeIualui B
TPaXJTaHCKUX TMPABOOTHOIICHUSAX, OJHAKO, HEOOXOAMMO TIOMHUTH O TOM, UYTO B
HACJICICTBEHHBIX TPABOOTHOIIECHUSAX CYIIECTBYET OTHACIBHBIM TEpeueHb CHUTYallud, MpHU
BO3HUKHOBEHUHU KOTOPBIX MPUMEHEHHWE MEIWAallUi CTAaHOBUTCS HEBO3MOXHBIM. [[1s TorO,
9TOOBI M30€KaTh 3aKIIOUEHUSI HUUTOXKHBIX MEIMATUBHBIX COTJIAIICHUN MPUMEHUTEIBHO K
Mpoleaype MeAUAIlMU 0 CIIopaM, BO3HUKAIOIIMM B MpeJieiax BCEro rpa’kJaHCKOro IMpasa,

! I'pumaes C.II. TlocraTeiiHblii KOMMeHTapuii K 4acTu TpeThel I'paxaaHckoro kosaekca Poccuiickoit
®enepaunu // URL: CIIC «KoncynbranT Ilmrocy.
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CTAaHOBUTCS aKTyaJbHBIM BOMIPOC O TPUMEHEHUU OIPEICICHHOIO «IOPHIANIECKOTO
bUIBTpa», MOCKONBKY HAIMYUE Y MEAMATOpa IOPUANYECKOTO OOpa30BaHMS HE SIBISETCS
00s13aTEIIbHBIM.
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IIpumupuTeabHBIC IPOLEIYPbI H HCKOBAsSI JABHOCTh

B cratbe pacCMaTpruBarOTCA HCKOTOPLIC BOIIPOCHI, CBA3aHHBIC CO CpPOKaMH HCKOBOU
AaBHOCTU U IIPUMHUPUTCIIbHBIMU IIPOUCIAYPaAMHU.

KroueBrle clioBa: IIPUMHUPUTCIIBHBIC IMPOUCAYPBI, CPOK HCKOBOH JaBHOCTH, Fpa)KIlaHCKI/Iﬁ
Impouccc.

Conciliatory procedures and statute of limitations

The article deals with questions connected with conciliatory procedures and statute of
limitations.
Keywords: conciliatory procedures, statute of limitations, litigation.

B nensix paccMOTpeHHs! BOIIPOCOB BIMSIHUS IPUMUPUTEIIBHBIX MIPOLIEAYP HA TEUCHHE
CPOKOB ISl 3aIIMUTHI TIPaB B CyJeOHOM TOPSIKE MPEACTABISETCS JOIMYCTUMBIM OCTaBUTH B
CTOPOHE JAUCKYCCHIO O TOM, YTO MOHMMAaTh B MPAaBOBOM 3HAYEHUU O] MIPUMHUPUTEIbHBIMU
npoueaypamu. B kadecTBe OTHpPaBHON MO3MIMU C YYETOM BBIHECEHHOW B 3arjaBHe
HACTOSIIIIEW  MyONMuMKaumuu  MpoOJEeMATHKH  MPHEMIIEMO  TOJ  IPUMHUPUTEIHHBIMU
mpoleaypaMu TIOHMMATh MPOILEIyphl pa3pelieHus WIM yperyJupoBaHus cropa 0e3
PaccMOTPEHUS TIOCIEIHETO 10 CYIIECTBY B Cy/I€OHOM TOPSIJIKE.

YuuteiBasg, YTO NPUMHUPUTEIBHBIE MPOLEAYPhl MOTYT OBITh OPTraHU30BAaHBl U
MpPOBEJIEHbl KaK 10 oOpalieHuss B CyJ C HCKOM, TaK M IOCJIe NPEIbsIBICHHUS HCKa U
BO30OYKJIEHUSI TPOU3BOJICTBA IO JENy, TO B KOHTEKCTE BBISBJICHUS CTEIICHU BIUSHUS
MPUMUPUTEIBHBIX MPOLEAYp HAa TEYEHHUE CPOKOB MCKOBOM JaBHOCTU PACCMOTPEHUIO

* ®UJIBYEHKO JEHUC TEHHAJILEBUY, noueHT Kadeapsl rpakaaHCKoOro npasa u nponecca ®IBOY
BO «BopoHeKCKHIA TOCYyJapCTBEHHBI YHUBEPCUTET», KaHIuaaT opuandeckux Hayk. Filchenko Denis G.,
Associate Professor of the Department of Civil Law and Process of Voronezh State University, PhD in Law.
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MOJAJEeXAaT  BHeCyAeOHble  IpOLEAyphbl, OOpameHue K KOTOPbIM  IpEJIIeCTBYET
MPENBSABIECHUIO UCKA B CY/.

B cnywae oOpaieHuss CyOBEKTOB CIIOPHOIO MATEpUATIbHOIO IPABOOTHOLIEHUS K
BHECYyZICOHBIM TpoleaypaM A0 OOpalleHHs B CyJA BIMSHHE YKa3aHHBIX HpoOLENyp Ha
TE€YEHHE CPOKOB MCKOBOW JABHOCTH MOJKET BBIPAXKAaThCsl B MPUOCTAHOBJIEHUU TEUEHUS WU
NepephIBe TEUEHUS CPOKA UCKOBOM TaBHOCTH.

C 2010 r. B pOCCHMHCKOM TIpa)XAaHCKOM 3aKOHOJATEIbCTBE PEAIHU3YETCS HIEA O
HEMOCPEJCTBEHHOM BJIUSHUU BHECYACOHBIX NPUMHUPHUTENBHBIX TMPOLEAYp Ha TEUYECHHE
CPOKOB HCKOBOM JaBHOCTH TOCPEACTBOM MPUOCTaHOBIeHUs TeueHus (ct. 202
['paxnanckoro konekca P®D).

B netlictByromeit penakiuu ['paxknanckuii kogeke P 3akperuisieT MoJIOKEHHE O
TOM, 4YTO OOpalleHUEe CTOPOH CIIOPHOIO OTHOMIIEHHWS K MPEAyCMOTPEHHON 3aKOHOM
MpoLeaype pas3peuieHusl crnopa BO BHecyAeOHOM mopsiake (mpolenypa Meaualui,
MOCPETHNUYECTBO, aIMUHUCTPATUBHAS MPOLIETypa U T.I1.) BJIEYET MPUOCTAHOBIICHUE TEUCHUS
CpOKa UCKOBOW TABHOCTH.

[IpnocraHoBieHre TeueHUsI CpPOKa HCKOBOM JaBHOCTH IO paccMaTpUBAEMOMY
OCHOBAHUIO MOJKET SIBUTHCS CJIEJACTBHEM COBMECTHOI'O BOJIEU3bABICHUS CTOPOH CIIOPHOIO
MPaBOOTHOILIEHUS TUOO MOKET CTaTh Pe3yJIbTaTOM OJHOCTOPOHHETO IEUCTBUS CYyObEKTa.

Tax, ecnu n3bpaHHas yYaCTHUKaMU CIIOPHOTO OTHOUIEHUS BHECy/eOHas mpoueaypa
HEe sBIIAETCS 00s3aTeNbHOM B CUJIy TpeOOBaHUN 3aKOHOAATENbCTBA, TO OOpalleHHe K
BHECyZIcOHOMY TMOPAAKY OyJeT SBISATHCA MOCIEACTBHEM HCKIIOYUTEILHO COBMECTHOTO
B3aMMHOI'O BOJIEM3BSBIEHUS CTOpPOH crmopa. K mpumepy, oOpamiasick K mpouexype
MEAMAlUU, CYOBEKThl TMPABOOTHOLIEHUS TOJBKO TIO B3aHMMHOMY COTJIACHI0 MOTYT
y4acTBOBATH B IEPETOBOPAX, OPTaHU3YEMBIX U ITPOBOJAUMBIX MEIUATOPOM.

HampotuB, Hanmuuue mnpu3Haka oOO0SA3aTENBbHOCTH  KaKOW-THOO  HpOUEeAypHl,
NpEIeCTBYIOIEH OOpalleHHI0 B CyJl C MCKOM, IO3BOJSET BO3HUKATh OCHOBAHMIO JIJIS
IPUOCTAHOBJICHUS] TE€UYEHHUSI CPOKAa MCKOBOW NTABHOCTH KaK pe3ysbTaTa OAHOCTOPOHHETO
BOJICU3bBSIBIICHHS] OJHOTO CyOBEKTa CIIOPHOTO MPaBOOTHOIIEHUs. B 3Toi cBsizu uHTEpec
npeacrasiser no3uuusa [lnenyma BepxoBHoro Cyaa P®, kortopas cBOAMTCS K TOMY, YTO
«... TEYEHUE CPOKa MCKOBOM MaBHOCTH MPHOCTAHABIMBAETCS, €CIIM CTOPOHBI MPUOErIn K
HeCcyJIeOHOM Tpolleype pa3pelieHusi cropa, oOpaileHue K KOTOpOil MpeaycMOTpPEeHO
3aKOHOM, B TOM 4HCJIE K 00A3aTeJbHOMY IPETEH3MOHHOMY IOPAAKY ...»'. B momo6HOI
CUTYallUU, HAIIPUMED, KPETUTOP, HAMEPEBAIOIINIICS OOPaTUTHCS B CYJT C UCKOM, COOIIOIaeT
00s13aTeNbHBIN MPETEH3UOHHBIM MOpSAOK. JIOMKHHK e, OTBeuas «MOJYaHHEM» Ha
HaIIPaBJICHHYIO B €T0 aJpec MPETEH3UI0, MOXKET HE TOJIbKO HE MOJJAEPKUBATh WHUIIMATUBY
KpeauTopa B J0CYy/IeOHOM YyperyJupoBaHMM CIIOpa, HO M BO3paKkaTh MPOTHUB TaKOIroO
MOPSIAKA YPETYIUPOBAHUS PA3HOTIIACU.

OcHOBaHMSI TPUOCTAHOBJICHUS TEYEHUS CPOKOB HCKOBOW JIaBHOCTH CBSI3aHBI C
KOJIMYECTBEHHBIM COCTABOM MPUMHPHUTEIBHBIX MPOIEAYpP, K KOTOPHIM MOTYT MPHOErHYTh
CTOPOHBI CIIOPHOTO IPABOOTHOIIEHUS 10 oOpamieHuss B cyn. llepedeHp BHecyaeOHBIX
nporenyp, oOpaiieHrue K KOTOPbIM MPUOCTaHABIUBAET TEUCHHE CPOKAa MCKOBOM JaBHOCTH,
MCUEPNBIBAIONINM 00pa30M B 3aKOHOJATENbCTBE HE 3akperuieH. Kak cienctBue, AaHHOE
3aKOHOJATENILHOE PEIICHUE NOpPOKIAET YCIOBUA JUIA PACIIMPEHHUS BO3MOXKHOCTEH
CHOPSIINX CYOBEKTOB B MCIOJIb30BAHUU PA3NMYHBIX MPUMHUPUTEIHHBIX TMPOIEAYP C TAKUM

! Cwm.: 1. 16 Tocranosnenns ITnenyma Bepxosroro Cyna P® or 29 centsops 2015 r. Ne 43 «O HEKOTOPBIX
BONpOCax, CBA3aHHBIX C MpUMeHeHrneM HopM [ 'paxkaanckoro koxekca Poccutickort denepanuu 00 UCKOBOM
nasHoctn // broanerens BepxoBaoro Cyna P®. — 2015. - Ne 12.
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MOCJEACTBUEM OOpallleHus] K HHUM KakK NPHOCTAHOBJICHHE TEUYCHHUS CpPOKa HCKOBOM
JTABHOCTH.

HeuckmounTenbHblil iepedeHb MPUMUPUTEIBHBIX MPOLEIYpP, OJHAKO, UMEET CBOU
OTPaHUYECHUSI B BO3MOXXHOCTH BBIOOpA MPOIEAYPHI, OPraHU3allisd U MPOBEICHUE KOTOPOU
BJICUET TPUOCTAHOBJICHUE TEUCHUS CPOKA UCKOBOM aBHOCTHU. B 1. 3 cr. 202 ['paxkmanckoro
kojekca P® 3akpersieHO MOJIOKEHHE O TOM, YTO MPUOCTAHOBJICHUE TEUCHHS CpOKa
JTABHOCTU MOJKET OBITh BBI3BAHO JIUIIL OOpPAIICHHUEM «... K MPEIYCMOTPEHHOW 3aKOHOM
npouenype ...». CrenoBaTenbHO, 00pallleHHe YYaCTHUKOB CIIOPHOIO NMPAaBOOTHOIIEHHS K
npoueaype, HempeayCMOTPEHHOM 3aKOHOM, HO COTJIaCOBAaHHOW CaMHMM CTOPOHAaMH CIopa,
He OyJIeT CIIY>KUTh OCHOBAHHMEM JIJIsi TPUOCTAHOBIICHUS] TEUCHHS CPOKA UCKOBOM JTaBHOCTH.
[IpakTrike BHECYneOHOTO ypETyJIHPOBAHHUS W Pa3pelieHUs CIIOPOB M3BECTHBI MPOIEAYPHI,
HEIpe1yCMOTPEHHBIE 3aKOHOM (K TPUMEpPY, EPEroBOPHI).

Baumanus 3aciykKuMBarOT TOCJIEACTBUS  OOpallleHHE YYaCTHUKOB CIOpa K
MPEAYCMOTPEHHON 3aKOHOJATEILCTBOM MPOIEAYype, HE SBISIONMICHCS 00sS3aTeNbHOM MO
JAHHOMY CIOpY B CHUJIy 3aKOHa, HO COTJlacOBaHHOW ctopoHamu. Hampumep, B 1orosope
CTOPOHBI COTJIACOBAJIM TMPETEH3UOHHBIA TMOPSIAOK YPETyJIUpOBaHUS CIIOPOB, HO B CHUIY
3aKOHA JaHHBIM TIOPSJIOK HE SBJSIETCA O0O0s3aTeNbHBIM ISl JAHHOM KaTeroOpuHu Jell.
[IpencraBnsiercs, 4To B TOJOOHOW CHUTyaluud oOpalieHHue K MpOoIeaype, H3BECTHOU
3aKOHOJIATEeNIbCTBY M HEOO0s3aTeNbHOW IO JIaHHOMY CIIOPY, TEUEHHME CpOKa HCKOBOM
JTABHOCTU OyJ€T MPUOCTAHABIUBATHCS. JIaHHBIM BBIBOJ MOITBEPXKIAETCS TEM, UTO B 1. 3 CT.
202 TI'paxxmpanckoro kojaekca P® B mpumepHOM MepedHe Mpoleayp yKa3aHa Meaualus,
IPUMEHEHNE KOTOPO BO3MOXKHO TOJIBKO I10 COTJIAIIEHUIO CTOPOH.

[IpuocTaHoBieHNME TEYEHUsI CpPOKa HMCKOBOM JABHOCTH B Clly4yae, €CId CTOPOHBI
npuOerivu K COOTBETCTBYIOLIEH MpoIeaype, CIYyXKHUT TrapaHTHeld NpaB U HHTEPECOB
Kpeautopa. B Tom ciyuae, korjga oOpallieHue K MpoleIype He MPUBEIO K YPEryJInpOBaHUIO
WIM Pa3pelieHUI0 CIOopa, TEYEHUE CpOKa HCKOBOM JIaBHOCTH MPOAOJDKAETCS IOCIIE
IPUOCTAHOBJICHUS. Y KPEAUTOpPA COXPAHSIOTCS BPEMEHHBIE BO3MOXKHOCTH JUISl 3allMThI
npaB B cyAeOHOM mopsnke. B mpoTuBHOM ciydyae, 0e3 MPUOCTAHOBJICHUS TEYEHHs CpOKa
UCKOBOI JaBHOCTH, JIOJDKHUKY BBITOJHO COTJIAIIATHCS HA ydyacTHe B JIIOOON BHeCYIeOHOM
npoleaype B IENIIX OTCPOYKH OOpalieHuss KpeAUTopa B CyJl ¢ MCKOM M HUCTEUYECHHs CpOKa
naBHocTu. Hannune ke B mepedyHe OCHOBAHMW MPHOCTAHOBIICHHS TEUEHHSI CPOKA MCKOBOM
JABHOCTH OOpaIleHus] K BHECYIEOHBIM MpOIeypaM MperoiaraeT 0Co3HaHUE TOJIKHUKOM
TOro (hakta, 4yTo y KPEAUTOpa COXPAHSIOTCS BPEMEHHbBIE TapAaHTUU CYy/IEOHOW 3alllHThHI.
CrpaBeyIMBOCTH paaud, HEOOXOIUMO 3aMETHTh, YTO CaMO MO cebe O0OCTOSATEIbCTBO,
CBSI3aHHO€ C TIPHOCTAHOBJIEHHEM TEUEHUsI IJABHOCTHOIO CpOKAa, HE MCKIIOYAET HHBIX
HEZJ0OOPOCOBECTHBIX TIOCTYNKOB CO CTOPOHBI JOJDKHHMKA. JIOMKHHK, K TMpUMEpPY, C
OCO3HaHUEM TOTO, YTO JIaBHOCTHBIM CPOK IPUOCTAHOBJICH, COTJAIIA€TCs Ha y4acTHUE BO
BHecyZieOHOM Tmpoleaype JUisi OTCPOUYKH OOpamieHus KpeauTopa B Cyld U B IENAX
OTUYXJICHUS] CBOET0 UMYIIIECTBA.

[TocnencTBust oOpareHus: K BHECYICOHBIM MPOIIETypaM MOTYT MPOSIBIATHCS TAKKE B
nepepbiBE TEUEHUsT CpOKa HCKOBOM maBHOcTU. OOmee mpaBuiio, 3aKperjieHHOE B
3aKOHOJIaTENbCTBE, CBOAUTCS K TOMY, YTO T€UEHHE JAaBHOCTHOI'O CPOKAa MCKOBOW JaBHOCTHU
MPEpPHIBAETCS COBEPIIEHWEM OOS3aHHBIM JIUIIOM JIEHCTBUN, CBUJETEIBCTBYIOIIUX O
npuszHanuu aoira (cr. 203 I'paxxpanckoro kogekca PD).

PesynbpTaThl oOparmieHuss K BHeCYAeOHOW Mporeaype MOTYT OBITh Pa3IMYHBIMH: OT
3aBepIIEHUs] MPOIETYpPhl 3aKIIOUEHUEM COTJIAIIEHUSI O OOOCTPEHHS OTHOIICHUH MEXKIY
CHOPSIIUMHU CTOpOHaMH. MIToroMm mpomemypbl MOTYT ObITh PU3HAHKE JOJITa, TOAMACAHUE
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aKTa CBEpKHU pacyeToB, HoBaius U mpod. (11.20 [Toctanosnenus [Inenyma Bepxosnoro Cyna
P® ot 29 cents0pst 2015 1. Ne 43).

[IpyuemM, BiMsIHME pe3yJbTAaTOB BHECYJIEOHBIX MNPOLEAYpP Ha IEPEPHIB TEUEHUS
JABHOCTHOTO CPOKAa MOXET HMMETh MECTO, HE 3aBUCUMO OT TOrO, NperlyCcMOTpeHa Ju
npoueaypa 3akoHoM wid HeT (1. 3 cr. 202 'paxknanckoro kojekca P®).

[Ipenmnonoxum, y4YacCTHUKH CIIOPHOIO IPABOOTHOLIEHUS MPUOETAlOT «... K
MPEeTyCMOTPEHHON 3aKOHOM MPOLEAYpEe Pa3pelieHUs CIIOpa BO BHECYIEOHOM MOPSAJIKE ...»
(m. 3 cr. 202 TI'paxganckoro koxaekca P®). B Takom ciiyyae TeueHHE CpOKa HCKOBOM
JABHOCTH NpHoOcTaHaBiuBaercd. [Ipouenypa, K KOTOpoil CTOPOHBI MPUOETIH, 3aBEPIINIIACh
COBEpIIEHUEM JOJDKHUKOM JEHCTBUM, CBUIETENBCTBYIOIIMX O NPHU3HAHUM JOJTa.
Hacrynarot nocnencrsus, 3akpemieHnsie B ¢T. 203 ['paxknanckoro koaekca PO.

B uHOI curyanuu, TOMycTUM, CTOPOHBI CIOpa MPHUOErNIM K HENpeayCMOTPEHHOH
3aKOHOM TpoLeaype, Hampumep, neperopopam. TeueHue AaBHOCTHOTO CPOKa HE JOJHKHO
MpU3HABATbCs MPUOCTAHOBIEHHBIM. [laHHas mpolienypa 3aBeplIniach TeM, YTO JOJIKHHK
COBEpIIMJI  JIEHCTBUSA, CBUJETENBCTBYIOIME O Mpu3HaHuu joidra. Ilocimenctsus,
3akperieHHble B cT. 203 I'paxknmanckoro xkojaekca P®, HE0OXOoIMMO TpPHU3HATH
HACTYNHUBIINMH.

WHble, He3aTpOHYThIE B HACTOSIIEH MyOJUKAllMU, ACIIEKThI, CBSI3aHHBIE C BIMSIHHEM
BHECYZICOHBIX TpOLEAYp Ha TeYeHHEe JaBHOCTHBIX CpPOKOB, TpeOYIOT OTIEIbHOIO
paccMOTpeHusl.

IMAKYPBSIHOB P. M.”

Menunanus B rpazkaianckom npouecce Kanaabi

Annortanus. Ctarhs NMOCBSILIEHA aHATU3y IUHAMHUKU Pa3BUTHUS MPOLEAYpPbl MeIualuud B
Kanane. Tlpu wuccienoBaHuMM aBTOp BBISABWI pa3iWYHbIE MOAXOAbl K OpPraHM3aluu U
MPOBEJICHUIO 3TOM MPOIEAYPHI, YTO 00YCIOBICHO Mpexkie Bcero (hopMoit rocy1apcTBEHHO-
TePPUTOPHUATILHOTO  ycTpoiicTBa KaHanmpl, TMOCKONBbKY, YYHMTBIBasg paclpe/esieHue
HOPMOTBOPYECKON IOPUCIUKINU MEXAy (eaepanueil U MpOBUHIMSAME, 3aKOHOJATEIbHBIN
MOJXO0J K MEIuallii, B 3aBUCHUMOCTH OT TEPPUTOPUHU, BCETJa MMEET CBOM OCOOCHHOCTH.
ABTOp paccmaTpuBaeT Bce TPU MOJENHM MEIUalluu, KOTOpble mpenctaBieHbl B Kanane:
yacTHas, npucyneOHas u cyaeOHas. [Ipu sToM Kakmas Monenb Meaualldd OKa3alach
3¢ (HEKTUBHON HA TEPPUTOPHH COOTBETCTBYIOIIUX MPOBUHITUH.

KitoueBnie cioBa: meauanusi B Kanaje; crnocoObl anbTepHATUBHOTO pa3perieHHs CIIOPOB;
npucyaebHas Menuanus; cyaeOHas MeIuaIus; yacTHasi MeIMallus; eperoBOPbl; MPUHIIUITHI
MeJIMAIlNK; 3Tallbl MeIUalluy; 00s3aTebHas MeIUAlIU; TIOCPEIHUK;

Mediation in civil process of the Canada
Annotation: Article is devoted to analysis of dynamics of development of mediation

procedure in the Canada. In the study, author identified different approaches to organization
and conduct of this procedure, which is primarily due to the form of state-territorial

“ IHAKYPBSIHOB PEHAT MUPT ABUAHOBUY, AnsokaTckasi koiierus «AaBokaTckas KoHTopa Ne 1y
Pecniyosnuka Bamkoproctan 1. Yda. Kanauaar ropuainueckux Hayk, gomeHt. Sakuryanov Renat M., The bar
association «Law office Nel». Republic of Bashkortostan, Ufa. Candidate of juridical sciences, docent.
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structure of Canada, because, given distribution of rule-making jurisdiction between
federation and provinces, the legislative approach to mediation, depending on the territory,
always has its own characteristics. Author considers all three models of mediation, which
are represented in Canada: private, pre-trial and judicial. At the same time, each model of
mediation proved to be effective in respective provinces.

Key words: mediation in Canada, alternative dispute resolution methods, pre-trial meiation,
judicial mediation, private mediation, negotiations, principles of mediation, stages of
mediation, mandatory mediation, intermediary.

Ha tor mMomenrt, korga B CIIIA meaunanus akTMBHO pa3BUBajach, Ha TEPPUTOPUU
cTpanbl-cocefa - Kananpl, aTa mpoueaypa paspeuieHusi CopoB Urpaja HE3HAYUTENbHYIO
poJib M MOJyYWIa NOMYJSIPHOCTh JuIb mnociie 1990-x rogoB. B TeueHne MIUTENBHOTO
BpeMeHUu npoueaypa meavauuu B Kanazie ucnonb3oBanach JUllb Kak CIOCOO pa3penieHus
KOJUICKTUBHBIX M YACTHBIX CIIOPOB, BO3HHUKAIOUIUX W3 TPYJOBBIX MPABOOTHOIICHUM.
Ucnons3oBanue Memuanuu B JPYTUX KaTErOpUAX CIOPOB OBUIO PEAKUM SIBICHUEM,
MOCKOJIbKY pEIICHHE COOTBETCTBYIOIIMX CIIOPOB TOCPEACTBOM TaKOM TMPOLEIyphl HE
COTJIACOBBIBAJIOCH C TPAJAMUIIMSAMU MIPABOBOM KYJIbTYpPHhI, HAIIPaBICHHBIMH, MPEXKEC BCETO, HA
cynebHoe paccMoTpeHue jaena. Kpome Toro, pemieHue CropoB C MOMOIIBIO MHPHBIX
MpoIeayp, B YAaCTHOCTH, TIEPETOBOPOB, OTPAaHUYUBAIOCH CYJOM, KOTOpPBIA BCerjaa
yCTaHABIIMBAET PaMKH TaKHX IMEPETOBOPOB. ITO HETAaTUBHBIM 00pa30M BIIHSIIO HAa XapaKTep
B3aMMOOTHOIIICHUN MEXTy cTOpoHaMu. [103TOMy cO BpeMeHeM BO3HHUKIIA HEOOXOAUMOCTh
MIOMCKa aIbTEPHATUBBI CYyJIEOHOMY pacCMOTPEHHUIO Jiefia, TI0 pe3yabTaTaM KOTOPOro OfHA U3
CTOPOH BCErjla OKasbIBajach B BBITOJHOM TOJIOXKEHUH, a Jpyras - «IpOUrpbIBajiay
(winner/loser strategy). Ilpu Takux ycCIOBUSX MeIualMs Hadajla BOCIHPUHUMATHCS Kak
ONTUMAJILHBIM BapHaHT pa3peuieHusi cropa, a e€ MpPUMEHEHHE paclpoCTPaHWIOCh Ha
pa3jIuyYHbIe KaTerOpUU CIOPOB - aJMUHUCTPATHBHBIC, SKOJOTHUYECKHE CIOPBI, CIOPBI O
OaHKPOTCTBE, CEMEiHbIE CIOpbl, a TakKe TIpakJaHCKUEe U KOMMEpYEeCKue cropsl. B
YaCTHOCTH, KaK CBUJIETEILCTBYET UCCIEIOBAHUE, MPOBEAEHHOE HA TEPPUTOPUHU MIPOBUHITUU
OnTapuo, NeBATh W3 NATHAALATA aJIMUHUCTPATHUBHBIX TPUOYHAJIOB CEroJHs B CBOEH
IOpakTHUKe oOpamatoTcss K mpoueaype Mmeauanuu. K Tomy ke, Onarogapsi 4acTHBIM
UHUIMATUBAM, TOSBIISIOTCS HOBBIE OOIIECTBEHHBIC OPraHU3alMH, JESTEIBHOCTh KOTOPBIX
HalpaBJIeHa Ha MOJIEPKKY MUPHOTO PEIICHHS JOKAIBHBIX CIIOPOB, a TAKXKE CIIOPOB MEXKIY
cocelsIMU. YCIEIIHBIM OMBIT pabOThl TaKMX SYEEK CHOCOOCTBOBAI OOpa30BaHUIO IIENIOMN
CETH, OOBEIUHSIONICH MPOrpaMMbl MEIUAIIMN ISl pa3pelieHUs] CIIOPOB MEXAY COCEISIMH U
B TMpejenax JIOKANbHBIX MeECT MpokuBaHus (coxutensmu). OaHako, HambOobIee
PacIpOCTpaHEHKE MOTyYHIIa MEUALU B CEMEMHBIX U KOMMEPYECKHX Criopax?,

[lepBbIif MUIOTHBINA MPOEKT MO MEAMALNU B TPAKIAHCKUX M KOMMEPUYECKUX CIOpax
Obul paspabotan B 1994 romy. Jna peanmuzanuu TpoekTa ObUIO HMCMHOJIB30BaHO 496
CylneOHBIX e, 256 W3 KOTOPBIX peIlaauch MyTEM MEeperoBopoB (MepBasi TpyIia) B TO
BpeMsi, KaK OCTaJlbHbIE JEeNl paccMaTpuBajach B paMKaX OOBIYHOTO CyAeOHOTO
pasz0buparenscTBa (BTOpas rpymma). 72 nena w3 MepBOM Ipynibl ObUIM HampaBlIEHBI IS
paspelieHus cropa npu NOMOIK Meaualuu, rae B 51 aene CTOpOHbI JOCTUTIIN COTJacusi U
3aKIIIOUMIIN corianieHne. B olmiem, K03(QGUIIMEHT 3aKIIOYEHHBIX COTJAIICHUNH B 00eHnX
rpynnax Obul momoOHBIM. B 3ToM koHTekcte XK. ['mben cmpaBeminBO 3aMeTWsl TO, YTO
COTJIANICHUE O Pa3pelICHUH CIOpa MOKET OBITh 3aKIIOYEHO HA Pa3HBIX 3Tarax CyJIeOHOTO

! Alexander N. Global trends in mediation, 2" edition / N. Alexander. - Netherlands: Kluwer Law
International.- 2006.-P. 85-86.
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pasbMparenbCTBa Aena Jaxke 0€3 ydacTHsi CTOPOH B Ieperoopax’. Ilostomy o mmosb3e
MeIUali CBUAETENbCTBYET, IPEKIE BCEro, HE KOJIMUYECTBO 3aKJIFOUEHHBIX COTJIAIIEHUH O
pa3pelleHnH CIopa, a CO3/JaHue BceX yclIoBul A 3(h(pekTUBHOTO norcka kommpomucca. K
TAKOMY K€ BBIBOJY MO’KHO MPUWTH, aHATU3UPYS JIPYTHE IKCHEPUMEHTHI 110 TPUMEHEHHIO
Menuannu B Kanane.

[locne peanu3zanuu NUIOTHOTO MPOEKTA MO MeIualuu B I. MoHpeanb ObIJIO MPUHATO
pELICHHE UCTI0Ib30BaTh HAKOIIJIEHHBI ONBIT IPUMEHEHUS 3TOM MPOIeaypbl HA TEPPUTOPUU
Bcel mpoBuHuMU KBebOek, a Taxxke co3nate Llentp meauaunu (Mediation Service). Ilpu
9TOM MeAualus ocTaBajach JOOpPOBOJBHOM  MpPOLEAYpPOM, a CTOPOHBI  MOIJIU
CaMOCTOSITEIbHO BBIOMPATh MeauaTopa (C €IMHCTBEHHBIM YCIOBHEM, YTO MEIUaTop OyIeT
n30paH M3 4YHCIA ONPEAeNEHHOrO TIepPEYHs JHIl, KOTOphble paboTaroT B cdepe
aIbTEPHATUBHOIO YPErYJUPOBAHUS CIOPOB B TE€UEHHE MHUHUMYM JIECATH JIET C MOMEHTa
noJaydeHus cepTuuKaTa MeauaTopa)?.

Bce pexomennanuu, mojgydeHHbIE MOCHE pealu3aluy MUJIOTHBIX MPOEKTOB, OBLIU
YUTE€Hbl COOTBETCTBYIOIIMMU OpraHamMH BIAcTH W, Kak cieiactBue, 1 HosOpsa 1999 rona
Hayajlach peanusanusi ooued mporpammbl Meauanuu. Ilocne 3aBepineHust mporpaMMbl B
nrosie 2001 roga KoMuTeTr mo COBEPIIEHCTBOBAHUIO TPaXKIaHCKOTO CYAONPOM3BOJCTBA B
npoBuHiu KBebek (Committee for revision of civil procedure in Quebec) npennoxun ase
Mozenu menuanuu. [lepBas mMojenb cocTosiia B pa3pellieHuu Cropa B paMKax CyJIeOHOTo
npouecca. [louck myTteil pemieHusi cropa OCYIIECTBISJIICS BO BpeMsl 3acelaHHsi CTOPOH
criopa (settlement conference), KOTOpbIM PYKOBOAWI CYIbsi. Takum o00pazom, (yHKIIUU
MEAMATOpa BBIMOJHSI CYJlbsi, KOTOPBIM IMONBb30BAJCS BO BpeMs MeEAHALMH CYACHCKUM
UMMYHHUTETOM, HO, B TO >X€ BpeMs, HE MMeJ IpaBa pasrjiauiarh Jo0yi0 HH(GOpPMAIHUIO,
MOJIyYEHHYIO0 OT CTOPOH, @ TaK)K€ BBINONHATH (YHKUMUU CYIbU B CIydyae, €ClIu Meaualius
okaxkeTcs Hed(PhEeKTUBHON U criop OyJIeT pelaThesi B paMKax cyJeOHOro pa3oupaTenbCTBa.
Takas mMoxens Memuanuu neictByer B DenepanbHoM cyae Kananapl, a Takke B cyaax
npoBuHiuii Hero-bpancyuk u Onrapuo. [Ipu 3toM cyapn B npoBuHIUU OHTApUO UMEIOT
JTUCKPEIIMOHHOE TOJHOMOYHME HANpaBisTh CTOPOHBI K 00s3aTEIbHOMY Y4YacTHUIO B
MeIUAIH.

6 wmions 2002 roma OblIa MPUHATA TEpBas 4YacTh HM3MEHEHHH B ['pakmaHcKuit
IpollecCyalbHBIN KOACKC MpoBUHIMK KBeOek, koTopeie BeTynmuian B cuiy 1 saBaps 2003
roga®. TekcT 5STHX M3MEHEHWH ObLI  pa3paboTaH ¢  yd4éToM peKOMEHJaIMi,
MpenocTaBiIeHHBIX KOMUTETOM 1O COBEPIIIEHCTBOBAHUIO TPAXKIAHCKOTO CYIOMPOU3BOJICTBA.
['paxnanckuil mporeccyanbHbI KOJIEKC B HOBOM pPENaKIMU MPEAyCMaTPHUBAI, YTO CYyIbU
MMEIOT TIPAaBO TOMBITATHCS CKIOHUTH CTOPOHBI K MUPHOMY Pa3pelieHUI0 CIopa B JII0OOM
nene (Kpome /e OTHOCUTENBHO MPaBOCIOCOOHOCTH WJIM JIEECIIOCOOHOCTH JIMIIA, a TaKKe
JIeNl, CBSI3aHHBIX C BONPOCAMHU TOCYJApCTBEHHON MOMUTHKHK). boiee TOro, B ceMenWHBIX
JieNiax U B JieJlaX 10 MCKaM Ha HEe3HAYUTEIbHBIE CYMMBI, CYAbH JlaXkKe 00sI3aHbI MOMBITATHCS
CKJIOHUTH CTOPOHBI K MUpHOMY pa3zpelieHuto cnopa. HoBsiM B Kozekce Taxxe crana Hopma

! Guibault J. Les moyens alternatifs de resolution de conflits en matiere civile et commerciale dans une
perspective de reforme du Code de procedure civile / J. Guibault // Les Cahiers de droit. - 1999. - Vol. 40. —
P. 75-78.
2 Alexander N. Global trends in mediation, 2" edition / N. Alexander. - Netherlands: Kluwer Law
International, 2006. -P. 89.
® Bill 54, An Act to reform the Code of Civil Procedure (2002, chapter 7) [QnexTponublii pecypc]. Pexum
JoCTyna: http://www2.publicationsduquebec.gouv.qgc.ca/dynamicSearch/telecharge.php?
type=5&file=2002C7A.PDF. (nata obparnienus 07.10.2018).
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O TOM, YTO 3aCE€JaHUE CTOPOH C LIEJBI0 Pa3pelIeHHs] CIIOpa MOXKET MPOU30UTH Ha JIFOOOM
sramne cyaebHOro mpouecca v ABISETCs OECIUIATHBIM I CTOPOH.,

[To cBoel mnpupone Meauanys HMEET YACTHBIM XapakTep W HAYMHAECTCA Ha
OCHOBaHHMH CBOOOIHOTO BOJICU3BSBICHHUA CTOPOH. COracHO TaKOMy IMOAXOIY, O3Ta
MpoIeypa HEMOCPEACTBEHHO KacaeTcsl TOJIBKO CTOPOH U HE BIUSET Ha WHTEPECH OPTaHOB
rocymapcTBeHHoi BmacTd. CorjameHuss O pa3pelieHud Cropa, 3aKII0YEHHBIC TI0
pe3ysbTaTaM MEJWAllid, TPU3HAOTCS HOPMaMH TPaXIAHCKOTO TIpaBa W HUMEIOT
IOPUAMYECKYIO CHITYy CyneOHoro perieHus. [loaromy Gopmanm3arus MeIuaii He SBIISETCS
HEOOXOIUMBIM  yclioBUEM 3(PQEeKTUBHOCTH 3TOH mpouenypbl. OpHako, € LEJIbIO
CTUMYJIUPOBAHMSI 3aMHTEPECOBAHHOCTH TOTEHIIMAIBHBIX CTOPOH CIOpa B TMPOLEIYpe
MeIuallui, OpraHbl TOCYJapCTBEHHOM BIAacTU pa3pabaThiBalOT W OOECMEYUBAIOT
peaM3aIfio COOTBETCTBYIONIUX IMOOIIPUTEIBHBIX Mep. Takue MEpOnpUSTHS MOXHO
YCJIOBHO Pa3/IeJUTh Ha TPU KaTErOPHUH:

- MEpOTIPUSATHS, CBSI3aHHBIC C IPUHIIMITAMY YYaCTHUS CTOPOH B MEMAIIHH;

- MEpOIPUATHUS, HAIpaBJICHHBIC Ha (PUHAHCOBYIO TOJUICPKKY PaCIpPOCTPaHCHUS
Me/IMAIIHH;

- MEpOTIPUATHSI, HAIIPaBJICHHBIC HA KAYCCTBEHHBIA OTOOP MEIUATOPOB.

B npoBuniuun KeebOek Gopmanmzanus Meauaui HUKOUM 00pa3oM HE TOBJIMsIIA Ha
UJCI0 JIOOPOBOJILHOTO ydYacTHsl CTOpPOH B 3Toi mporeaype. Hopwmbr ['pakmanckoro
MPOLIECCYaIbHOTO  KOJieKca TpeOyloT corjiacus CTOPOH Ha yd4acTHe B COBMECTHOM
3ace/laHuU C IICJIbI0 MUPHOTO paspeiieHus cropa. Cylbs MOXET NMPEAIOKUTh CTOPOHAM
PEIINTh CIOpP C MOMOINBIO MEIUAIUH, CKIOHATh MX K TaKOMy BapHaHTy, HO HE HMMEET
MOJTHOMOYHS HAllPaBUTh CTOPOHBI K YYAaCTHIO B MEAMALIMU B UMIEPATUBHOM mopsake. Bo
BpeMsi CyAeOHOTO pacCMOTPEHHUS HEKOTOPHIX KaTeropuil nen (B YacTHOCTH, CEMEWHBIX
CIIOPOB) CTOPOHBI MOXHO 0053aTh MOCETUTh UH(POPMATUBHYIO BCTpedy, Ha KOTOPOH OHHU
OyZyT UMETh BO3MOXXHOCTb MOHATh OCOOEHHOCTH MEAMAllUU, HO OKOHYATEIbHOE pelleHue
00 oOpallleHHHd K TakoMy crnocoOy pa3penieHus CIOpPOB CTOPOHBI MPUHUMAIOT Ha CBOE
ycMmotrpenue. Takoil MeToj BO3JEHCTBHS Ha 3aMHTEPECOBAHHOCTh CTOPOH MEAMAIIUEH,
COTJIacHO BbIBO/IOB KoMuTeTa 1o MOHUTOPUHTY NP MUHHUCTEPCTBE IOCTUIIMM MPOBUHIIUU
KBebek, He Bcerga Obu1 moctaToyHo S(dexTuBHbIM. B 1emom, okono 25 mpoieHToB
CEMENHBIX CIIOPOB, CTOPOHBI KOTOPHIX MOCETHIIM MH(POPMATUBHYIO BCTpPEUy, BIIOCIEICTBUU
pelagucy ¢ TOMOIIbI0 Menuanuud. B To ke Bpemsi, 74 mnpoleHTa TaKUX CIOPOB
3aBepIIAIOTCS 3aKII0YCHHEM coruiamieHus. TpeboBaHue HOOPOBOJILHOTO y4acTHUsS CTOPOH B
MeJIMaINK SIBJISETCS OCOOCHHOCTHIO MPaBOBOM cucTembl mpoBuHIMH KBeOGek. Hampumep,
denepalbHBIN CyZl MOXKET JIOMYCKAaTh y4acTHUE CTOPOH B Meauanuu 0e3 MX COryiacus, Tak
ke, Kak U cyAbH B MpoBUHIMU Hplo-bpaHcynk uMMeIOT mpaBo HANpaBlsATh CTOPOHBI K
00s13aTeNTbHOMY YYacTUIO B MeAManuu. MHUHHUCTEPCTBO IOCTUIIMH B NPOBUHIMU OHTapHO
MPU3HAIO0 00s53aTENbHYI0 MEAHAIMIO OJHUM M3 KIIIOUEBBIX AJIEMEHTOB pedopMHpOBAHUS
TPaXXTaHCKOTO cynonpou3BoAcTBa. OCHOBHON TIPUYMHOW peHICHWs O peau3aiuu
MUJIOTHBIX MPOEKTOB, KOTOpbIE TMpeayCMaTpUBaIM O0O0s3aTEIbHOE Yy4YacTHE CTOPOH B
MeJMalfK, CTAJ0 >KEeJaHWE YCOBEPIIEHCTBOBATH XapakTep pa3pelieHus cropoB. B aToi
chepe mpoBuHIMH Ontapuno u Kebek wumenn mnomobHyI0 mpobieMy: cyaeOHoe
paccMOTpeHHue Jelia JUIMIOCh CIUINKOM JIOJIT0. YUYUTHIBAas 3TO, ObLUIO MPUHATO PEIICHUE
00s13aTh CTOPOHBI HCKATh BO3MOXKHBIE TYTH BBIXOJA W3 KOH(MIMKTHOW CHUTyallMd Ha

! Code of Civil Procedure (Updated to 1 December 2015) [Dnextponnsiit pecypc] // Editeur officiel du
Quebec. - Pexum mocryma: http://www2.publicationsduguebec.gouv.qc.ca/dynamicSearch/telecharge.php?
type=2&file=/C_25/C25_A.HTM. (nara obpamenus 07.10.2018).
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HaYaJbHBIX ATANax Pa3BUTH UX CIOpa U, TAKUM 00pa30M, SKOHOMHUTH BpeMSI U SKOHOMHTH
cpenctBa. [1ogoOHBINM NHIOTHBIA MPOEKT ObUT pa3paboraH B npoBuHIMK CackaueBaH, IJie
CyIbH HAIpPaBIIAIOT CTOPOHBI K YYacCTHIO B MEIWAIIMA HAa MMIIEPATHBHBIX HadajaxX yXe B
Hayasie cyaeOHoro mpouecca. OmHako, B OTIMYHE OT CHCTEMBI, KOTOpas JEHUCTBYET B
npoBuHIMH OHTapmo, o0si3aTeNbHAS MEAMANUS SBISACTCS OSCIUIaTHOW, a MEAMATOPOB IS
Ka)X/I0TO JiejIa BRIOMPaIoT B MUHHCTEPCTBE IOCTHIIHH.

OmauM 3 CIOCOOOB CONEHCTBUSI PA3BHTHI0O MEIWALNW SBJSETCS (DUHAHCOBAS
MOJAEPKKA CO CTOPOHBI OPraHOB TOCYJapCTBEHHOM BJIACTM. B 4acTHOCTHM, Ha Bcew
tepputopun Kanagsl cTOpOHBI, 0OOBIYHO, HE OIUIAYMBAIOT YCIYT CyIbH Kak MEAWaTropa B
cllydae y4yacThs B CyAeOHOH Meawanuu. B 1enoM NpUMEHSIOTCS CIEAYIONINe MEpHI,
HaTpaBJICHHBIC HA MOOMIPEHHE YYacTUsI CTOPOH B MEAMAIMU: MpsiMOe (PMHAHCHPOBAHUE U
KOHTPOJIb CYMMBI BO3HArpakJIeHHs MEIUaTopoB. B TepBoM ciydae pacxobl CTOPOH,
CBSI3aHHBIC C yYacTHEM MeIuaTopa, KOMIICHCUPYIOTCS M3 TOCYIapCTBEHHOTO OO/KeTa.
Takoli momxoq MOXKET OBITh ONpaBAaHHBIM TPU  YCIOBHH, 4YTO OH MPHHOCHUT
HSKOHOMHYECKYIO M COIMAJBHYIO TMOJNB3Y Ui OOIIecTBeHHOCTH. Hampumep, B pOBUHINH
KBeOek cTopoHBI criopa, BO3HUKIIIETO U3 CEMEHHBIX MPAaBOOTHOIIECHHUH, 00PaTUBIIUCH B CYI,
MOTYT TIOJYYUTh HE TOJILKO BCIO HEOOXOIMMYIO0 MH(POPMAIIHIO O MPOIEAYPe MEIUalluH, HO
Y KOMIIEHCAIMIO PacxXo/0B Ha yciyru meauaropa. CornacHo uccinenoBanuio Komurera no
MOHHUTOPUHTY MUHHCTEPCTBA IOCTUIMHM TPOBHHINK KBeOek, 88 TpOIEHTOB CTOpPOH
CUMTAIOT, YTO OECIIaTHBIC 3aCelaHus B PaMKaX MEIHMAIUU SBIISCTCS BAXKHBIM (pakTopom,
KOTOPBIA BJIMSIET Ha YCIeX Takod mpouenypsl. llpuMepoM KOHTPOJS  CYMMBI
BO3HArpaXACHUSI MEAUATOPOB SIBJSETCS MoJuTHKa npoBuHIMK OHTapuo. Bee pacxoabl Ha
NOCpPEAHUKA PACTIPEACIISIOTCS MEXIY CTOPOHAMHU MOPOBHY, a CyMMa TaKHX PacXoJ0B BO
BpeMsl TEpPBOTO 3acelaHus ompesesneHa l[IpaBuiaMu TIpakKIaHCKOTO CYyAONPOU3BOJICTBA
(Rules of Civil Procedure of Ontario). Cymma BO3HarpaxjaeHus MeauaTopa BO BpeMs BCeX
HOCTEAYIOIUX 3acelaHuil OINpeAeNsieTCs COBMECTHO CTOpOHaMU M Menuatopom. Cremyer
TaK)K€ OTMETUTh, YTO BO3HArpaXK/JIeHHE MEeAMAaTOpa 3HAUUTEIbHO HIKE B T€X MPOBUHIIMSAX,
r7ie pa3Mep TaKOrO BO3HATPAXKIEHUS YPEryJIUpPOBaHbl C MOMOIIBI0 HOPMATHUBHO-TIPABOBBIX
akToB. ['ocyapcTBeHHas MOJUTHKA HE BCETJa UMEET BIUSHUE HA pa3Mep BO3HATPAKICHMUS,
KOTOpOE TMOJy4aeT MEeIUaTop BO BPEMsl yUacTHs B YACTHOM MeAUallui. A CTOPOHBI, B CBOIO
ouepellb, HE CKJIOHHBI MHBECTHPOBATH B MPOILEIYypYy MeAUalld, €CIM Takas Mpolexypa
OyZer mjisi HUX JOpOTOH, Jake NMpU YCIOBHUH, YTO B JIOJITOCPOYHOM MEPCHEKTHUBE TaKas
WHBECTHUIINS OKAXKETCSI PEHTA0CIbHOM.

[Tocnenusiss rpynma MeEpONpHUSATHI, HaNpaBlIEHHBIX Ha BIUSHUE TOCyJapcTBa Ha
BBHIOOpD CTOPOHAMHM MEIUATOpa, CBOJUTCS K OCHOBHBIM JIBYyM BapuaHTaMm. [lepBsiit
3aKJII0YaeTcs B pa3pabOTKe MepevHsl MPOBEPEHHBIX MEIUATOPOB, CPEIU KOTOPHIX CTOPOHBI
JOJDKHBI ~ BBIOMpATh  TMOCPEIHWMKA JJIs CBOEro Jena. BTopoilt BapuaHT — Takke
MpeaycMaTpUBaeT pa3pabO0TKy TOCYAapCTBEHHBIMH YUPEKACHHUSIMHU TEPEUYHs MEIUATOPOB,
HO C TeM OTJIMYUEM, YTO CTOPOHBI MOTYT CBOOOJIHO M30MpaTh MOCPEIHNKA, KOTOPOTO HET B
COOTBETCTBYIOIIEM nepeuHe. [Ipumepom peanuszanuu nepBoro nojaxoja sBiseTcs MoJIuTHKA
npoBuHIMN KBeOek B OTHOLIEHHHM CEMEHHBIX CIOPOB, MOCKOJIbKY MEIUATOPHI JIOJIKHBI
OoTBeYaTh YETKO ONpeAenCHHbIM KpuTepusiM. CrenualbHblii KOMUTET, 3aHUMArOIIUNCS
0oTOOpOM MeaMaTopoB B MNpoBUHIMM OHTapHO TaKKe YCTaHABIMBACT TPEOOBaHUS K
MeauaTopaM, OJHAKO JOIYyCKaeTcsl ydacTHe B MEAWAlMM IOCPEJAHHKA, COBMECTHO
M30paHHOTO CTOPOHAMH, HE3aBUCUMO OT TOTO, BXOJIUT JIM OH B MIEpEUYEeHb MEAHATOPOB. B TO
KE BpeMs, Jaxe TP OTCYTCTBUH TOCYAApPCTBEHHOTO PETryJIHpOBaHHUS  cpepsl
KBaNU(UKAIIMM  MEIUATOpOB, TpeOOBaHHS K YPOBHIO HX IOATOTOBKA OOBIYHO
OTIPENeNSIIOTCS  HENPaBUTEIbCTBEHHBIMU — OPTaHMU3ALMSAMHU,  JESITEIbHOCTh  KOTOPBIX
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HamnpaBJIEHa Ha pacnpocTpaHeHue Mmeauanuu. [loatomy CTOpOHBI cropa BCeraa MMEKOT
BO3MOXKHOCTb BBIOpaTh MEIHUATOpPa, KOTOPHIH HMMEET COOTBETCTBYIOIIMI OMBIT, a TaKXe
KBaTU(UKAIMIO, TPUOOPETEHHYI0O BO BpeMs mporpamMM oOOydeHHs, OpPraHU30BAHHBIX
rOCYIapCTBEHHBIMY UM YaCTHBEIMM MHCTUTYTAMM.,

JIns mOHMMaHMsS CHCTEMBI IPABOBOrO PETYJIHUPOBAHUSA NPOLEAYPHl MEIHAlUHA B
Kanage cTrouT mOMHUTH O TOM, YTO 3TO TOCYJIAapCTBO ABJSETCA (eaepaTuBHBIM, a
KOMIIETEHIIUS IO HOPMOTBOPYECKOM ACATEIBHOCTH, coryiacHo KoHcTuTynu, pacnpeaeneHa
Mexay Penepaneld 1 NIPOBUHIMUSAMH. B 4aCTHOCTH, YaCTHYHOW KOMIIETEHIIMEN HaJIETICHbI
JECATh TPOBHUHUMA W TPU TEPPUTOPHH, KOTOpbIE BXOAAT B cocTtaB KaHaspl.
OTBETCTBEHHOCTh 3a pPa3pabOTKy MPaBOBOTO PETYJIUPOBAHUS MEAMAIIMHU paclpeaesieHa
COTJIACHO YKA3aHHOTO MpUHIMNA: Ha (eneparbHOM YpPOBHE MEAMAIMS YyperyJIupoBaHa
TOJBKO B Mpenesiax 3aKoHojaTelbHOM kKomnereHiuu @Denepanuu. Takoe ke mpaBWiio
JNEUCTBYET U HAa TEPPUTOPUU NMPOBUHIMHK. [lo3TOMY mpaBOBOE peryiMpoBaHUEe MEAUALUH B
Kanane cocrout kak u3 (eaepanbHOro 3aKOHOAATENIBCTBA, TaK U HOPMATHUBHO-TIPABOBBIX
aKTOB pA3JMYHBIX NpOBUHLMNA. Brpouem, Hu Ha ypoBHe dDenepanny, HU Ha YpPOBHE
MIPOBUHIINM, 3aKOHOAATENIN HE pa3padoTaii €IMHOTO OOIIET0 3aKOHA O MEAHAIIUHU, KOTOPHIN
OBl OTIpeeIIsT TOHATUE MEIUAIIMK U CTPYKTYPY ITOU MPOLETYPHI IS BCEX KaTETOPHM Al
Bwmecte ¢ TeM, oTAenbHbIE HOPMBI MHOTMX HOPMAaTHBHO-TIPABOBBIX AKTOB MPOBUHIUN U
denepauy  HAMpaBJICHbl HA PETYJIMPOBAHUE PA3JIMYHBIX ACIEKTOB OCYIIECTBICHUS
NpOUEaYypbl MEIUALMU. AHAIU3UPYS COOTBETCTBYIOIIUE HOPMBI, a TAKKE CIEHHAIbHBIE
pPEryJATUBHBIE aKThl B cepe MeAUaIHi, MOKHO TPUUTH K BBIBOAY, YTO CTOPOHBI CTiopa
MOT'YT BOCIIOJIB30BaThCSl OAHOM M3 TPEX KIACCMUYECKUX MOJEJIEH Meaualuu: 4YacTHOM,
npucyneOHoil u cyaeOHon. IlomymspHOCT KakI0H M3 3THX MoOJAENed Meaualud Ha
TEPPUTOPUU Pa3HbIX TpoBUHIMN KaHanbl 3aBUCHUT, TIPEXaEe BCETO, OT OCOOCHHOCTEH
MIPaBOBOM TPaJUIIUH.

[Ipouenypa wyacTHOM MeAualUM yperyjdpoBaHa B HAUMEHBIIEH CTEICHM.
Pa3zpaboTka mpaBuii, KOTOPBIMHU JIOJKHBI PYKOBOJICTBOBATHCSI CTOPOHBI, a TAK)KEe MEIUATOD,
OOBIYHO OCYILECTBIAETCS HENPABUTENLCTBEHHBIMH OpraHU3alMsaMu’. B CcBOIO ouepens,
peleHne 3aKkoHoJaTeeli 00eCleuynTh WHTETPaIlui0 MEIUallMk B CYISOHBIM MPOIECC C
MOMOIIbI0  Pa3pabOTKH  COOTBETCTBYIONIMX IPABOBBIX HOPM OBLIO  OOYCIIOBIICHO
HECKOJbKUMU (akTopamMu. OgHUM U3 TakuX (HaKTOPOB OBLIO JKEJTaHUE PA3rPY3UTh CYIbI U,
TakuM 00pa3oM, YMEHBIIUTH CPEIHIOK JJIUTEIBHOCTh CyJeOHOTO pPacCMOTpPEHHUS Jeia.
KpomMe TOro, ymeHbIIeHHE KOJWYECTBA CYyAEOHBIX IIPOIECCOB  JOJDKHO  OBLIO
CIOCOOCTBOBaTh YMEHBIIIEHHUIO PACXOJ0B TOCYJapcTBa Ha HYXIbl CyAcOHOW CHCTEMBI.
VYuutseiBas 3T0, € 1IEJbIO CO3J]aHUs MPABOBOM BO3MOYKHOCTHU HAMPABJICHUS CYJIbSIMU CTOPOH
K YY9acTHIO B MEIHMAINH, Ha (eilepalbHOM YPOBHE ObUIH MPUHSATHI H3MEHECHHS B HECKOJIBKO
3aKOHOJIaTeNbHBIX aKTOB. B 001mem, Ha ceroans, AercTByeT Ooiee Tpuaiatu denepaabHbIX
3aKOHOB, KOTOpBIE B TOM WUJIM MHOW Mepe PEeryIUpYIONIUX Mpoleaypy meauauuu. OIHUM 13
TaKWX 3aKOHOB SIBJISIETCSl 3aKOH O pa3BOJie, KOTOPHIM IMpeaycMaTpUBAET MPaBO CYINPYyToB
peLIUTh CBOM CHOp C MOMOIIBbI0 Meauaruu. JlOomoaHsoT 3TOT 3aKOH COOTBETCTBYIOIIUE
3aKOHOJIaTENIbHBIE AaKThl TPOBHHIIMH, KOTOPHIMH TaKXE MOTYT OBITh YPETryJIUPOBaHBI
HEKOTOpBIE AacCIeKThl CEMEWHBIX MpaBooTHomIeHUM. Hampumep, coriacHo 3akoHy
npoBuHIIME OHTapHO 0 peOpMHUPOBAHMH 3aKOHOJATEILCTBA B cepe OMEKH HaJl IEThMH,
perias 1eJio 0 pacupeielieHUH TIpaB B 00sS3aHHOCTEH B OTHOIICHUH OIIEKH HAJT JIETHbMHU, CYI

! Alexander N. Global trends in mediation, 2" edition / N. Alexander. - Netherlands: Kluwer Law
International, 2006. -P. 93-99,
2 Mediation. Principles and Regulation in Comparative Perspective / eds. K.J. Hopt, F. Steffek. - UK:
Oxford University Press, 2013. -P. 916-917.
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MOXXET HMHHMIMHUPOBATh IMpPOLELYypy MeAuanuu (Mpu YCIOBUM COIJIAaCHUS HAa YYacTHE B
meauamuu odeux ctopon)l. JIpyrum ®enepanbHbIM 3aKOHOM, KOTOPBIA IIPELyCMATPUBAET
y4acTHE CTOPOH CIopa B MpUCyAeOHOM Meauanuu sBisieTcs 3aKoH o (epMepcKon
3agoikeHHOCTH 1997 roma. OTuM 3aKOHOM OIpEAENEH MOPSIOK pa3pelieHus] CIOpPOB,
CBSI3aHHBIX C MOTAIIEHHEM JIOJITOBBIX 0043aTeNbCTB HeIaTéxecrnocoousiMu hepmepamu. C
Henblo n30exaHus NpoueAypbl MpU3HaHUA (epMepa OaHKPOTOM M BCEX JAJbHEUIINX
HEraTUBHBIX MOCJEJCTBUM, 3aKOH MpeAsiaraeT CTOPOHAM OOpaTUTHCA K MUPHOMY CHOCOOY
paspemerus cmopa - Meaumamuu?. CyneOHas Memuanms SBJISETCS PacIpOCTPaHEHHOM
TOJIbKO B npoBUHIMHM KBeOek, KoTopas oOTauM4aercs crneuupukoil TIpakAaHCKOro u
IPaXIaHCKOT0 MpPOLIECCYalIbHOIO MpaBa, 4YTO, B CBOI OYEpEeb, OOYCJIOBIEHO BIUSHUEM
€BpONENCKON MpaBoBOi Tpaguuuu. Ha Tepputopun 310N NPOBUHIMM MEAUALIUSA COCTABIISAET
YacTh KJacCHuYecKoro cyzaeOHoro mpouecca. [lopsnok pelieHus TpakJaHCKHX CIOPOB
MOCPEJCTBOM  MeIuanuu  onpefenéH ['paXkaaHCKUM — IPOLECCYyallbHbIM — KOJIEKCOM
npoBuHIMU KBeOeK, a TakKe CrieqMaabHBIMK CyI€OHBIMH ITPABUIAMH>

OcoOeHHOCTH y4acTHsl TOCpEAHHMKA B IMpoLEIype Meaualnuu M ero (yHKUUU
ONpeAeNsAIoTCs, TMpexXae Bcero, ¢ Y4Y4ETOM XapaKTepHbIX MpPHU3HAKOB Haubolee
pacnpocTpaHE€HHBIX B MPOBUHIMHU Mojeneill Meauanuu. [1oaTomy npaBoBoe peryaupoBaHue
cTaTyca MeauMaropa CIO0XHO OIpeaenuTh Ha deaepaibHoM ypoBHe. Eciam cTopoHbl
y4acTBYIOT B YacTHOW MeaualMi, TO OHM MOTYT CBOOOJHO HU30UpaTh OIHOTO WU
HECKOJIbKUX MEIMaTOpOB, KOTOphle OyayT CHOCOOCTBOBAaTh MOMCKY KOMIIpOMHCCA st
paspenieHus cropa. Takoe MpaBWIO HE MPEIyCMOTPEHO HU OJHUM 3aKOHOJATEIbHBIM
aKTOM, HO  sBJseTcs  OOIICNPUHATBIM U NPU3HACTCS  HENpPaBUTEIbCTBEHHBIMU
opranmzauusmu. Hampumep, ykazaHHBIH crnoco® BblOOpa MenuaTopa — OIpeles€H
WMHCTUTYTOM aJIbTEpHATUBHOTO pa3penieHus cropoB KaHalpl B HallMOHAJIBHBIX INIPaBUIIAX
no Meauanuu. B ciyuae, ecau cropoHaM He yAaércs COBMECTHO M30paTh MeAMaTopa, OHU
MOIYyT OOpaTUThCA K HENpPAaBUTEIbCTBEHHOW oOpraHus3anuu, pabortarouieil B cdepe
QJIbTEPHATUBHOI'O pa3pelleHus CIIOPOB ¢ IPOChOOIl onpenenuTh MeUaTopa A y4acTus B
nporenype pemeHus ux cropa. Menuatop pas3pabaTbiBaeT HayaJbHOE COIVIAIICHUE,
COIVIACHO KOTOPOMY HayMHAETCS MPOLECC MEAMALNHU, a TAKXKE ONpEAEIIeT BpeMs U MECTO
IepBOr0 COBMECTHOTro 3acefgaHus. Ilpu ydacTum B MeaManuu MOCPEAHUK 00s3aH
OpUIEPKUBATBCS  ONPEICNIEHHBIX MPUHIMIOB, pa3pabOTaHHBIX COOTBETCTBYIOIIMMU
HEMPABUTEILCTBEHHBIMUA  OPTaHM3AlMAMH, - LEHTpaMH Meauanuu®. Meamatopamu B
npuUcyIeOHON Meaualuu, KOoTopas K TOMYy K€ MOXKET ObITh INPUHYAUTEIbHOM, Ha
TEPPUTOPUM NPOBUHUMU OHTApUO CTAHOBATCA TOJIBKO JIMIA, OTBEYANOIINE YETKUM
KpUTepHsiM. BaKHbIMM, B YacCTHOCTH, SBJISIETCS HAJIM4YME Y JIMIA COOTBETCTBYIOLIEIO
npo(eCCHOHAIBHOTO OIBITa, a TaKXKe OCBEIOMIEHHOCTh 00 OCOOEHHOCTSAX pabOThI
cyneOHOM cucTeMbl MNpoBUHLUMU. OTBETCTBEHHOCTh 3a OTOOp MEAMAaTOPOB HECYT
crenuaibHble KOMUTETH. COCTaB KOMHUTETOB ompenesssercs MUHHCTEPCTBOM IOCTHLMM U
OXBaThIBAET  IOPUCTOB,  TpEACTaBUTENECH  OOIIECTBEHHOCTH U  TpeACTaBUTENEH

! Children's Law Reform Act, R.S.O. 1990 [Dnekrponnsiii pecypc] - Pexum mocryma:
http://www.ontario.ca/laws/statute/90c12. - (mara obpamenus 07.10.2018).
2 Farm Debt Mediation Act (S.C. 1997, c. 21) [Dnextponssii pecypc] - Pexum pocryma: http://laws-
lois.justice.gc.ca/eng/acts/F-2.27/page-1.html. - (nata o6pamenus 07.10.2018).
® Mediation. Principles and Regulation in Comparative Perspective / eds. K.J. Hopt, F. Steffek. - UK:
Oxford University Press, 2013. -P. 942.
* National Mediation Rules & Code of Conduct for Mediators (as amended august 3, 2012) [nexkTpoHHEIi
pecype] - Pexum nocryma: http://adric.ca/pdf/ADRMEDIATIONRULES2014.pdf.- (mara oOpamenuns
08.10.2018).
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aagMuUHUCTpanuu cyna. Kaxapli JTOKanbHBIA KOMHUTET CO3/a€T COOCTBEHHBIM CIHCOK
MEJIMaTOPOB, a TakKe 00s3aH KOHTPOJIUPOBATH KAYECTBO YCIYT, OKa3aHHBIX MEAUATOPOM U
MPUHUMATh JKaJIOObl Ha MEAUATOPOB OT CTOPOH cmopa. KoMHTeThl Takke HMEIoT
MOJITHOMOYUSL YJQISITh W3 CHUCKA TEX IOCPEIHUKOB, KOTOpPHIE MTOJDKHBIM 00pa3oM He
BBINONHAIOT cBouX (yHkumid. CorinacHo mpaBWiIaM TpaKIAHCKOTO IPOLECca, CTOPOHBI
MOTYT M30paTh MOCPEAHHKA KaK CPEAM MEIUATOPOB YTBEP)KIEHHOTO KOMHTETOM CIIHCKA,
TaK U Cpeau Ipyrux menuatopoB. OJHAKO, €CIM CTOPOHBI HE BBIOpaIM MeauaTropa B
teueHue 180 mHel ¢ MOMEHTa MOJa4yu BO3paKCHHUsSI MPOTHB MCKa, MEAMATOp M30upaercs
CyIeOHBIM KOOPAMHATOPOM 10 Meauamuu’. MHTepecHBIM NpUMEpOM 0TOOpa MEIUaTOpOB
SIBJISIETCS TOJNMTHKA MpoBUHIIMK KBeOek. B wacTHOCTH, MeanaTopaMu B CEMEHWHBIX CIOpax
MOTYT OBITH TOJIBKO TPEACTAaBUTENN OMNpeAeNEHHBIX mpodeccuii (aaBOKaThl, HOTAPUYCHI,
TICUXOJIOTH, COIMAIbHbIE PaOOTHUKU, COTPYIHUKHU LleHTpa 3ammuThl JeTel U MOJOIEKH).
Kpome toro, nuiia, xxenaromue cTaTh MEIMaTOpaMu, JOJKHBI IOCETUTH KypC 00y4YeHUs s
MOCPETHUKOB B CEMEWHBIX CIOpax M HUMETh MHHUMYM TpU TojJia TpPOo(ecCHOHAIBHOTO
ombiTa. Kypcel  00y4deHuss MOpOBOJATCS  CEPTUPUIMPOBAHHBIMU  OpPraHU3AIUSIMHU
(acconmarnusiMn) 1 MpeaycMaTpUBaIOT, KAK MUHUMYM:

- 15 yacoB 3aHATHII Ha TeMy SKOHOMHUYECKHX M MPaBOBBIX ACIEKTOB cemapanuu 1
pas3Boja;

- 15 4acoB 3aHATHI, TOCBSIIEHHBIX ICHUXOJIOTHMYECKMM AacleKTaM Cenapauuu |
pas3Boja;

- 24 yaca 3aHITUN Ha TEMY IPOLEAYPbl MEIUALIUHA U TIEPETOBOPOB;

- 6 4acoB 3aHATHUN HA TEMYy HACWIMS B CEMbE, a TAKXK€ JIPYrue JOMOJHUTEIbHBIE
IPOrpaMMBbI.

[Ipennocelnkoli Hauyajna MpOLEAYpPbl YAaCTHOW MEIHWALMM  SIBJIAETCS B3auMHas
JOTOBOPEHHOCTh CTOPOH, KOTOPYI0 MOKHO MPEAYCMOTPETh €IIE€ Ha JTale 3aKIoYeHUs
OCHOBHOTO J0roBopa. THUNHYHYIO (OPMYJIUPOBKY OrOBOPKM O MEIUAIMM YaCTO MOXKHO
HallTH B COOTBETCTBYIOIIMX NPaBHJIAX, pa3pabOTaHHBIX LeHTpamMu Meauauuu. [lpu
OTCYTCTBUHU B JIOTOBOPE OTOBOPKM O MEIWAIMU, CTOPOHBI MOTYT COTIJIACOBATh Y4acTHE B
3TO TpolLenype YK€ IMOciIe BO3HUKHOBEHHs crnopa. OIHAaKo, HEPEMIEHHBIM OCTAETCS
BONpOC 00 OOs3bIBAIONIEH CHJIE COIJIAIEHUS CTOPOH 00 ydYacTMM B MeEJUAlUMH U
BO3MOKHOCTM  NPUHYAMUTEIBHOTO UCIOJHEHUS TAaKOro corjameHus. B cioydae
HEBBITMIOJTHEHUST OJHOM W3 CTOPOH CBOEHM OOS3aHHOCTH Y4YacTUsi B MEAMALMM, Jpyras
CTOpOHA OOBIYHO OOparaeTcs B Cyj, HO B CyJeOHOM MpaKTHUKe MOKa HET €JUHOr0 MOIX0/1a
K pelIeHHIO Takux JAel. B To ke Bpems mojaBistoiiee OOJNBIIMHCTBO YUYEHBIX W JIMII,
paboTaronux B cepe aqbTepHATUBHOTO Pa3pelleHus CIIOPOB, MPHUIECPKUBAIOTCS MHEHUS,
YTO OTOBOpKA O MEIUAIlMM HE MMEET TaKo ke OO0sS3bIBaoIIel CUJIbl, KaK apOuTpaskHas
oroBopka. Kak yka3piBaeTcsi B JUTEpaType, BaXXHbBIM B 3TOM KOHTEKCTE SIBJISETCS
COJIep’)KaHWE OTrOBOPKM O MEAWallid, TIIOCKOJIbKY CIOXHBIM OyJeT obecriedeHune
MPUHYIATEIIBHOTO HWCIIOJHEHUS MPEIOCTEPEKEHUSA, ONMUCAHHOTO C ITOMOIIBK0 HEYETKUX
(GopMyIpOBOK®.

JlanbHEWIMKA X0 MPOUEAYpPbl YACTHOM MEJWAIMU HE OIPEACISIETCS HU OJHUM
HOPMAaTHBHO-TIPABOBBIM aKTOM Ha ypoBHe Deneparnuu wiv npoBuHnuidi. OO0mue mpaBuiia

! Civil Procedure Rules (R.R.O. 1990, Reg. 194) [Dnexrponmbiii pecypc] - Pexum mocryma:
http://www.ontario.ca/laws/regulation/900194. - (nara obpamenus 09.10.2018).
2 Alexander N. International and comparative mediation: Legal perspectives / N. Alexander. - Netherlands:
Kluwer Law International, 2009. - P. 100.
3 Boulle L. Mediation: principles, process, practice / L. Boulle, K. Kelly. - Canada: Butterworths, 1998. -P.
278.
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TEYEHHUs] MEIUallMd WHOTJAa MOTYT YCTAaHABJIMBATHCS B MPAaBWIAX ILIEHTPOB MEAMALIUU.
Hampumep, cormacHo HanumoHanpHbIX npaBuwil Meauanuu MHCTHTyTa anbTepHATUBHBIX
croco0oB pazpemieHus cnopoB KaHanpl, Havany Meauanuu IPEALIeCTBYeT BCTpeya
MeJuaTopa co CTOPOHaMHU M HMX aJBOKaTaMH, BO BpPEMs KOTOpOMl cieqyeT oOCyIuTh Bce
OpraHM3allMOHHBIE BOIIPOCHl JaJdbHEHINEH MPOLEAYphl. Takue BOIMPOCHI MOTYT KacaTbhCs
MOpsiAKa BO3BpaTa MaTEpPHANIOB, IPEAOCTABICHHBIX CTOPOHAMH MEIUATOPY, IOPSIA0K
YBEIOMJICHUS MEOUATOPOM INPEMJIOKEHUHM OJHOM M3 CTOPOH JIPYyrOM  CTOPOHBI
OTHOCHUTEJIBHO KOMIIPOMHCCA, (POPMBI COTJIALIEHHS O pa3pelieHHH CIopa U TOMY MOA00HOE.
Bpems um mecTo mpoBeneHHs NEPETOBOPOB MEAMATOP COTJIACOBBIBAET CO CTOpOHaMH. B
TE€YEeHHE BCEW MPOIeAYypbl MEIUALIMHU TTOCPEIHUK JIMIb TOMOTaeT CTOPOHAM B JIOCTHKEHUU
KOHCeHcyca. OnHaKko, B Clly4yae, €CIM CTOPOHAM HE YJIAETcsd HAUTH B3aMMOBBITOJHOE
pelIeHne cropa, MEIMaToOp MOXKET MPEAJIOKUTh BAPUAHTHI TAKOTO pelieHus (IpU yCIOBUH,
YTO CTOPOHBI YIOJHOMOYWJIM €ro Ha 23T0). Menuatop U CTOPOHBI COBMECTHO
COTJIACOBBIBAIOT O0BEM U XapakTep MaTepuajoB, MPEJOCTABISEMbIX CTOPOHAMH BO BpeMs
Meauanuu. Meauarop He MMeeT MpaBa TpeOOoBaThb OT CTOPOH MPEJOCTABICHUS TeX HIIU
WHBIX JTOKyMeHTOB. [Ipomeaypa meauanuu 3aBepliaeTcsi MOCJE 3aKIHOYEHUS CTOPOHAMHU
COTJIAIlIEHUsI O pa3pellieHuH Cropa, a TaKkKe B cllydae, ecid OJHa WM Oojiee CTOPOH
OTKa3bIBAIOTCSA OT Y4YacTHsl B MEAMAIMM, MOCKOJIbKY HE BHUJAT BO3MOXHOCTH YCHEIIHOI'O
3aBepieHusi 3ToW mnpoueaypsl. Kpome Toro, menuanus MOXKET OBITh NIpeKpalleHa Io
WHHALMATUBE MEIUAToOpa, €ClId, [0 €ro MHEHUI0, OCHOBAaHMM Uil TNPOAOJIKEHUS
neperopopo Her'. CoryameHuss O pa3pelleHdM CHOpa, 3aKIFOYEHHBIE IO Pe3ysbTaTaM
YaCTHOM MeIualiy, MOT'YT ObITh BBINOJIHEHbI B MPUHYJUTEILHOM IOPSJIKE NPH YCJIOBUH,
YTO TaKUe COIVIAIIeHUs MMEIT oO0s3biBaroIuii xapakrep. Ha Teppuropun npoBUHLMI
Kanazpl, rae nefictByer oluiee npaBo, COTJaleHs O pa3pelIeHUH CIIopa UMEIOT TaKyo ke
IOPUINYECKYIO CUITY, KaK M OOBbIYHBIE 1OroBOphl. Takoi moaxof, B CBOIO ouepens, TpeOyer
OT CTOPOHBI, 3aMHTEPECOBAHHOW B NPUHYAWTEIBHOM HCIIOJHEHUU YCJIOBHW COIJIAILEHUS
Ipyrof CTOPOHOM, IIOJJa4M COOTBETCTBYIOILErO UCKa B Cyl. [IpuHynnuTenbHOE HCIIOIIHEHHE
COIVIAIIEHUs O Pa3peIlieHuH CIopa MOXKET ObITh 0OECIeYeHO Ha OCHOBAHMHU pEIICHUs Cyaa,
IIPUHATOTO TIOCJIE PACCMOTPEHHS UCKA OJHOM M3 CTOPOH cornaieHus®. HecKoabko MHBIM
ABJIIETCSL NOPAJOK INPUHYAWUTEIBHOTO HCIIOJHEHHUS COIJIAIICHWH O PAa3pelleHuy CIopa,
3aKTI0YEHHBIX B paMKaxX MeAualuu Ha Tepputopun npoBuHIMU KBebek. CormacHo cT. 2633
I'paxxnanckoro kojekca KBeOGeka, MUPOBbIE COIJIAIIEHUS SBISETCS MPSIMBIM OCHOBAaHUEM
e o0ecriedeHuss NPUHYIUTEIBHOTO BBINOJIHEHHUS CBOMX OOSI3aHHOCTEM CTOPOHOM-
HapyLIuTeNIeM. OTO IMpaBUJIO PACIPOCTPAHSAETCS M HA CONVIALIEHUS, 3aKIOYEHHbBIE
CTOpOHaMH BO BpeMs Mpoleaypbl Meauanuu. Takum o0pa3oM, y 3aMHTEpPECOBAHHOU
CTOPOHBI COTJIAllIeHUs] HET HEOOXOIMMOCTH MHUIIMUPOBATh CYIeOHYIO IPOLEAYpY A TOrO,
YTOOBI MOJIYYUTh JOKYMEHT, Ha OCHOBAHUU KOTOPOTO JPYTYI0 CTOPOHY MOYKHO ObUIO OBl
00513aTh BBITIOJHUTE yCIOBUS COBMECTHOI JIOTOBOPEHHOCTHS,

[Ipucynebnas u cyneOHas Menuaiusi MOKET HAYMHATHCA KakK I10 WHUIMATHBE
CTOpPOH, TaKk M N0 MHMLIMATHUBE cyda. [Ipm 3TOM B HEKOTOpBIX Cily4yasiX OCHOBAaHUEM IS
HayaJla MEAMALMU SIBJIIETCS PELIEHUE CyJa HE3aBUCUMO OT COIJIacusl CTOPOH Ha y4yacTHE B

! National Mediation Rules & Code of Conduct for Mediators (as amended august 3, 2012) [nexkTpoHHEI
pecypc] - Pexum nocryma: http://adric.ca/pdf/ADRMEDIATIONRULES2014.pdf.- (nata oOpamenuns
08.10.2018).
2 Boulle L. Mediation: principles, process, practice / L. Boulle, K. Kelly. - Canada: Butterworths, 1998. -P.
314
® Mediation. Principles and Regulation in Comparative Perspective / eds. K.J. Hopt, F. Steffek. - UK:
Oxford University Press, 2013. -P. 922.
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Meauanuu. [lpucynebnast Menuanusi, KoTopas SIBJISETCS 00s3aTelNbHOW Uil CTOPOH,
npuMeHsiercs: B mpoBuHIMK OnTapuo. Hadano Takoi mpoueaypsl Meauanud BO3MOXKHO
JUIIb TIOCJE€ OTKPBITUS CYyJIEeOHOrO0 MPOM3BOJACTBA II0 COOTBETCTBYIOIIEMY Jeny. B
YaCTHOCTH, COIVIaCHO IMpaBWJaM TpakJaHCKOro mpouecca npoBuHuuu OHTapuo,
oOs;3aTenpHasg Mequalvs OOJDKHA HadaThcd B Teuenue 180 mgHeld ¢ MOMEHTa MOIadu
BO3pakeHMsI MpOoTUB UcKa. OIHAKO CcyJ MMeEeT MpaBO MPOUINTh yKa3aHHBIM CPOK, €cilu
3TOTO TPEOYIOT 00CTOATENbCTBA JAeNa. TakKuMu OOCTOSTEILCTBAMUA MOTYT OBITh HAUYUE B
crope OoJsiee IBYX CTOPOH, a TaKXe CIOKHBIM M KOMILJIEKCHBIM XapakTep MpelMeTa cropa.
Jlo Hayayia mepBOro 3acelaHus B paMKax MEAMAllUd CTOPOHBI 00s3aHBl C(HOPMHPOBATH
o0uyro uHpOpManuMoHHYI0 0a3zy i obOecrneueHus 3(PPEKTUBHOCTH 3TOH HPOLEILYPHI.
Kaxmass w3 CTOpOH MOMKHA MOATOTOBHUTH HW3J0XKECHHE CBOCH MO3WIMHA B THCHMEHHOM
dbopmMe, 4TO TperycMaTpUBAET MpPEJOCTaBICHHE CBEACHUNA O (AKTUYECKUX M IMPaBOBBIX
00CTOSATENHCTB CIOPa, a TaKXKe KpaTkoe o0bsICHEHHE COOCTBEHHBIX MHTEepecoB. Ecnu onHa
U3 CTOPOH HE BBINOJIHAET HA3BAaHHOTO TPEOOBAaHMSA M 3TO BIMSET Ha LIEIECO0O0pPa3HOCTh
MPOBEJICHUSI MEIWallMd B 1EJIOM, MEIUaTop OTMEHSET 3acelaHue U OJHOBPEMEHHO
MPeOCTaBIsIeT CyAe0HOM KOOPAMHATOPY MO BOMpPOCaM MEIUallMU 3aCBUECTENIbCTBOBAHUE
(dakTa HapylIeHHs CTOPOHOI criopa COOTBETCTBYIOLIUX TpeboBanuit [IpaBuil rpaxkgaHcKoro
npouecca Meauauuu. HecoOmiogeHue TpeOoBaHMsI MpeAoCTaBieHUs UHGOpPMaIUH,
HeoOXoauMoi st 3 PEeKTHBHOTO TPOBEJACHHUS MEIAWAlUH, MOXET HMETh CEephE3HBIC
MpoleccyallbHbIE TIOCAEACTBUS JJIsi CTOPOHBI-HAPYLIUTEIS.

Xon mpouenypbl obOs3aTensHON  Meauanuu B OHTapuo HE Ompenessercs
IPOLECCYalbHBIM ~ 3aKOHOJATEeNbCTBOM  MPOBUHIMHU.  TakuMm  oOpasoMm,  ¢opma
KOMMYHHKAIIUU MEXIY CTOPOHAMHU, CTOPOHAMHU U MEITUATOPOM MOKET ObITh CBOOOJAHO UMHU
BbIOpaHa. Pe3ynpTaT Menuanuu Takke 3aBUCHUT JIMIIb OT BOJM CTOpPOH crnopa. OnHako,
JUYHOE y4YacTHe B 3aCEJaHMsIX B paMKaX MeIualliu SBJSETCs 00s13aHHOCThIO cTOpoH. Eciu
CTOpOHA CHopa HE TOsSBWIACh Ha 3alUIAHUPOBAHHOM  3acellaHuU, MeauaTop
6e30TiarateabHO cOo00IaeT 00 ATOM CyJeOHOMY KOOPJIMHATOPY MO BOIpPOCAM MEIUaliH.
Hapymienusi cropoHoil 00S3aHHOCTH ydacTHsl B 3aceJaHHsIX B pamMKax MeJMallud, Kak U
HapylieHus:  OOS3aHHOCTH  MpeAocTaBlieHWs  uWHGOpManuu,  HeoOXoauMoll s
3¢ (hEeKTUBHOTO MPOBEACHUS MEAHAINH, SIBJISETCS OCHOBAaHUEM JJs TMepenadyd cropa Ha
paccmotpenue cyabpu. Cylbsi, B CBOIO OYEPE]lb, MOXKET MPUHSAThH PEIICHHE O MPUMEHEHHH K
CTOpPOHE-HapYIIUTENIO ONpeAeTEHHBIX MpolleccyalbHbIX Meponpustuil. Hanpumep, cynaps
MOXKET OTKa3aThCs MPUHUMATh BO BHUMAaHHE JIOObIE MaTepuaibl, KOTOpbIE CTOpOHa-
HAPYUIUTENb JKEJIAeT MPEeIOCTaBUTh, a TAKXKE OTKIOHUTHh MCK, €CITM CTOPOHA - HAPYIIUTEIh
SBJISIETCSI WCTIIOM WJIM HE pPacCMOTPETh BO3PaXKEHUS MPOTHB HCKAa, €CIM CTOpOHa-
HapYUIUTENb ABIsAETCA OTBEeTUUKOM. Cy/ibsi MIMEeT TOJTHOMOYHS 0053aTh CTOPOHY, KOTOpas
HE BBITIOJIHUJIA CBOEH OOS3aHHOCTH B paMKaxX MPOIEAYypbl METUAIMH, CaMOCTOSTEIHHO
OIIATUTh BCE Cy/ICOHBIC UBJIEPIKKH.

Cornacuo IlpaBuimam rpa)aaHCKOTO Ipolecca, MenuaTop 00s3aH IMOATOTOBUTH
OoT4Y€T O XOJIe¢ MeIWallMM B TE€YCHHE JECATH JTHEH ¢ MOMEHTa 3aBEpIICHUsl MPOLEIYphl U
MPEIOCTaBUTh COOTBETCTBYIOIIUN OKYMEHT CTOPOHaM M CyJeOHOM KOOPAMHATOPY IO
BompocaM Meauanuu. Ecnm Menuanus 3aBepiiaeTcsl 3aKIOYEHHEM COTVIAIICHHS O
pa3pelIeHny Cropa, To 0043aTeIbHON SBIJIAETCS MUChbMEHHAst (hopMa TAaKOTO COTJIALICHHUS, a
TaKKe TMOAMUCH OO0EUX CTOpPOH (MO0 mpejcTaBuTeneil ctopon). HecoOmtogenwe 3Toro
TpeOOBaHMS HE BJICYET HEACWCTBUTEIBHOCTH COTJIANICHUS, NPUHYIUTEIBHOE HCIOJHEHHE
KOTOpPOH, B ciy4yae HEOOXOAMMOCTH, MOXET OBITh OOECIEeYeHO CYJIOM, HO JUIsl 3TOTO
3aMHTEPECOBaHHAs CTOPOHA CMOpa JOJDKHA TMPEAOCTaBUTH OKa3aTeIbCTBAa TOrO, YTO
coryanienne Obuto 3akmioueHo. Takum obOpazom, (opmanbHOe TpeOOBaHUE 3aKIIOUEHUS
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COTJIAIIICHUSI O Pa3pelIeHUH CIopa B MUCbMEHHON (opMe HampaBJIeHO, MPEXKAE BCETO, Ha
YIPOILEHHE MPOUEAYPhl MPUHYAUTEIHHOTO BBIMOJHEHUS YCIOBUM corjameHus. Kpome
TOr0, B ClIly4ae, €ClIi 3aKJIIOYEHHOE COIVIAIEHUE O Pa3pellieHHH CIopa PEryjiupyeT Bce
BOIIPOCHI, KOTOPBIE CTAJIM OCHOBAHMEM Ui TOJIa4yd HCKa, CTOPOHA-WUCTEIl JIOJDKHA
W3BECTUTHh 00 3TOM CyJ B TE€UYCHHE JCCSATH THEW ¢ MOMEHTa MOANMHUCAHUs coriamieHus. Ha
OCHOBAHMH 3TOTO COOOLIEHHUS Cy/I MPEKPAIIAET Cy1e0HOE ITPOU3BOICTBO,

[IpeanoceinkamMu Havyanga MpoUEAyphl CyneOHONW MeIMalH SBJISIETCS Mojadya McKa
WCTIIOM, a TakXKe TMPEJICTaBICHUS BO3PAKEHMS Ha MCK oOTBeTYnKOM. CorjacHo
['paxxnanckoro mpoiieccyanbHOr0 KOJekca MpoBUHIMU KBEOEK CTOPOHBI MOTYT TOJAATh
COBMECTHOE 3asBJICHHE O YMOJHOMOYHMBAHUU CYJIbU Ha MPOBEJICHUE MEAHAIIMU HA JIFOOOM
sTame cyAeOHOro mpoliecca paccMOTpeHHs Jena. B conepikaHue 3asBlIEHUS JOJDKHO
BXOJIUTh KpaTKOE H3JI0)KEHHE OOCTOSITENIbCTB cropa. Brmpouewm, mnpeacenaTesbCTBYIOMNN
Cylbsl TAaKXK€ MOXET WHUIMMPOBATH HAYAJIO MPOIEAYpPhl MEIUAIMUA U, €CIIU CTOPOHBI HE
BO3PKAIOT MPOTHUB TAaKOW HMHUIIMATUBBI, BBHIOpATH CY/IbIO, KOTOPBI OyJeT PYyKOBOIUTH
MPOIIECCOM TOMCKa B3aUMOBBITOAHOTO pemieHus. C LeNbl0 CO3/laHusl YCIOBUM s
JOCTHKEHHSI CTOPOHAMH KOHCEHCYca BO BPEMsI MEIMAIIMH, 3TAbl MEIUAIIMU HE ObUTH YETKO
ompeneneHsl ['pakIaHCKUM TMpoIecCyalbHBIM KojekcoM mpoBuHIuM KBeOek. Bmecte ¢
TeM, B Kojekce MOKHO HalWTH HEKOTOphIE TPEOOBAHHS OTHOCHUTEIBHO CaMOM MPOIEAypPhI
Meauanuu. B YacTHOCTH, CTOPOHBI JOJKHBI JIMYHO TIOCEIIaTh 3acelJaHusi B paMKax
Menuanuu. [lo TpeGoBaHUIO CTOPOH, UX aJBOKATHI TAK)KE€ MOTYT Y4aCTBOBATh B 3aCETAHUSIX.
3acegaHusi BO BpeMsi MeAHAIlUU HE 005S3aTENbHO JOJDKHBI OBITH OOIIUMHU, TTOCKOJBKY, IO
COTJIACHIO JIPYTOil CTOPOHBI, CYbsi MOXET MPOBOJIUTH OTIENbHBIE 3aCEJaHUS C Yy4acTHEM
TOJILKO OJIHOM CTOpoHBI cropa. Kpome TOro, BO3MOXHO NPHUCYTCTBHE Ha 3aceaHMSIX
TPETHUX JIUI] (€CIH CYJbsi U CTOPOHA CYUTAIOT, YTO ITO MOJOKUTEIbHBIM 00pa30M MOBIIHUSET
Ha XOJ NeperoBopoB). B o0imieM, OOJBIIMHCTBO MPOLECCYaNbHBIX MPABUI MPOBEICHUS
KaXJ0ro 3acelaHds B paMKaX MeEIHallMd COIJVIACOBBIBAIOTCA CTOPOHAMU U CYIbEN
COBMECTHO, U MOTYT OBbITh W3MEHEHbl TakuM 00pa3oM, 4YTOObI MaKCUMaJIbHO OTBEYATh
HOTPEOHOCTSAM CTOPOH.

Ecnmu croponam He yma€rcsi HallTU COBMECTHOE pEIlIEHHWE CIopa NpHU MeTuallui,
CyleOHBI TIPOIECC PacCMOTpPEHHUs Jella MpoAOoJKaeTcs. B TakoM ciiydae BaXKHBIM
YCIIOBUEM NPUHATHUS CYJIOM CHPABEUIMBOTO W OECHPHUCTPACTHOTO PEIICHHs SBIISETCS
rapaHTus TOTO, YTO CY/Absl, KOTOPBIA ObLT MEIUATOPOM B COOTBETCTBYIOIIEM Jieiie, He OyIeT
MPUHUMATh y4YacTUs B JAJbHEWUIEM pPAacCMOTPEHUH 3TOTO Jiena B CyAcOHOM TMOpSJIKE.
JIrobast mHpoOpMaIus, MpeaocTaBiIeHHas CyJIbe-MeIuaTopy CTOPOHAMHU, HE MOXET OBITh
pasriameHa B OynylieM, a MUChMEHHBbIE MaTepHalbl, IOJyYeHHBIE CYIbEH BO BpeMs
ydacTuss B MeEJHAIMH, TOJUIeKAaT YHUYTOXKEHHUIO. YCIENIHOE 3aBepIICHHUE MPOIEeayphl
MeIMallk, a HMMEHHO - 3aKIIOYEHHE COTJIAIEHUS O pas3pelieHu CIopa, SBISETCS
OCHOBAaHHUEM [UIsl TPEKpalleHUs HA4YaToOro Cyae0HOro mpolecca MO COOTBETCTBYIOIIEMY
neny. CornameHue, 3aKIIOUEHHOE MEXAY CTOpPOHAMH, YYacTBOBABIIMMU B MEIWALMU
JOJKHO HMETh TPU3HAKA «MHUPOBOTO COTJIALIEHUS», MPETyCMOTPEHHOro cTaThEé 2631
I'paxnanckoro konekca nmpouHiu KBeOek. B TakoMm ciyuae, cornaiieHue o pa3penieHuu
criopa OyeT UMeTh 00s3aTEeNbHYI0 CHITy CYJAeOHOTO PEHICHHS U MOXKET OBITh HCIIOJTHEHO B
MPUHYAUTEIIBHOM mopske. Eciu cornaiieHne o pa3pelieHud Clopa HE COOTBETCTBYET
MOHSATUIO MHUPOBOrO COTJIAIIEHUS] B MOHUMaHUU ['pa’kaaHCKOro KoJeKca, CTOPOHBI (MU
3aMHTEPECOBaHHAs CTOPOHA) MOTYT OOpaTUThCA K CyIOy C TMpochOOll yTBEpAUTH

! Civil Procedure Rules (R.R.O. 1990, Reg. 194) [Dnexrtponnsiii pecypc] - Pexum mocryma:
http://www.ontario.ca/laws/regulation/900194. - (nata obparienus 09.10.2018).
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COOTBETCTBYyIOLIEE  corjanmieHue. Takag  mpouegypa — oOecrnedMBaeT — rapaHTUU
IPHHYIUTENLHOTO MCIIOIHEHHS COTTIAIIEHHS MEXKILY CTOPOHAMH B IF0OO0H MOMEHT.

OOmell yepToil MPaBOBOIO PETYIMPOBAHUS BCEX NMPOBUHIMUMN SBISETCA MPU3HAHUE
TaKUX OCHOBHBIX MPHUHIMIIOB MEIMAlUHU, KaK JO0OPOBOJIBHOCTb, KOH(HIEHUIUATBHOCTD,
HE3aBUCUMOCTU U OECHpUCTPacCTHOCTh MeauaTopa. B yacTHOCTH, HE3aBHUCHUMO OT TOrO,
HACKOJIBKO JIETAIU3UPOBAHHBIMU M KOMIUJIEKCHBIMU SIBJISIIOTCS MPaBOBBIE HOPMBI B cepe
MeHaluy, MpoleccyalbHble MpaBuiia, Ha KOTOPBIX JOJI’KHA 0a3upoBaThCs 3Ta MPOLEAYpa,
OIIpEEIIAIOTCS, MPEXIe BCero, cropoHaMu. [loaToMy mpornenypa Meauanuu, Kak npaBuio,
octaérca HepopMaabHOM M THOKOH. CTOpPOHBI BCEr/la MOTYT CAMOCTOSITENIbHO BBIOMPATH
MeIuaTopa, C €IWHCTBEHHBIM YCIIOBHUEM, YTO HMHOrJa MOCPEAHUKaMH B MPHUCYIEOHOU
(cynebHoi) Meauali MOTYT OBITh TOJBKO JIMIIA, BKIIOUEHHBIC B CIICIIUATBHBIN MEPEUCHb.
[Iytém pa3paboTKu Takoro mepeyHs YMOJIHOMOYEHHbIE T'OCYAApCTBEHHbIE WHCTUTYLUU
MBITAIOTCS] TAPAHTUPOBATh 3PPEKTUBHOCTH PabOTHI MenuaTopoB. CoOit0ieHne TPUHIIUIIOB
HE3aBUCUMOCTU M OECTIPUCTPACTHOCTH MEAHATOpa TakkKe 00ecreyuBaeTcs HE3aBUCUMO OT
Moaenu wmeauanuu. Hampumep, ecnu cyaeOHas Meauanus (MeauatopaMd BO BpeMs
KOTOpOl MOTYT OBITb TOJBKO CYJbH) HE 3aBEpIIACTCS 3aKIIOUEHHUEM COTJIAICHUS O
paspelieHuy cropa, TO Mociie MPOJOJKEHUsI CyJeOHOro paccCMOTpPEHHUs Jefla ydacThe B
TaKOM pAacCMOTPEHHU HE MOXKET NPUHUMATh CYylbs, KOTOpBIM ObUT MEAUATOPOM B
COOTBETCTBYIOLIEM Jene. Kpome Toro, cylbsa - MeAMaTop HE MOXKET ObITh CBUJIETENIEM BO
BpeMsi CyAe0HOro 3acelaHus M PaclpoCTpaHATh JH0O0YyI0 MH(QOpPMAIUIO, MOJYYEHHYIO B
Te4eHue nporeaypbl Meauauuud. OO0s3aTenbHBIM Ui Bcex Moaeneidl meanauuu B Kanane
ABJISIETCSI TaK)KE€ COOJIIOJIEHUE TPUHIIMIA JTIOOPOBOJIBHOCTH yYacTUs CTOPOH B MeEIHAIIHH.
HerunuynsiM siBIsIeTCS MOAXOJ K 3TOMY NPUHIMIY Ha TeppuTOpuU NpoBHHIMH KBebek,
r7ie Medalus B OTJENbHBIX KATETOPUAX CIIOPOB MOXKET ObITh 00s13aTENbHON AJIsi CTOPOH, a
HecoOMoZieHre OOS3aHHOCTENH OTHOCUTEIBHO JIMYHOIO TMPUCYTCTBUS HAa 3acelaHUsiX B
pamMKax Meaualdyd U TpeaocTaBlieHne HeoOXoaumon uHpopmanuu 00 00CTOSTENbCTBAX
Jena  SBISETCA OCHOBaHMEM JUIsl TNPUMEHEHUS K CTOPOHE-HApYIIMTENI0  Mephl
IpOIECCyaNbHOTO Bo3aehcTBUA. OHAKO, TaKyl0 MPAKTUKY CJIOKHO HAa3BaTh HapyILIEHUEM
OPUHIIUIA JOOPOBOJIBHOCTH MEIWAIlMM, TIOCKOJIBKY BIHMATH Ha MPOIECC IOUCKa
B3aMMOBBITOJTHOTO PEIICHHs CIIopa CTOPOH HE MOXKET HU OJHO JHI0. TO e€CcTh, 3aKIIOUUTh
COTJIalllEHWe O pa3pelleHUH CIopa CTOPOHBI MOTYT JIUIIb MO COOCTBEHHOMY >KEJAHUIO.
Kpome Toro, kaxkmasi U3 CTOpPOH CHOpa MOXET OTKa3aThCsA OT y4acTHsl B JajbHEHIINX
MeperoBopax Ha JIt000OM 3Tarie mnpoueaypbl Meauanud. CTOUT TakKe TOMHUTH O TOM, YTO Ha
HaYaJlbHBIX STamax pa3BUTHS MPOIEAYpPbl MEAHAIMKM BaKHA TOJIEPKKA Pa3BUTHUS ITOU
mpouenypsl B pasnuuHbiXx  (opmax. CyneOnHas Meguaiusi SBISETCS OJHUM U3
MPOTUBOPEYUBBIX, HO, OOBIYHO, JEWCTBEHHBIX CIIOCOOOB COAEUCTBUS PACIPOCTPAHEHHUIO
3TOM MpoIeayphl paspemieHus cropoB. [[0CKOIbKY CTOPOHBI CITOPA YACTO OTKA3bIBAIOTCS OT
y4acTusl B MEIMAIUU TOJIHKO HAa TOM OCHOBAHHH, YTO HE UMEIOT JOCTATOUYHON MH(pOpMaluu
O TaKoM Mmpoleaype, BO3JIOKEHUH Ha CTOPOHBI 005S3aHHOCTH TOCETUTh, [0 MEHBIIIEH Mepe,
OJIHO 3acelaHhe B paMKaX MeEIUAIlUH, TPEJCTaBJISETCS ONpaBIaHHBIM TPEOOBAHHEM CO
CTOPOHBI CyJIel U 4aCTO UMEET MOJIOKUTENbHBIN YPEKT.

B obmem, cyaeOHast Menualysi yCHemHo UCTIONb3YeTCs B CylaX pa3IMYHbIX TOPOIOB
npoBuHIK KBebOek emé ¢ 1997 roma. Ha ceromusimiHuii JeHb BBIONHEHUE (DYHKIIMMA
MeJMaTopa COCTABJSIET 3HAYUTENIBHYIO 4acTh NPO(EecCHOHATBHON IEsTeTbHOCTU CyJeil.
[Ipu sTOM 3aTpaThl BpEMEHU HAa MPOBEJICHHE MEAUAIMM HAMHOI'O MEHbIIE, YeM 3aTpaThl

! Mediation. Principles and Regulation in Comparative Perspective / eds. K.J. Hopt, F. Steffek. - UK:
Oxford University Press, 2013. -P. 944-947.
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BpEMEHU Ha pPAacCMOTpEHHE aena B cyneoHoM mnopsake. [loaToMmy pasButhe cyneOHOU
MeIHalK MOJO0KUTEIbHBIM 00pa30oM MOBJIMUSIO Ha MPOLECC pa3rpy3KH CyJ0B IMPOBUHIUHU
KBebek. Bmecte ¢ Tem Ha Teppuropun npoBuHIMM KBeOek, Kak U Ha TEPPUTOPUH BCEX
OCTaJIbHBIX MPOBUHIMI KaHaspl, BO3MOXHO 00palieHre K pa3IudyHbIM MOJEISAM MEIUaIiu.
Takum 00pa3oM, CTOPOHBI CIOpa BCErAa BBIOMPAIOT Ty (OpMy MpOLELyphl MEIualuy,
KOTOpasi HanboJjee COOTBETCTBYET UX MOTPEOHOCTAM U MHTEPECAM.

Takum o6pa3zom, HaMu ObUTa NPEANPUHATA MONBITKA OCYIIECTBUTh AHAN3 TUHAMUKU
pasButus nporueaypsl Mmeauauuu B Kanage. OnbIT 3TOM CTpaHbl, ¢ Y4ETOM HallMOHAJIBHBIX
0COOEHHOCTEH, MOKET OBITh HCIIOJIb30BAH C II€JIbIO TUIAHUPOBAHUS Pa3BUTHUS MEIUAIMHU B
Poccuiickoit @enepanuu.

Kanana sBnsiercss J0BOJNBHO MHTEPECHBIM MPUMEPOM pa3BUTUS MEIUAlMU B
pa3IMYHBIX KaTEeropusx CropoB. Brpouewm, naxke aHanM3Upys MPAKTHKY HCIOJIb30BaHUS
MeIHalK TOJIbKO B cepe rpakJaHCKO-TIPaBOBBIX OTHOIICHHWM, MOKHO HAWTH pa3lIUYHbIE
MOAXOJIbl K OpraHu3allid W MPOBEIEHUI0 3TOH HpoueAaypbl. IDTO 0OYCIOBIEHO MpexXe
Bcero (opmoll ToCynapCTBEHHO-TEPPUTOPHAILHOTO YycTpoiicTBa KaHanpl, MOCKOJBKY,
YUUTBIBas paclpejesiecHue HOPMOTBOPUECKOM IOPUCIMKIMM Mexay Qenepanueit u
MPOBUHIMAMH, 3aKOHOAATENBHBIM MOAXO0J K MEAMAIMM, B 3aBUCUMOCTH OT TEPPUTOPHH,
BCcerJga uUMeeT cBou ocoOeHHocTu. Takum oOpasom, B Kanaze mnpencrtaBieHbl Bce Tpu
MOJIETTM MEJIWallMu: 4YacTHas, mnpucylneOHas u cyneOHas. [Ipm sTomM kaxnmas Mojeib
MeJHalK okazanach 3Q(PEeKTUBHON Ha TEPPUTOPUH COOTBETCTBYIOIIMX MTPOBUHIUH.
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IOP U. 11"

YuacTue 1A B 10CYAeOHBIX MPUMUPHUTEIbHBIX MPOIETYPAX, KAK 00CTOATEIHCTBO
€ro 100poCOBECTHOCTH MPH OCYIIECTBICHUHU I'PAKIAHCKHUX NMPaAB

Annoranusi: B craTthe paccMarpuBaeTcs ydacThe CIOPSAIIUX CTOPOH B JOCYAEOHBIX
MPUMUPUTENBHBIX MPOLEAYypax M OIEHKA HMX JCHCTBUM B MOCIEAYIOUIEM CYAOM C
MO3UIUU TOOPOCOBECTHOCTH. ABTOPOM CTaThM Mpejiaraercsi oOs3aTenbHas OIEHKa
CylOM JI€MCTBUM YYAaCTHHUKOB CIIOpa HAIpPaBICHHBIX Ha pa3pelieHue crnopa B
nocynaeOHOM Topsiike. ABTOPOM — TpeUIaraeTcs  HCIOJB30BAaHUE  MaTEPHAILHO-

" IOP UT'OPb TETPOBUY, nouent kadeapsl rpaxkaaHckoro mpasa u mporecca YOY BO «MucTUTYT
MIPaBOBEJCHUS U IPEANPUHUMATENBCTBA», KAHANJAT IOPUANUECKUX HAYK
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MPaBOBBIX M  MPOLECCYANbHBIX CAHKIMN K CIOPAIIMM CTOPOHAM B Clly4ae
BBISIBJICHUSI CYJIOM Y CIOpPSIIIE CTOPOHBI OTCYTCTBHUSI CTPEMJICHUS K JOCYIACOHOMY
pa3peIIEHUIO CIIOpa.

KitoueBnie ciioBa: mpUMHUPHUTENBHBIE TPOLEIYPHI, J0OPOCOBECTHOCTD,

1 PETEH3UOHHBIN TOPSIAOK.

Participation of the person in pre-judicial conciliatory procedures as
circum-stance of his conscientiousness at implementation of the civil ights

Annotation: In article participation of the arguing parties in pre-judicial conciliatory
procedures and assessment of their actions in the subsequent by court from a
conscientious-ness position is considered. The author of article offers obligatory
assessment by court of actions of the disputing parties directed to settlement of dispute
in a pre-judicial order. The author offers use of substantive and procedural sanctions
against the arguing parties in case of identification by court at the arguing party of lack
of aspiration to pre-judicial set-tlement of dispute.

Keywords: conciliatory procedures, conscientiousness, claim order.

B mocrcoBerckmii  TepwoJ;  Pa3BUTHSA, B  POCCHMCKOM  3aKOHOJIATEIBCTBE
(dbyHIaMEHTaJIbHO 3aKpeIUIeH MPUHIMI TpaBa Ha CyJeOHyr 3amuty. CeroaHs MOXKHO
KOHCTAaTUPOBATh OTPOMHBIM yCIEX B BO3MOXXHOCTH pealM3allid TpaBa Ha CYJICOHYIO
3amuTy. JlocTynmHoCTh cyAeOHOM 3alMThl TpakJaHaM W IOPUAMYECKHM JIMIAM, SIBIISETCS
OJIHUM W3 OCHOBHBIX IMOKa3aTelnel cymectBoBanus Poccuiickoit denepannn kak npaBoBOro
rocyaapcTBa. Mexay Tem, B CIOXKHUBIIMXCS pPeausiX YYaCTHUKM SKOHOMHUYECKOro 000opoTa
NEPECTAaOT CTPEMHUTHCS JOTOBAapUBAThCS MEXAY COOOM, T.K. TMpoIIe TMepeIoKUTh
paspellieHrue cropa Ha CyJ, YYUThIBasi JIOCTYIMHOCTb CYyJIE€OHOro Mpolecca, B TOM YHUCIE
OTCYTCTBHUE CYIIECTBEHHbIX (PMHAHCOBBIX 3aTpaT (CyneOHble u3nepxku). Kakos utor Bcemy
stomy? Tak, 3a 2018 roxa, TobKO apOUTpakHBIC Cyabl cyOhekTOB Poccuiickoit deneparuu
paccmotpenu 1 149 972 nen cBsi3aHHBIX ¢ YKOHOMUYECKUMHU CIIOpPAMU U JPYTHUMH JIeJIaMH,
BOZHUKAIOMIMMHM U3 TPaXIaHCKUX TMpaBooTHouleHU. Heckonbko Oomnbiie nen ObuIo
paccmotpeno B 2017 u B 2016 rogax (1 176 141 u 1 232 636 coorsercTBenHo) . Kak BUIHO,
UMEETCSl HEKOTOpas TeHJICHILUs K CHIKEHUIO, OJIHAKO TaKO€ CHIDKEHHE Mallo OUIYTUMO U
Maji03¢p(HeKTUBHO.

YMeHbIIIeHHE CIIOPOB pacCMaTPUBAEMBIX CyJlaMH, BJIEUET 3a COOOM OIpeneseHHBIC
MOJIOKUTENbHBIE TIOCTEACTBUS - YBEIMYMBACTCA BPEMsI Ha PACCMOTPEHHE KOHKPETHOTO
TPaXXTAHCKOTO JieJia, B CBS3H C YEM:

- TIOBBIIAETCS KA4eCTBO TPAKIAHCKOTO  CYAONPOM3BOJCTBA  (coOiromaercs
MpolieccyalibHOE 3aKOHO/IaTEIBCTBO);

- B CBSI3U C BO3MOXKHOCTBIO CYJIbSIM B CBOUX PEIICHHSIX OOBSICHHUTH MO3MIIMIO CYJIa,
MOBBINIAETCS KAYECTBO PEIICHHUH CYIOB;

Y KaK UTOT, MOBBIIIAETCS JOBEpUe 00IEeCTBa K Cy1eOHON BIIACTH.

JIubepanbHasi TmpaBoBasi IOJHWTHKA TOCyAapcTBa B cdepe TpakAaHCKOTO
CYJIOTIPOM3BOICTBA OYJIET CIOCOOCTBOBATH K JAJIbHEUIIIEMY MPOSIBICHUIO U PA3BUTHIO, €CITU
MOXHO TaK BBIPA3UThCS — «IPAaBOBOMY IKIUBEHCTBY» YYaCTHHUKOB HSKOHOMHYECKUX
cnopoB. Ha ceromusimHWii JeHh TPaBO JAET BO3MOXKHOCTh BIIMATh HAa YYaCTHUKOB

! Iauusle cyme6noii cratuctuxu. — URL: http://www.cdep.ru/index.php?id=79 (mata o6pamenus 10.03
2019)
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SKOHOMHMYECKOI0 000pOTa, € LENbI0 NMPU3BaHHUS MX K JOOPOCOBECTHOMY M pPazyMHOMY
OCYIIECTBJIICHUIO MPUHAIIEKAIUX UM TPaKIAHCKUX IpaB, B TOM YHUCIIE OPUEHTUPOBATH
TAaKUX YYaCTHMKOB Ha PEAM3aLMI0 UMU MPHUHIMUNA COJUIAPHOCTH MHTEPECOB U JIEJIOBOIO
COTpYJHUYECTBA IPU BO3HUKHOBEHUHU CIIOPOB, CTPEMHUTHCA K Pa3peUICHUIO CIOPOB 0Oe€3
oOparieHus B Cy/I.

[Ipencrapnsiercs, 4yTo oOpalleHue B Cy 3a 3alUTON HapyIIEHHOTO IpaBa, BO3MOKHO
TOJIBKO KaK KpaiHss Mepa B CBSI3U C MCUYEPIIAHUEM JIOCYJEOHBIX IPOLEAYP MO PA3pELIECHUIO
CIOpa WJIM HEBO3MOKHOCTH UX IPUMEHEHHUS.

3HauuTEeNbHBIA 00BEM TPAXKIAHCKUX CHOPOB BBITEKAET M3 IPakJaHCKO-TIPABOBBIX
noroBopoB. CerosHs 3aKOH yCTaHaBJIMBAET 00s13aTENbHBINA MPETEH3UOHHBIA MOPSAAO0K Hepes
oOpallleHHeM B CyJ, TOJbKO I HEKOTOPBIX BHUAOB MPABOOTHOIICHUN (Hampumep:
TPaHCIOPTHBIE 0053aTeNabCTBA). B OCTaNbHBIX OTHOIIEHMSIX, CTOPOHBI BIIpaBe BBHIOMPATH -
MOWTH MO MyTH NMEPErOBOPOB (MPETEH3UOHHBIN MOPSII0K) WK cpa3y OOpaTUTHCS B CY/L.

[lomaraem, 4YTO Ui YYaCTHUKOB JIIOOBIX JIOTOBOPHBIX OTHOILIEHUH TJe,
MIPETEH3UOHHBI MOPSJIOK HE o00s3aTeNieH, IMOJIOKUTENbHbIE JCHCTBUS CTOPOHBI K
YpEryJupOBAHUIO CIOpa B JOCYACOHOM MOPSJIKE, TOJKHBI YYUTHIBATHCS B MOCIEAYIOLIEM
cynoMm. Ilomaraem, uto 3akoH 00s3bIBall OBl CyJ Hapsay C PAacCMOTPEHHEM jeia 10
CYILIECTBY, BBISIBIISITh CTPEMJICHHE CTOPOH K PAa3peLIEHUI0 Cropa B J0CYyAeOHOM MOpSKeE,
OLICHMBATh UX MOBEJACHUE (C TOUKHU 3PEHHUS Pa3yMHOCTH U JOOPOCOBECTHOCTH), CTPEMUIIACH
JU criopsilasi CTOPOHA WJIM HE CTPEMMIIaCh K pa3pellieHrIo cropa B A0CYIeOHOM MOpSIJIKE.
[TocnencTBusiMU HEpa3yMHOI0 U HEJOOPOCOBECTHOTO MOBEAEHUS YYaCTHHUKA (Y4aCTHHUKOB)
criopa JOJDKHBI OBITH  OINpEAENEHHbIE CAHKIUW MaTepUaIbHO - [PaBOBOTO WM
IIPOLIECCYaTIbHOTO XapaKkTepa.

B o3TOiM Wactm 3aKOHOZATENO CIEAYEeT MCIHOJIb30BAaTh YK€ CIOXKHUBLIYHOCS
NOJIOKUTEIBHYIO TMPAKTHKy [0 cHopaM o 3amure mnpaB notpedurtens. Korma 3akoH
CTUMYJIUPYET HAPYLIUTENS CYyObEKTUBHBIX MPaB K JOOPOBOJILHOMY BBIITOJHEHHUIO 3aKOHHBIX
TpeOoBaHUi MOTepIeBIlel cTOpoHbl. Tak, HanpuMep 3aKOH O 3alUTe MpaB MOTPEeOUTENs,
yCTaHABJIMBACT JJIsi MPEANpPUHUMATENs] HApYIIMBIIETO MpaBa mNoTpeduTens mTpad B
MOJIOBUHY TPHUCYKJIEHHOTOo ucka. Kak mokas3piBaeT NpakTHka, OOJIbIIOE YHMCIO CIOPOB O
3alUTe TpaB MOTPEOUTENs pa3peniaroTcss B JIOCYJeOHOM TMOpsJKe, a B Cylae CIop
3aKaHYMBAETCS MHUPOBBIM COIVIAIIEHHEM WM OTKAa30M HCTHA OT ucka. lIpuumnHa 3TOrO
KpOETCS B YCHUJICHHOW 3aliuTe IMpaB MoTpeduTens (MpaBo HAa KOMIIEHCAIIUIO MOPAIBLHOTO
Bpeia, OCBOOOKIEHHE OT YIUIAThl TOCHOLUUIMHBI U T.I.), U B YCTAaHOBJICHHH CAHKIUN 3a
HEZ00pPOCOBECTHOE TOBEJICHUE MPEeANPUHUMATENS, BbIpAa3HBIIEECs] B HEYJAOBIECTBOPECHUU
3aKOHHBIX TpeOoBaHUM MoTpeduTens (YBETUUYECHHBIN pa3Mep HEYCTOMKH, mTpad B pazmepe
MOJIOBUHBI  MPUCYKJIECHHOTO HCKa, TIIOJHOE BO3MEIIEHHE YOBITKOB, BO3MEIICHUE
MPOLIECCYATbHBIX U3/IEPHKEK).

N3 geTbIpex ciopoB, B KOTOPBIX aBTOP CTaThU y4aCTBOBAJ B KaUE€CTBE KOHCYJIbTAHTA,
TPU CIIOpa OKOHYMJIUCH YJOBJIETBOPEHHEM TpeOOBaHMN yKa3aHHBIX B MPETCH3MOHHOM
MUCbME, U OJTHO JI€JI0 OKOHYMUJIOCH MUPOBBIM COTJIALIICHUEM B MPEIBAPUTEIHLHOM CyACOHOM
3acenanuu. [IpudeM o1HO U3 MpeTeH3Hit ObUIO MPEIbIBICHO CTPAXOBOW KOMITAHUU B CBSI3U
C HEBBIIJIATOW CTPAxXOBOTO BO3MEIICHUS B IMOJHOM oObeme. 163 Thic. pyOnel cTpaxoBas
KOMITAaHUSI BEpHyJa B YyKa3aHHbIM B MPETEH3UHU CPOK, MEPEYUCIUB JEHbIM Ha CYET
Kpeaurtopa (Biajenbla KapTsl). KoHeyHO ke, BO BCeX HallpaBJIEHHBIX MPETEH3UAX O 3aIIUTE
npaB moTpeduTens ObuIM YyeTKO 0003HaueHbl HapyIIEHHBIC MpaBa U MHTEPECH U TMOKa3aH
pacder HEOIarompwsITHBIX HMYIIECTBEHHBIX TIOCIEICTBUN ISl JIOJDKHUKA, B CIllydae
oOpalieHus KpeauTopa B Cy/I.
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YacTuuHblil 0TKa3 B Cy/IeOHOM 3aluTe MPUHAUICKAIEH CHOpAIIEH CTOpOHE MpaBa
BO3MOJKEH U B HACTOsIIEe BpeMs, 4To npeaycmorpeno n. 2 cr. 10 I'K P®, onnako, cyn He
BIIpaBE MIPUMEHATh YKa3aHHOE MOJIOKEHHE 0€3 Mep MPSIMO MPEAYCMOTPEHHBIX 3aKOHOM.

3aKOHOAATENIO CIEAYET OTKa3aThbCs OT JMOEpalIbHOCTH B OTHOIIEHHH CIIOPSIIHX
CTOPOH, Belb (YHKUMM TPAXJAHCKOIO IpaBa HE TOJBKO pEryjsTUBHAasi, HO U
BocnuTaTenbHas. HeoOxogumo B HOpMmax  ['pakgaHCKOro  KoJekca — 3aKpenuTh
HEOJIaroNnpusTHbIE MOCIEACTBUS JJIsi YYAaCTHUKOB CIIOpa, KOTOPbIE HE CTPEMMIIUCH K
YCTaHOBJICHUIO JE€MCTBUTENBHO MAPTHEPCKUX B3aMMOBBITOJHBIX OTHOILIECHWW, HAYWHAas, B
TOM 4YHCII€ U C MOMEHTa 3aKkitoueHus aorosopa. (Hampumep, ¢ uenabio oneparuBHOIO
B3aUMOJICHCTBUS MEXIY COOOW, CTOPOHBI HE JIOTOBOPHJIUCH O MEPENHUCKE C MOMOUIBIO
cuctembl Internet!). WMnm, nanpumep: wmcrimy OyIeT OTKa3aHO CyIOM BO B3bICKAHHH
HEYCTOMKH, €CJIM CYJIOM YCTaHOBJIEHbI (DaKThl OTCYTCTBHUSI CO CTOPOHBI UCTHA JTOCYJEOHOTO
oOpallleHHss K KOHTpareHty ¢ IIeJIbl0 yperyiaupoBaHust crmopa. /[l oTBeTdnka
HEZ00pOCOBECTHOE MOBEJCHHE B OTHOIICHUSIX C KOHTPAreHTOM (HEBBIIIOJHEHUE 3aKOHHBIX
TpeOOBaHUN KpeauTopa 10 oOpamieHuss B CyJ), MOIJo Obl TMOBJI€Yb, HAIpPHUMEp:
npucyXaeHue mrpada Ha MOJIOBUHY MPUCYXACHHOTO MCKa B JOX0J rocyaapcraa. [lomumo
MaTepHallbHO — MPaBOBBIX CAHKIMI, 3aKOHOAATENb JIOJKEH 00ecleyuTh MpoleccyaibHble
Mepbl BO3ACHCTBUS Ha HEAOOPOCOBECTHBIX JIMII, KaK MCTIIA, TaK U oTBeTunka. Hanpumep, B
OTHOLIEHUH HEJ0OPOCOBECTHOTO UCTIA, NpPHU YJIOBIETBOPEHUU MCKOBBIX TpeOOBaHUMN
MpolLeccyallbHble  U3JEPKKM HE B3BICKMBAIOTCS C OTBETYHMKA, a €CJIU OTBETYHK
HEZ00POCOBECTEH, TO EMY MPUCYKIACTCS IBOMHOM pa3Mep rocy1apCTBEHHOM MOIUIUHEIL.

B mpoueccyanbHOM 3aKOHOAATENBCTBE CIEAYET MPELyCMOTPETh 005S3aHHOCTh UCTLA
B HCKOBOM 3asBJIGHMM YKa3blBaThb JEWCTBUSA, CHOCOOCTBOBABIIME K JIOCYAE€OHOMY
paspelieHui0  CIOpoB  (AKTHUBHOMY  CTPEMJIEHHMIO K  Y4acTUIO B JIOCYJEOHBIX
OPUMUPUTENIBHBIX TpoOLEaypax), C MPUIOKEHHUEM J0Ka3aTelnbCcTB. B cBOl0 odepens,
OTBETYMKA CJeyeT 3aKOHOAATEIbHO 00s13aTh B CBOEM BO3Pa)KEHUU OTPA3UTh aHATOIMUYHbIE
JIAHHBIE XapaKTEepPU3YIOLIUE ero Kak 100pOCOBECTHYIO CHOPSIILYIO CTOPOHY, C IPUIOKEHUEM
JoKa3aTesnbeTB. OTCYTCTBHE TAKUX JAHHBIX, KaK CO CTOPOHBI MCTIA, TAK U CO CTOPOHBI
OTBETYMKA JOJKHBI Ha Halll B3IVISAJ OLIEHUBATHCS CYJIOM KakK HEJJOOPOCOBECTHOE MOBEACHUE
CHOPSLIUX CTOPOH ¥ BECTH IPUMEHEHHE K HUM MaTE€pUaJIbHO-IIPABOBBIX U IIPOLECCYAIBHBIX
CaHKLUI OTPa)KacMbIX B PELIEHUU CY /.

IIpumeHeHne CyloM MaTepuaabHO-IIPAaBOBBIX U IIPOLECCYATBHO-TIPABOBBIX CAHKIUI
K CIHOpSIIMM HEZOOPOCOBECTHBIM JIMLAM SBIISIETCS ONPAaBIAHHBIM U CIYXXHUT B HEPBYIO
ouepenpb s TOCTHKEHUS TAKUX PE3yJbTaTOB KAK YCTOWYMBOCTH JOTOBOPHBIX OTHOLLIEHUH,
HaQ/JIeKallee HUCIOJIHEHWE O00s3aTeNIbCTB  JIOJDKHUKOM, JICHCTBUTENIbHAS —pealn3anus
IPUHIMIA COJIMJAPHOCTH HMHTEPECOB M JIEJIOBOIO COTPYIHUYECTBA, KaK CO CTOPOHBI
KpeauTopa, TaK U CO CTOPOHBI JOJKHHUKA.

Yacto ropuaHyecKHe JMIAa HE HaXOAATCA IO MECTy HX pETrUCTpaluy, 4YTO 3aTpylIHSAET CBA3b C
KOHTPAareHTOM, B TOM YHCJI€ U C OOpallleHHeM C peTeH3ueH (IpuM. aBTopa)
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